TABLE OF CONTENTS

CUMULATIVE TABLE OF VIRGINIA
ADMINISTRATIVE CODE SECTIONS
ADOPTED, AMENDED, OR REPEALED

Cumulative TabIe.........vivieiiiiiiie e 2487

NOTICES OF INTENDED REGULATORY
ACTION

TITLE 2. AGRICULTURE

Department of Agriculture and Consumer Services......... 2492

TITLE 4. CONSERVATION AND NATURAL RESOURCES

Department of Mines, Minerals and Energy .................... 2492

TITLE 8. EDUCATION
State Board of EAUCAtION ...........ovevvvviiiiiiieeiieeeeeee e 2493

TITLE 9. ENVIRONMENT

Virginia Waste Management Board ...............ccccceevveeeeen. 2493
State Water Control Board ...............eeeeeeeeeeeeeeeeeeenennnenenns 2494

TITLE 12. HEALTH

Department of Medical Assistance Services.................... 2495
State Mental Health, Mental Retardation and Substance
Abuse Services Board...........cooooveveeiiiiiieieiee e 2495

TITLE 18. PROFESSIONAL AND OCCUPATIONAL
REGULATION

Board of MediCiNe.........c..uviiiiieiiiiiieeee e 2495
Board of NUrSiNg...........ccovvviiiiiiiie 2495
Department of Professional and Occupational Regulation

..................................................................................... 2496
Real Estate Appraiser Board.............cccccevvvvviviiiiiiennenn. 2496

TITLE 24. TRANSPORTATION AND MOTOR VEHICLES
Department of Motor Vehicles ...........ccccccvvvvviiiiiinninnnn. 2496

PROPOSED REGULATIONS

TITLE 8. EDUCATION

DEPARTMENT OF EDUCATION

Standards for State-Funded Remedial Programs. (8 VAC 20-
B30-10 ©F SEO.) +evvvvvvrrnrnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnes 2497

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
Recipient Cost Sharing and Similar Charges. ................. 2500

Administration of Medical Assistance Services (amending
12 VAC 30-20-150 and 12 VAC 30-20-160). ............... 2500

TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

Bureau of Insurance
Rules Governing Credit for Reinsurance (amending 14 VAC
5-300-90). ...ttt 2504

TITLE 18. PROFESSIONAL AND OCCUPATIONAL
REGULATION

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS, CERTIFIED INTERIOR
DESIGNERS AND LANDSCAPE ARCHITECTS

Board for Architects, Professional Engineers, Land Surveyors,
Certified Interior Designers and Landscape Architects Rules
and Regulations (amending 18 VAC 10-20-10, 18 VAC 10-20-
20, 18 VAC 10-20-30, 18 VAC 10-20-110, 18 VAC 10-20-120,
18 VAC 10-20-130, 18 VAC 10-20-140, 18 VAC 10-20-150,
18 VAC 10-20-160, 18 VAC 10-20-190, 18 VAC 10-20-200,
18 VAC 10-20-210, 18 VAC 10-20-220, 18 VAC 10-20-240,
18 VAC 10-20-250, 18 VAC 10-20-260, 18 VAC 10-20-270,
18 VAC 10-20-300, 18 VAC 10-20-310, 18 VAC 10-20-320,
18 VAC 10-20-340, 18 VAC 10-20-350, 18 VAC 10-20-360,
18 VAC 10-20-370, 18 VAC 10-20-380, 18 VAC 10-20-400,
18 VAC 10-20-420, 18 VAC 10-20-430, 18 VAC 10-20-440,
18 VAC 10-20-450, 18 VAC 10-20-490, 18 VAC 10-20-505,
18 VAC 10-20-530, 18 VAC 10-20-540, 18 VAC 10-20-550,
18 VAC 10-20-560, 18 VAC 10-20-570, 18 VAC 10-20-590,
18 VAC 10-20-600, 18 VAC 10-20-610, 18 VAC 10-20-620,
18 VAC 10-20-640, 18 VAC 10-20-650, 18 VAC 10-20-660,
18 VAC 10-20-680, 18 VAC 10-20-720, 18 VAC 10-20-740,
18 VAC 10-20-750, 18 VAC 10-20-760, and 18 VAC 10-20-
780; adding 18 VAC 10-20-55, 18 VAC 10-20-75, and 18 VAC
10-20-295; repealing 18 VAC 10-20-100, 18 VAC 10-20-180,
18 VAC 10-20-290, 18 VAC 10-20-330, 18 VAC 10-20-410,
and 18 VAC 10-20-480).....cccceeieieiieiieieieeeeeeeeeeeeeeeaeeaeeeens 2506

VIRGINIA BOARD FOR ASBESTOS AND LEAD

Virginia Asbestos Licensing Regulations. (18 VAC 15-20-10
(=] =TT o ) TSR 2529

AUCTIONEERS BOARD

Rules and Regulations of the Virginia Auctioneers Board
(amending 18 VAC 25-21-10, 18 VAC 25-21-20, 18 VAC 25-
21-30, 18 VAC 25-21-40, 18 VAC 25-21-50, 18 VAC 25-21-
60, 18 VAC 25-21-90, 18 VAC 25-21-110, 18 VAC 25-21-180,
and 18 VAC 25-21-200; adding 18 VAC 25-21-210 and

18 VAC 25-21-220). cooeeieeeeeeeeeeeeeeeeeeeeeeee e 2563

Volume 17, Issue 18

Monday, May 21, 2001

2483



Table of Contents

BOARD FOR CONTRACTORS

Tradesman Rules and Regulations (amending 18 VAC 50-30-
10, 18 VAC 50-30-20, 18 VAC 50-30-40, 18 VAC 50-30-50,
18 VAC 50-30-90, and 18 VAC 50-30-200). ..........ccnn.... 2569

FINAL REGULATIONS

TITLE 4. CONSERVATION AND NATURAL RESOURCES

MARINE RESOURCES COMMISSION

Pertaining to Crab Catch Limits (amending 4 VAC 20-40-20).
..................................................................................... 2576

Pertaining to Crabbing (amending 4 VAC 20-270-40). .... 2576

Pertaining to the Taking of Bluefish (amending 4 VAC 20-450-
<10) JHRO TSRV 2576

Pertaining to Recreational Gear Licenses (adding 4 VAC 20-
B7025) . ..o, 2577

TITLE 5. CORPORATIONS

STATE CORPORATION COMMISSION

State Corporation Commission Rules of Practice and
Procedure (REPEALED). (5 VAC 5-10-10 et seq.)......... 2577

State Corporation Commission Rules of Practice and
Procedure. (5 VAC 5-20-10 €t S€Q.) ...evvvvvvvieiiiieeaaaaaaann. 2577

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
Groups Covered and Agencies Responsible for Eligibility

Determination (amending 12 VAC 30-30-20).................. 2587
Groups Covered and Agencies Responsible for Eligibility
Determination (amending 12 VAC 30-30-20)................... 2589
Eligibility Conditions and Requirements (amending 12 VAC
30-40-220). ...t 2589
Eligibility Conditions and Requirements (amending 12 VAC
30-40-220). ... eeeeee e 2592
Individual and Family Developmental Disabilities Support
WEIVET. ittt e e 2595

Amount, Duration and Scope of Medical and Remedial
Care Services (adding 12 VAC 30-50-490). ................ 2595

Methods and Standards for Establishing Payment Rates--
Other Types of Care (amending 12 VAC 30-80-110)... 2595

Waivered Services (adding Part XI: 12 VAC 30-120-700
through 12 VAC 30-120-799). .....evvvvereeeneeneeeeeeneenenennns 2595

Methods and Standards for Establishing Payment Rates-Long
Term Care (2000 Nursing Home Payment System) (amending
12 VAC 30-90-20, 12 VAC 30-90-30, 12 VAC 30-90-31,

12 VAC 30-90-33, 12 VAC 30-90-34, 12 VAC 30-90-35,

12 VAC 30-90-36, 12 VAC 30-90-37, 12 VAC 30-90-38,

12 VAC 30-90-39, 12 VAC 30-90-40, 12 VAC 30-90-41,

12 VAC 30-90-50, 12 VAC 30-90-51, 12 VAC 30-90-55,

12 VAC 30-90-60, 12 VAC 30-90-65, 12 VAC 30-90-70,

12 VAC 30-90-80, 12 VAC 30-90-120, 12 VAC 30-90-123,

12 VAC 30-90-160, 12 VAC 30-90-170, 12 VAC 30-90-221,
12 VAC 30-90-240, 12 VAC 30-90-250, 12 VAC 30-90-253,
12 VAC 30-90-264, 12 VAC 30-90-266, 12 VAC 30-90-270,
12 VAC 30-90-272, and 12 VAC 30-90-280; adding 12 VAC
30-90-19, 12 VAC 30-90-29, 12 VAC 30-90-136, and 12 VAC
30-90-165; repealing 12 VAC 30-90-42, 12 VAC 30-90-43,

12 VAC 30-90-130, 12 VAC 30-90-131, 12 VAC 30-90-132,
12 VAC 30-90-133, 12 VAC 30-90-135, and 12 VAC 30-90-
260). e 2623

TITLE 18. PROFESSIONAL AND OCCUPATIONAL
LICENSING

BOARD OF COUNSELING

Regulations Governing the Practice of Licensed Substance
Abuse Treatment Practitioners (amending 18 VAC 115-60-20,
18 VAC 115-60-40, 18 VAC 115-60-50, 18 VAC 115-60-120,
and 18 VAC 115-60-150). .....ccevvveieiiiiieieieieeeeeeeeeeeeeeeaeen 2651

BOARD OF PSYCHOLOGY

Regulations Governing the Practice of Psychology (amending
18 VAC 125-20-30, 18 VAC 125-20-120, 18 VAC 125-20-130,
and 18 VAC 125-20-160; adding 18 VAC 125-20-121, 18 VAC
125-20-122, and 18 VAC 125-20-123).....ccccceeeeeeeeaaaaannnn 2652

TITLE 20. PUBLIC UTILITIES AND
TELECOMMUNICATIONS

STATE CORPORATION COMMISSION

Rules for Enforcement of the Underground Utility Damage
Prevention Act (amending 20 VAC 5-309-10, 20 VAC 5-309-
20, 20 VAC 5-309-30, 20 VAC 5-309-40, 20 VAC 5-309-50,
and 20 VAC 5-309-70; adding 20 VAC 5-309-15 and 20 VAC
5-309-90 through 20 VAC 5-309-180)........ccuvveeeriveraannne 2654

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Agency Placement Adoptions - Preplacement Services

(REPEALED). (22 VAC 40-230-10 €t S€Q.) .....ooveveveeen.. 2660
Relocation Assistance General Relief Program (REPEALED).
(22 VAC 40-480-10 €L SEQ.) «evveeeeeeeeiiiieieeieeeeeeaeeeaeaeaaaaeens 2661

Virginia Register of Regulations

2484



Table of Contents

Virginia Child Care Provider Scholarship Program (formerly
Child Day Care Scholarship Programs) (amending 22 VAC

40-690-10, 22 VAC 40-690-20, 22 VAC 40-690-30, 22 VAC
40-690-40, and 22 VAC 40-690-60; adding 22 VAC 40-690-
15, 22 VAC 40-690-35, 22 VAC 40-690-55, and 22 VAC 40-

690-65; repealing 22 VAC 40-690-50 and 22 VAC 40-690-70).

Community Service Block Grant Guidelines (REPEALED).
(22 VAC 40-900-10 €t SEQ.).evvvvvrererenmnnmmemmmmmmmmnnmnmnmnnnnnnnes 2671

Community Services Block Grant Program. (22 VAC 40-901-
= ST ) I 2671

TITLE 24. TRANSPORTATION AND MOTOR VEHICLES

COMMONWEALTH TRANSPORTATION BOARD

Certification Procedures for the Disadvantaged Business
Enterprise/Women-Owned Business Enterprise (DBE/WBE)

Program. (24 VAC 30-240-10)......ccccevvvieiiiiiiiiiieeeaeeeaeenn, 2671
Adoption of the Federal Manual on Uniform Traffic Control
Devices. (24 VAC 30-561-10)......cccccvvvieiiiiiiiiieieieaeaeeenn 2672

EMERGENCY REGULATIONS

TITLE 4. CONSERVATION AND NATURAL RESOURCES

MARINE RESOURCES COMMISSION
Pertaining to Black Sea Bass (amending 4 VAC 20-950-45).

GENERAL NOTICES/ERRATA

DEPARTMENT OF ENVIRONMENTAL QUALITY
Total Maximum Daily Load (TMDL) for Benthic Impairment

..................................................................................... 2674
Total Maximum Daily Load (TMDL) for Black Creek and
THDULANES .. 2674
Total Maximum Daily Load (TMDL) for Fecal Coliform
Bacteria on a 8.0-Mile Segment of Four Mile Run ........... 2674

Total Maximum Daily Load (TMDL) for Fecal Coliform on a
6.37 Mile Segment of Moore's Creek ...............eeveeeeeennnnns 2675

BOARD FOR GEOLOGY

Notice of Periodic REVIEW. ..........cuvivieiiiiiiiiieceieieeeevies 2675

DEPARTMENT OF SOCIAL SERVICES

Periodic Review of Regulations.............c.cccccvvvvviiieennn.. 2675

VIRGINIA CODE COMMISSION
Notice to State AGENCIES ........ccvvvvviiiiiiiiiiieeeeeeeeeeeeeeeeeee 2675

Forms for Filing Material for Publication in The Virginia
Register of Regulations.............ccccccvviiiiiiee 2675

ERRATA

DEPARTMENT OF STATE POLICE

Motor Vehicle Safety Inspection Rules and Regulations.
(19 VAC 30-70-5 €1 SEU.) ++eeeeeeeeeeeieeieeieeeeeeeeeeeeeeaeaaeaaaeaens 2676

CALENDAR OF EVENTS

EXECUTIVE

Open Meetings and Public Hearings .............ccccceeveeee. 2677
INDEPENDENT

Open Meetings and Public Hearings .............cccccceveeee. 2691
LEGISLATIVE

Open Meetings and Public Hearings .............ccccceeveeee. 2691

CHRONOLOGICAL LIST
OpeN MEELINGS.....cciiiiee i 2692
Public Hearings ......coooeeieeeeeeeeeeeeeeeeeeeeeeeeeeeee e 2694

Volume 17, Issue 18

Monday, May 21, 2001

2485



CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Spring
2001 VAC Supplement includes final regulations published through Virginia Register Volume 17, Issue 11, dated February 12,
2001). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations
are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken,
the volume, issue and page number where the section appeared, and the effective date of the section.

SECTION NUMBER ACTION CITE EFFECTIVE DATE
Title 2. Agriculture
2 VAC 15-20-81 Amended 17:14 VAR. 2179 3/1/01
Title 4. Conservation and Natural Resources
4 VAC 20-252-70 Amended 17:12 VAR. 2024 1/26/01
4 VAC 20-252-90 Amended 17:12 VA.R. 2024 1/26/01
4 VAC 20-252-100 Amended 17:12 VAR. 2024 1/26/01
4 VAC 20-252-110 Amended 17:12 VA.R. 2025 1/26/01
4 VAC 20-252-140 Amended 17:12 VA.R. 2025 1/26/01
4 VAC 20-270-40 Amended 17:14 VAR. 2179 3/1/01
4 VAC 20-561-10 through 4 VAC 20-561-50 Added 17:16 VA.R. 2332 8/16/01
4 VAC 20-620-30 Amended 17:14 VA.R. 2180 3/1/01
4 VAC 20-620-50 Amended 17:14 VA.R. 2180 3/1/01
4 VAC 20-620-70 Amended 17:14 VA.R. 2180 3/1/01
4 VAC 20-751-10 Amended 17:16 VA.R. 2333 4/1/01
4 VAC 20-751-20 Amended 17:16 VA.R. 2333 4/1/01
4 VAC 20-890-30 Amended 17:16 VA.R. 2333 4/1/01
4 VAC 20-910-30 Amended 17:14 VAR. 2181 3/1/01
4 VAC 20-950-30 Amended 17:14 VAR. 2181 3/1/01
4 VAC 20-950-45 Amended 17:14 VAR. 2181 3/1/01
4 VAC 20-950-45 Amended 17:16 VA.R. 2334 4/1/01
4 VAC 20-995-20 Amended 17:12 VA.R. 2025 1/26/01
4 VAC 20-995-20 Amended 17:14 VAR. 2182 3/1/01
Title 8. Education
8 VAC 20-110-10 Amended 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-20 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-40 Amended 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-50 Amended 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-60 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-70 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-110-140 Repealed 17:12 VA.R. 2026 3/28/01
8 VAC 20-540-10 et seq. Repealed 17:16 VA.R. 2334 5/23/01
8 VAC 20-541-10 through 8 VAC 20-541-60 Added 17:16 VA.R. 2335-2342 5/23/01
8 VAC 20-650-10 through 8 VAC 20-650-20 emer Added 17:14 VAR. 2202 3/7/01-3/6/02
Title 9. Environment
9 VAC 5-50-400 Amended 17:15 VA.R. 2248 6/1/01
9 VAC 5-60-60 Amended 17:15 VA.R. 2248 6/1/01
9 VAC 5-60-90 Amended 17:15 VA.R. 2248 6/1/01
9 VAC 5-60-100 Amended 17:15 VA.R. 2249 6/1/01
9 VAC 5-210-10 through 9 VAC 5-210-160 Added 17:16 VA.R. 2342-2344 7/1/01
9 VAC 20-15-10 through 9 VAC 20-15-160 Added 17:16 VA.R. 2344-2346 7/1/01
9 VAC 20-80-10 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-40 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-60 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-80 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-100 Amended 17:16 VA.R. 2349 5/23/01
Volume 17, Issue 18 Monday, May 21, 2001

2487




Cumulative Table of VAC Sections Adopted, Amended, or Repealed

SECTION NUMBER ACTION CITE EFFECTIVE DATE
9 VAC 20-80-110 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-113 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-115 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-120 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-140 through 9 VAC 20-80-290 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-310 through 9 VAC 20-80-340 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-360 through 9 VAC 20-80-380 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-400 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-450 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-460 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-470 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-480 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-485 Added 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-500 through 9 VAC 20-80-560 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-620 through 9 VAC 20-80-650 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-670 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-700 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-730 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 20-80-750 through 9 VAC 20-80-790 Amended 17:16 VA.R. 2349 5/23/01
Appendices 2.1 and 2.2 Added 17:16 VA.R. 2349 5/23/01
Appendix 4.1 Repealed 17:16 VA.R. 2349 5/23/01
Appendix 5.1 Amended 17:16 VA.R. 2349 5/23/01
Appendices 5.2 and 5.3 Repealed 17:16 VA.R. 2349 5/23/01
Appendix 5.5 Amended 17:16 VA.R. 2349 5/23/01
Appendix 5.6 Added 17:16 VA.R. 2349 5/23/01
Appendices 7.4 and 9.1 Amended 17:16 VA.R. 2349 5/23/01
9 VAC 25-15-10 through 9 VAC 25-15-160 Added 17:16 VA.R. 2347-2349 7/1/01
9 VAC 25-31-10 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-30 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-50 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-100 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-110 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-120 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-170 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-220 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-280 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-370 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-390 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-31-410 Amended 17:13 VA.R. 2076 4/11/01
9 VAC 25-110-10 Amended 17:16 VA.R. 2350 8/1/01
9 VAC 25-110-20 Amended 17:16 VAR. 2351 8/1/01
9 VAC 25-110-40 Repealed 17:16 VAR. 2351 8/1/01
9 VAC 25-110-50 Repealed 17:16 VAR. 2351 8/1/01
9 VAC 25-110-60 Amended 17:16 VAR. 2351 8/1/01
9 VAC 25-110-70 Amended 17:16 VAR. 2351 8/1/01
9 VAC 25-110-80 Amended 17:16 VA.R. 2353 8/1/01
9 VAC 25-115-10 through 9 VAC 25-115-50 Amended 17:16 VA.R. 2367-2380 7/24/01
9 VAC 25-260-50 Amended 17:16 VAR. 2381 *
9 VAC 25-260-55 Added 17:16 VAR. 2381 *
Title 11. Gaming

11 VAC 10-60 (Forms) Amended 17:15 VA.R. 2259 --
Title 12. Health

12 VAC 30-10-160 Amended 17:13 VAR. 2077 4/11/01

* 30 days after notice in Virginia Register of EPA approval
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SECTION NUMBER ACTION CITE EFFECTIVE DATE
12 VAC 30-20-80 Amended 17:13 VA.R. 2077 4/11/01
12 VAC 30-30-10 Amended 17:13 VA.R. 2077 4/11/01
12 VAC 30-30-20 Amended 17:13 VA.R. 2081 4/11/01
12 VAC 30-30-40 Amended 17:13 VA.R. 2082 4/11/01
12 VAC 30-30-50 Amended 17:13 VA.R. 2082 4/11/01
12 VAC 30-40-80 Amended 17:13 VA.R. 2087 4/11/01
12 VAC 30-40-100 Amended 17:13 VA.R. 2083 4/11/01
12 VAC 30-40-240 Amended 17:13 VA.R. 2083 4/11/01
12 VAC 30-40-250 Amended 17:13 VA.R. 2085 4/11/01
12 VAC 30-40-280 Amended 17:13 VA.R. 2085 4/11/01
12 VAC 30-40-290 Amended 17:13 VA.R. 2085 4/11/01
12 VAC 30-40-350 Amended 17:13 VA.R. 2087 4/11/01
12 VAC 30-50-300 Amended 17:12 VA.R. 2026 6/1/01**
12 VAC 30-50-530 Amended 17:12 VA.R. 2026 6/1/01**
12 VAC 30-110-630 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-650 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-660 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-670 Amended 17:13 VA.R. 2096 4/11/01
12 VAC 30-110-700 Amended 17:13 VA.R. 2097 4/11/01
12 VAC 30-110-710 Amended 17:13 VA.R. 2097 4/11/01
12 VAC 30-110-720 Amended 17:13 VA.R. 2088 4/11/01
12 VAC 30-110-730 Amended 17:13 VA.R. 2090 4/11/01
12 VAC 30-110-740 Repealed 17:13 VAR. 2091 4/11/01
12 VAC 30-110-741 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-744 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-747 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-751 Added 17:13 VAR. 2091 4/11/01
12 VAC 30-110-760 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-780 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-790 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-800 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-810 Amended 17:13 VAR. 2091 4/11/01
12 VAC 30-110-813 Added 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-815 Added 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-820 Repealed 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-830 Amended 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-840 Amended 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-850 Amended 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-853 Added 17:13 VA.R. 2092 4/11/01
12 VAC 30-110-856 Added 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-860 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-870 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-880 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-890 Repealed 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-900 Amended 17:13 VA.R. 2093 4/11/01
12 VAC 30-110-910 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-920 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-921 Added 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-930 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-940 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-950 Amended 17:13 VA.R. 2094 4/11/01
12 VAC 30-110-960 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-970 Amended 17:13 VA.R. 2095 4/11/01

** Effective date changed in 17:17 VA.R. 2443.
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SECTION NUMBER ACTION CITE EFFECTIVE DATE
12 VAC 30-110-980 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-990 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-1010 Amended 17:13 VA.R. 2095 4/11/01
12 VAC 30-110-1011 Added 17:13 VA.R. 2095 4/11/01
Title 13. Housing

13 VAC 10-180-10 Amended 17:17 VA.R. 2444 4/9/01
13 VAC 10-180-40 Amended 17:17 VA.R. 2444 4/9/01
13 VAC 10-180-60 Amended 17:17 VA.R. 2444 4/9/01
13 VAC 10-180-70 Amended 17:17 VAR. 2452 4/9/01
13 VAC 10-180-90 Amended 17:17 VAR. 2452 4/9/01
13 VAC 10-180-100 Amended 17:17 VAR. 2452 4/9/01
Title 14. Insurance

14 VAC 5-300-130 Amended 17:16 VA.R. 2382 5/1/01
Title 17. Libraries and Cultural Resources

17 VAC 15-20-20 through 17 VAC 15-20-50 Amended 17:14 VA.R. 2183 5/1/01
17 VAC 15-20-70 through 17 VAC 15-20-120 Amended 17:14 VA.R. 2183 5/1/01
17 VAC 15-20-150 through 17 VAC 15-20-170 Amended 17:14 VA.R. 2183 5/1/01
17 VAC 15-30-10 et seq. Repealed 17:14 VAR. 2183 5/1/01
17 VAC 15-40-10 et seq. Repealed 17:14 VAR. 2183 5/1/01
17 VAC 15-50-20 through 17 VAC 15-50-50 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-70 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-90 through 17 VAC 15-50-110 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-130 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-140 Repealed 17:14 VA.R. 2184 5/1/01
17 VAC 15-50-150 Amended 17:14 VAR. 2184 5/1/01
17 VAC 15-50-160 Amended 17:14 VAR. 2184 5/1/01
Title 18. Professional and Occupational Licensing

18 VAC 5-20-10 et seq. Repealed 17:14 VAR. 2184 4/25/01
18 VAC 5-21-10 through 18 VAC 5-21-170 Amended 17:14 VAR. 2184-2198 4/25/01
18 VAC 30-20-10 Amended 17:16 VA.R. 2383 5/23/01
18 VAC 30-20-80 Amended 17:16 VA.R. 2383 5/23/01
18 VAC 30-20-160 Amended 17:16 VA.R. 2383 5/23/01
18 VAC 30-20-300 Added 17:16 VA.R. 2384 5/23/01
18 VAC 30-20-310 Added 17:16 VA.R. 2384 5/23/01
18 VAC 30-20-320 Added 17:16 VA.R. 2384 5/23/01
18 VAC 85-40-61 Added 17:13 VA.R. 2097 4/11/01
18 VAC 85-50-58 Added 17:13 VA.R. 2098 4/11/01
18 VAC 85-80-10 Amended 17:17 VAR. 2452 6/6/01
18 VAC 85-80-70 Amended 17:17 VAR. 2452 6/6/01
18 VAC 85-80-71 Added 17:17 VAR. 2452 6/6/01
18 VAC 85-80-72 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-80-80 Amended 17:17 VAR. 2452 6/6/01
18 VAC 85-101-150 Amended 17:17 VAR. 2452 6/6/01
18 VAC 85-101-151 Added 17:17 VA.R. 2452 6/6/01
18 VAC 85-101-152 Added 17:17 VAR. 2452 6/6/01
18 VAC 85-110-150 Amended 17:17 VA.R. 2452 6/6/01
18 VAC 85-110-155 Added 17:17 VAR. 2452 6/6/01
18 VAC 85-110-160 Amended 17:17 VAR. 2452 6/6/01
18 VAC 85-120-10 et seq. Added 17:17 VA.R. 2453 6/6/01
18 VAC 90-30-50 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 90-30-110 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 90-40-60 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 90-40-70 Amended 17:13 VA.R. 2098 4/11/01
18 VAC 105-20-60 Amended 17:17 VA.R. 2453 6/6/01
18 VAC 125-20-10 Amended 17:12 VA.R. 2026 3/28/01
18 VAC 125-20-30 Amended 17:12 VA.R. 2027 3/28/01
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SECTION NUMBER ACTION CITE EFFECTIVE DATE
18 VAC 125-20-43 Added 17:12 VAR. 2027 3/28/01
18 VAC 140-20-100 Amended 17:14 VA.R. 2198 4/25/01
18 VAC 140-20-105 Added 17:14 VA.R. 2198 4/25/01
18 VAC 140-20-106 Added 17:14 VAR. 2199 4/25/01
18 VAC 140-20-110 Amended 17:14 VAR. 2199 4/25/01
18 VAC 140-20-160 Amended 17:14 VAR. 2199 4/25/01
Title 19. Public Safety

19 VAC 30-40-30 Amended 17:15 VAR. 2252 5/9/01
19 VAC 30-70-160 Amended 17:15 VAR. 2252 5/9/01
19 VAC 30-70-530 Amended 17:15 VA.R. 2255 5/9/01
19 VAC 30-150-5 Added 17:15 VAR. 2257 5/9/01
19 VAC 30-150-10 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-150-20 Repealed 17:15 VAR. 2257 5/9/01
19 VAC 30-150-30 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-150-50 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-160-5 Added 17:15 VAR. 2257 5/9/01
19 VAC 30-160-20 Repealed 17:15 VAR. 2257 5/9/01
19 VAC 30-160-30 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-160-40 Amended 17:15 VAR. 2257 5/9/01
19 VAC 30-160-45 Added 17:15 VAR. 2257 5/9/01
19 VAC 30-165-10 et seq. Amended 17:15 VAR. 2258 5/9/01
Title 22. Social Services

22 VAC 40-130-10 et seq. Withdrawn 17:17 VA.R. 2456 --
22 VAC 40-730-10 emer Amended 17:13 VAR. 2103 4/1/01-3/31/02

22 VAC 40-730-40 through 22 VAC 40-730-100 emer Amended 17:13 VAR. 2103-2104 4/1/01-3/31/02
Title 24. Transportation and Motor Vehicles

24 VAC 30-61-20 Amended 17:17 VA.R. 2456 6/6/01
24 VAC 30-61-40 Amended 17:17 VA.R. 2456 6/6/01
24 VAC 30-280-10 Amended 17:13 VA.R. 2099 2/15/01
24 VAC 30-280-20 through 24 VAC 30-280-70 Added 17:13 VA.R. 2099-2102 2/15/01
24 VVAC 30-440-10 et seq. Repealed 17:14 VA.R. 2200 3/6/01
24 VVAC 30-450-10 et seq. Amended 17:14 VA.R. 2200 3/6/01
24 VAC 30-460-10 Repealed 17:14 VAR. 2201 3/6/01
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
T Indicates entries since last publication of the Virginia Register

TITLE 2. AGRICULTURE

DEPARTMENT OF AGRICULTURE AND CONSUMER
SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Agriculture and
Consumer Services intends to consider amending regulations
entitted: 2 VAC 5-500-10 et seq. Rules and Regulations
Governing the Cooling, Storing, Sampling, and
Transporting of Milk or Milk Samples from the Farm to
the Processing Plant or Laboratory. The purpose of the
proposed action is to review the regulation for effectiveness
and continued need, including the following: the need to
include certain other species of mammals if the milk or dairy
products are intended for human consumption; the need for
consistency and compliance with the requirements of the
Pasteurized Milk Ordinance (PMO) for Grade "A" milk;
provision for the cooling, storing, and sampling of milk using
alternatives to bulk tanks; the need to eliminate references to
fees for milk hauling permits; the need to require permits for
each milk pickup tank or milk transport tank used to move
milk in Virginia; the need to include recording thermometer
specifications consistent with the PMO; the need to require
dedicated milk transport tanks to be used to haul any
pasteurized milk, milk products, or frozen dessert mixes,
when the products will not be repasteurized at the plant where
they are packaged; and the need to require the collection of
two identical milk samples at each pickup. The agency invites
comment on whether there should be an adviser. The agency
intends to hold a public hearing on the proposed regulation
after publication.

Statutory Authority: 88§ 3.1-530.1, 3.1-530.2, 3.1-535, and
3.1-535.1 of the Code of Virginia.

Public comments may be submitted until July 9, 2001.

Contact: John A. Beers, Program Supervisor, Department of
Agriculture and Consumer Services, Washington Bldg., 1100
Bank St., Room 505, Richmond, VA 23219, telephone (804)
786-1453 or FAX (804) 371-7792.

VA.R. Doc. No. R01-166; Filed April 16, 2001, 4:17 p.m.

L 4 *

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

DEPARTMENT OF MINES, MINERALS AND
ENERGY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Mines, Minerals and
Energy intends to consider repealing regulations entitled:
4 VAC 25-30-10 et seq. Minerals Other than Coal Surface
Mining Regulations. The Department of Mines, Minerals
and Energy is proposing to repeal this regulation because the
revisions are so extensive, both in text and format, that it is
more efficient to repeal the regulation and simultaneously
promulgate a new regulation in its place (4 VAC 25-31). The
agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 45.1-161.3 and 45.1-180.3 of the

Code of Virginia.
Public comments may be submitted until June 11, 2001.

Contact: Conrad Spangler, Director, Mineral Mining,
Department of Mines, Minerals and Energy, Fontaine
Research Park, 900 Natural Resources Dr., P.O. Box 3727,
Charlottesville, VA 22903, telephone (804) 951-6310, FAX
(804) 951-6325 or toll-free 1-800-828-1120 (VA Relay
Center).

VA.R. Doc. No. R01-167; Filed April 17, 2001, 1:39 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Mines, Minerals and
Energy intends to consider promulgating regulations entitled:
4 VAC 25-31-10 et seq. Reclamation Regulations for
Mineral Mining. The purpose of the proposed action is to
provide for the beneficial development of mineral resources
and to minimize the effects of mining on the environment.
The regulation is replacing the Minerals Other than Coal
Regulations, 4 VAC 25-30. The agency intends to hold a
public hearing on the proposed regulation after publication.

Statutory Authority: 88 45.1-161.3 and 45.1-180.3 of the

Code of Virginia.
Public comments may be submitted until June 11, 2001.

Contact: Conrad Spangler, Director, Mineral Mining,
Department of Mines, Minerals and Energy, Fontaine
Research Park, 900 Natural Resources Dr., P.O. Box 3727,
Charlottesville, VA 22903, telephone (804) 951-6310, FAX
(804) 951-6325 or toll-free 1-800-828-1120 (VA Relay
Center).
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VA.R. Doc. No. R01-165; Filed April 13, 2001, 3:13 p.m.

TITLE 8. EDUCATION

STATE BOARD OF EDUCATION

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Education intends to
consider amending regulations entitled: 8 VAC 20-30-10 et
seq. Regulations Governing Adult High School
Programs. The purpose of this intended regulatory action is
twofold. First, adult high school programs at which adults are
able to earn a Standard or Advanced Studies Diploma will be
required to maintain the same high standards as regular day
school programs. Second, the change provides a high
standard alternative diploma for adults (the Adult Education
Diploma) who are unable to complete the requirements for a
Standard or Advanced Studies Diploma. The agency intends
to hold a public hearing on the proposed regulations after
publication.

Statutory Authority: 8§ 22.1-224 of the Code of Virginia.
Public comments may be submitted until June 6, 2001.

Contact: Robert MacGillivray, Adult Education Services,
Department of Education, P.O. Box 2120, Richmond, VA
23218, telephone (804) 371-2333 or FAX (804) 225-2524.

VA.R. Doc. No. R01-170; Filed April 18, 2001, 10:52 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Board of Education intends to
consider amending regulations entitled: 8 VAC 20-70-10 et
seq. Regulations Governing Pupil Transportation
Including Minimum Standards for School Buses in
Virginia. The purpose of the proposed action is to conform
the regulations with statutory changes that have occurred
since the regulations were last revised in 1994. In addition,
federal standards addressing bus equipment and construction
have, in some instances, changed significantly since the
regulations were last amended. Consequently, Virginia is
unable to permit the use of equipment permitted under federal
standards because it is not permitted by the current
regulations. Technological and manufacturing advancements
that are not addressed in the current regulations have
resulted in regulations and manufacturing requirements that
are too restrictive and are in conflict with the “state-of-the-art.”
The 2000 National Standards for School Transportation
became available in December 2000. These standards
address such issues as school inspections, infants and
toddlers, special education and specially equipped school
buses. Those standards will be reviewed as a part of the
revision process in order to incorporate changes, as
appropriate. The agency intends to hold a public hearing on
the proposed regulations after publication.

Statutory Authority: 88§ 22.1-16, 22.1-176, 22.1-177 and 22.1-
178 of the Code of Virginia.

Public comments may be submitted until June 6, 2001.

Contact: June Eanes, Director, Support Services,
Department of Education, P.O. Box 2120, Richmond, VA
23218, telephone (804) 225-2037 or FAX (804) 225-2524.

VA.R. Doc. No. R01-171; Filed April 18, 2001, 10:52 a.m.

L 4 L 4

TITLE 9. ENVIRONMENT

VIRGINIA WASTE MANAGEMENT BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Virginia Waste Management Board
intends to consider amending regulations entitled: 9 VAC 20-
80-10 et seq. Solid Waste Management Regulations. The
purpose of the proposed action is to incorporate and address
statutory changes enacted by the General Assembly since
Amendment 2 of the Virginia Solid Waste Management
Regulations. These remaining statutes to be addressed in
the regulations include at least the following:

1. The disposal capacity guarantee as required by § 10.1-
1408.1 B 6.

2. Host community agreements as required by § 10.1-
1408.1 B 7.

3. Reporting requirements for locally-owned facilities as
required by § 10.1-1408.1 B 8.

4. Director's determinations as required by § 10.1-1408.1
D 1and2.

5. Permit condition for capacity guarantee as required by §
10.1-1408 1 P.

In addition, the regulation will be updated to correct any errors
or omissions resulting from previous amendments and any
outdated material. (See 17:17 VA.R. 2437-2440 May 7, 2001,
for more detailed information.)

The department is using the participatory approach to develop
a proposal.

The agency intends to hold a public hearing on the proposed
amendments after their publication in the Virginia Register.

Statutory Authority: 88 10.1-1402 and 10.1-1408.1 of the
Code of Virginia.

Public comments may be submitted until June 22, 2001.

Contact: Michael J. Dieter, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4146.

VA.R. Doc. No. R01-169; Filed April 18, 2001, 9:52 a.m.
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STATE WATER CONTROL BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled: 9 VAC 25-180-10 et
seq. Virginia Pollutant Discharge Elimination System
(VPDES) General Permit Regulation for Discharges of
Storm Water from Construction Sites. The purpose of the
proposed action is to amend the existing storm water
construction general permit, which expires on June 30, 2004,
to add coverage for small construction activity (construction
activity disturbing between one and five acres of land). (See
17:16 VA.R. 2302 April 23, 2001, for more detailed
information.)

The board is forming a technical advisory committee
composed of relevant stakeholders to assist in the
development of the general permit. Persons interested in
participation on the advisory committee should provide their
name, address, telephone number and the name of the
organization they represent to the contact person by May 23,
2001.

Following publication of the draft general permit regulation in
the Virginia Register, the board will hold at least one public
hearing to provide opportunity for public comment.

Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia.
Public comments may be submitted until May 23, 2001.

Contact: Burt Tuxford, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4086 or FAX (804) 698-4032.

VA.R. Doc. No. R01-162; Filed April 4, 2001, 10:37 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled: 9 VAC 25-194-10 et
seq. Virginia Pollutant Discharge Elimination System
(VPDES) General Permit for Car Wash Facilities. The
purpose of the proposed action is to reissue the existing
general permit that expires on October 15, 2002. This
general permit regulation governs the discharge of
wastewater from car wash facilities to surface waters. (See
17:16 VA.R. 2302-2303 April 23, 2001, for more detailed
information.)

The board will form a technical advisory committee composed
of relevant stakeholders to assist in the development of the
general permit. Persons interested in participation on the
advisory committee should provide their name, address,
telephone number and the name of the organization they
represent to the contact person by May 23, 2001.

Following publication of the draft general permit regulation in
the Virginia Register, the board will hold at least one public
hearing to provide opportunity for public comment.

Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia.

Public comments may be submitted until May 23, 2001.

Contact: George Cosby, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4067 or FAX (804) 698-4032.

VA.R. Doc. No. R01-161; Filed April 4, 2001, 10:38 a.m.
Notice of Intended Regulatory Action

Extension of Public Comment Period

The State Water Control Board is extending the comment
period on the Notice of Intended Regulatory Action for the
triennial review of 9 VAC 25-260-5 et seq. Water Quality
Standards published in 17:10 VA.R. 1442-1445 January 29,
2001. Comments will be accepted until June 22, 2001.

Anyone wishing to submit written comments for the public
comment file may do so by mail or by e-mail to
emdaub@deq.state.va.us. Written comments must include
the name and address of the commenter. In order to be
considered, comments must be received by June 22, 2001.
All comments received since January 29, 2001, will be
considered by the board in the development of the proposal.
Written comments may be submitted to Elleanore Daub,
Department of Environmental Quality, 629 East Main Street,
Richmond, VA 232109.

VA.R. Doc. No. R01-78; Filed April 4, 2001, 10:41 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Water Control Board intends to
consider promulgating regulations entitled: 9 VAC 25-750-10
et seq. General VPDES Permit Regulation for Discharges
of Storm Water from Small Municipal Separate Storm
Sewer Systems. The purpose of the proposed action is to
adopt a VPDES general permit for storm water discharges
from small municipal separate storm sewer systems (small
MS4s). (See 17:16 VA.R. 2303-2304 April 23, 2001, for more
detailed information.)

The board is forming a technical advisory committee
composed of relevant stakeholders to assist in the
development of the general permit. Persons interested in
participation on the advisory committee should provide their
name, address, telephone number and the name of the
organization they represent to the contact person by May 23,
2001.

Following publication of the draft general permit regulation in
the Virginia Register, the board will hold at least one public
hearing to provide opportunity for public comment.

Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia.
Public comments may be submitted until May 23, 2001.

Contact: Burt Tuxford, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4086 or FAX (804) 698-4032.

VA.R. Doc. No. R01-163; Filed April 4, 2001, 10:37 a.m.

* *
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TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Medical Assistance
Services intends to consider amending regulations entitled:
12 VAC 30-90-10 et seq. Methods and Standards for
Establishing Payment Rates for Long-Term Care. The
purpose of the proposed action is to promulgate a new
methodology, called Resource Utilization Groups (RUGS), for
determining and ranking the level of intensity of medical and
nursing services that are needed by residents of nursing
facilities. The new RUGs system will replace the PIRS
methodology that was promulgated by DMAS in 1990. The
agency does not intend to hold a public hearing on the
proposed regulation after publication.

Statutory Authority: 8§ 32.1-325 of the Code of Virginia.

Public comments may be submitted until June 20, 2001, to
Stan Fields, Director, Division of Cost Settlement, Department
of Medical Assistance Services, 600 East Broad Street, Suite
1300, Richmond, VA 23219, telephone (804) 371-8850 or
(804) 371-4981.

Contact: Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad St.,
Suite 1300, Richmond, VA 23219, telephone (804) 371-8850
or (804) 371-4981.

VA.R. Doc. No. R01-176; Filed April 25, 2001, 2:48 p.m.

STATE MENTAL HEALTH, MENTAL RETARDATION
AND SUBSTANCE ABUSE SERVICES BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the State Mental Health, Mental
Retardation and Substance Abuse Services Board intends to
consider amending regulations entitled: 12 VAC 35-190-10 et
seq. Regulations Establishing Procedures for Voluntarily
Admitting Persons who are Mentally Retarded to State
Mental Retardation Facilities. The purpose of this action is
to update the definitions and clarify admissions criteria and
process consistent with the current law. The agency intends
to hold a public hearing on the proposed regulation after
publication.

Statutory Authority: 88 37.1-10 and 37.1-65.1 of the Code of
Virginia.
Public comments may be submitted until June 21, 2001.

Contact: Wendy V. Brown, Policy Analyst, Department of
Mental Health, Mental Retardation and Substance Abuse
Services, Jefferson Bldg., 1220 Bank St., 12th Floor,
Richmond, VA 23219, telephone (804) 225-2252 or FAX
(804) 371-0092.

VA.R. Doc. No. R01-173; Filed April 23, 2001, 2:47 p.m.

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL REGULATION

BOARD OF MEDICINE

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Medicine intends to
consider amending regulations entitled: 18 VAC 85-80-10 et
seq. Regulations Governing the Licensure of
Occupational Therapists. The purpose of the proposed
action is to clarify certain provisions of the regulation and to
specify the appropriate supervision and delegation of duties to
unlicensed persons. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: 8 54.1-2400 of the Code of Virginia.
Public comments may be submitted until June 20, 2001.

Contact: William L. Harp, M.D., Executive Director, Board of
Medicine, 6606 W. Broad St., 4th Floor, Richmond, VA
23230-1717, telephone (804) 662-9908 or FAX (804) 662-
9943.

VA.R. Doc. No. R01-187; Filed May 2, 2001, 10:44 a.m.

BOARD OF NURSING

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Board of Nursing intends to consider
amending regulations entitled: 18 VAC 90-50-10 et seq.
Regulations Governing the Certification of Massage
Therapists. The purpose of the proposed action is to
address concerns about competency of certificate holders,
which may include hours of continuing education by providers
acceptable to the board. The agency intends to hold a public
hearing on the proposed regulation after publication.

Statutory Authority: 88 54.1-2400 and 54.1-3005 of the Code
of Virginia.

Public comments may be submitted until June 20, 2001.
Contact: Nancy K. Durrett, R.N., Executive Director, Board
of Nursing, 6606 W. Broad St., 4th Floor, Richmond, VA

23230-1717, telephone (804) 662-9909 or FAX (804) 662-
9512.

VA.R. Doc. No. R01-188; Filed May 2, 2001, 10:44 a.m.
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DEPARTMENT OF PROFESSIONAL AND
OCCUPATIONAL REGULATION

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Professional and
Occupational Regulation intends to consider amending
regulations entitled: 18 VAC 120-30-10 et seq. Regulations
Governing Polygraph Examiners. The purpose of the
proposed action is to make general clarifying changes to the
regulations, propose other changes that may be necessary
pursuant to the director's periodic review of the regulation,
and make any other changes that may be necessary. The
agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 8§ 54.1-201 and 54.1-1802 of the Code of
Virginia.
Public comments may be submitted until June 20, 2001.

Contact: Mark N. Courtney, Assistant Director, Department
of Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8514, FAX
(804) 367-2475 or (804) 367-9753/TTY &

VA.R. Doc. No. R01-178; Filed April 30, 2001, 2:30 p.m.

REAL ESTATE APPRAISER BOARD

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Real Estate Appraiser Board intends
to consider amending regulations entitled: 18 VAC 130-20-10
et seq. Real Estate Appraiser Board Rules and
Regulations. The purpose of the proposed action is to
amend the regulation for clarity and to incorporate changes
set forth by the Appraiser Qualifications Board and Appraisal
Standards Board of the Appraisal Foundation. The agency
intends to hold a public hearing on the proposed regulation
after publication.

Statutory Authority: 8§ 54.1-2013 of the Code of Virginia.
Public comments may be submitted until June 7, 2001.

Contact: Karen W. O'Neal, Assistant Director, Department of
Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8552, FAX
(804) 367-2475 or (804) 367-9753/TTY &

VA.R. Doc. No. R01-168; Filed April 17, 2001, 1:31 p.m.

* *

TITLE 24. TRANSPORTATION AND
MOTOR VEHICLES

DEPARTMENT OF MOTOR VEHICLES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 9-6.14:7.1 of the
Code of Virginia that the Department of Motor Vehicles
intends to consider amending regulations entitled: 24 VAC
20-120-10 et seq. Commercial Driver Training School
Regulations. The purpose of the proposed action is to
provide appropriate oversight of the driver training schools
that are issued Class B licenses by the Department of Motor
Vehicles. A Class B licensed school provides training in the
operation of any type of motor vehicle other than commercial
motor vehicles as defined in § 46.2-341.4 of the Code of
Virginia.

Through this regulation, DMV's oversight activities are
intended to ensure that graduates of these schools are
adequately prepared to safely and independently operate an
automobile on the public roadways. The main goals of the
proposed regulation are as follows:

1. Strengthen certain DMV training school standards and
develop additional standards to ensure that the instruction
provided by Class B driver training schools is uniform and
meets the requirements established in state law and the
Department of Education's Curriculum Guide for Driver
Education in Virginia;

2. Strengthen certain components of DMV's oversight
process to ensure that reviews of training documentation
are consistent, evaluation of school curricula are expanded,
and audits of driver training schools' vehicles are more
comprehensive; and

3. Implement additional changes intended to ensure that
consistently high quality instruction is provided across the
driver training school system and that the learning
environment for younger students is safe, secure and peer-
oriented.

The agency intends to hold a public hearing on the proposed
regulation after publication.

Statutory Authority: 88 46.2-203 and 46.2-1703 of the Code
of Virginia.

Public comments may be submitted until May 25, 2001.

Contact: Ronnie Hall, Deputy Director, Department of Motor
Vehicles, P.O. Box 27412, Room 301, Richmond, VA 23269-
0001, telephone (804) 367-2240, FAX (804) 367-0363, toll-
free 1-800-435-5137 or 1-800-272-9268/TTY &

VA.R. Doc. No. R01-159; Filed April 3, 2001, 2:44 p.m.
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TITLE 8. EDUCATION

DEPARTMENT OF EDUCATION

Title of Regulation: 8 VAC 20-630-10 et seq. Standards for
State-Funded Remedial Programs.

Statutory Authority: § 22.1-199.2 of the Code of Virginia.

Public Hearing Date: June 20, 2001 - 5:30 p.m.
Public comments may be submitted until July 20, 2001.
(See Calendar of Events section
for additional information)

Agency Contact: Dr. Margaret N. Roberts, Executive
Assistant to the Board of Education, Department of
Education, James Monroe Building, 101 N. 14th Street, 25th
Floor, Richmond, VA 23219, telephone (804) 225-2540.

Basis: Section 22.1-199.2 of the Code of Virginia requires the
Board of Education to promulgate all necessary regulations to
implement the provisions of this act for programs of
remediation by August 1, 2000.

Section 22.1-253.13:1 C Standard 1 of the Code of Virginia
requires local school boards to implement programs of
remediation for students educationally at risk including, but
not limited to, those whose scores are in the bottom national
quartile of the Stanford 9, who do not pass the Literacy
Passport Test, or who fail to achieve a passing score on any
Standards of Learning assessment in grades three, five and
eight. This section also requires the Board of Education to
establish standards for full funding of state-funded remedial
summer school programs that shall include, but not be limited
to, the minimum number of hours and an assessment system
designed to evaluate program effectiveness.

Purpose: The purpose of this regulation is to (i) establish
standards and evaluate state-funded remedial programs and
(ii) establish a formula for determining the appropriate level of
funding necessary to assist school divisions in providing
transportation services to students required to attend state-
funded remedial programs. These regulations will assist the
department in reporting the effectiveness and efficiency of
state-funded remedial programs to the General Assembly.

Substance: Key provisions of the proposed regulations:

1. Define state-funded remedial programs as Standards of
Learning Assessment Remediation, Remedial Summer
School, and Standards of Quality Remediation (§ 22.1-
253.13:1 of the Code of Virginia);

2. Define students eligible for state-funded remedial
programs as those who meet either (i) the criteria
identifying students who are educationally at risk that has
been established by the local school board or (ii) the state

criteria identifying students who are educationally at risk as
specified in § 22.1-253.13:1 of the Code of Virginia;

3. Require each local school division to develop a
remediation program designed to strengthen and improve
the academic achievement of those students who
demonstrate substandard performance. Annually, local
school divisions shall submit these plans to the department
for review and approval (88§ 22.1-253.13:1 and 22.1-199.2
of the Code of Virginia);

4. Require each school division to record for each eligible
student attending a state-funded remedial program: (i) the
state or local criteria used to determine eligibility; (ii) the
expected remediation goal for the student in terms of
measurable student performance. In the case of failure to
pass a Standards of Learning test, the goal will be to pass
the test; (iii) the pre- and post-test scores assessing the
level of student performance before remediation and at the
conclusion of the remedial program. In the case of students
in grades 3, 5, 8 and for those taking end-of-course tests in
high school, the pre- and post-test instrument will be the
appropriate Standards of Learning test; and (iv) whether
the student did or did not meet the expected remediation
goal (§ 22.1-199.2 of the Code of Virginia);

5. Require each local school division to evaluate the
success of their state-funded remedial programs in terms of
the percentage of eligible students meeting their
remediation goals and, as required in 8 VAC 20-630-30, the
pass rate on Standards of Learning assessments (8§ 22.1-
253.13:1 and 22.1-199.2 of the Code of Virginia);

6. Require that each local school division report to the
Department of Education data elements for students
enrolled in state-funded remedial programs as specified in
§ 22.1-199.2 of the Code of Virginia,;

7. Establish standards for state-funded remedial summer
school in terms of pupil-teacher ratios, the minimum
number of hours, and teacher qualifications (§ 22.1-
253.13:1 of the Code of Virginia); and

8. Establish a funding formula for determining the level of
funding necessary to assist school divisions in providing
transportation services to students required to attend state-
funded remedial programs (§ 22.1-199.2 of the Code of
Virginia).

Issues:

Advantages. The General Assembly and Board of Education
will have consistent data to assist in assessing the
effectiveness and efficiency of state-funded remedial
programs.

The General Assembly will have a formula for determining the
funding necessary for transportation of students required to
attend state-funded remedial programs. This formula will
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provide a system to ensure that each local school division will
have equity in providing resources to students who attend
state-funded remedial programs.

Establishing individual student records will tailor state-funded
remedial programs to meet each student’s specific needs and
will provide a vital assessment and intervention tool for
schools with highly mobile populations.

Disadvantages. There is an increased burden of reporting the
required data to the Department of Education.

The establishment of a funding formula for determining the
level of funding necessary to assist school divisions in
providing transportation for students enrolled in state-funded
remedial programs may result in an expectation that funds will
be provided.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Education
proposes to institute a maximum pupil-teacher ratio for state-
funded remedial programs. Also, the board proposes to
require that local school divisions record and report specified
data pertaining to their state-funded remedial programs, and
to annually evaluate the success of those programs.

Estimated economic impact. The proposed regulations
implement a requirement that “the pupil-teacher ratios for
state-funded summer remedial programs shall not exceed
18:1.” According to the Department of Education (DOE), there
is no data available to indicate the current pupil-teacher ratios
for state-funded summer remedial programs. Nonetheless,
DOE believes that it is likely that at least some local school
divisions are not currently meeting the mandated ratio. Thus,
it is likely that if the proposed regulations were approved,
some school divisions would need to hire additional
instructors in order to be in compliance.

The evidence on the effects of lower pupil-teacher ratios is
mixed. Some studies find that lower class size does
significantly improve students’ performance (Grissmer 1999
and Krueger 1999, for example), while others do not
(Hanuskek (1996), for example). Overall though, the majority
of recent respected studies side with the view that reduced
class size does improve students’ performance. Further, there
is evidence that lower-scoring students, such as remedial
students, benefit more from smaller classes than do higher-
scoring students (Grissmer 1999). The studies generally
compare large class sizes to classes with ratios of 16:1 or
smaller. So, it cannot be said whether a reduction of class

size to 18:1 is great enough to significantly improve students’
performance.

Since no data is available to indicate current pupil-teacher
ratios for state-funded summer remedial programs, an
accurate estimate of the costs of the mandated 18:1 ration
cannot be determined. In Virginia the average teacher salary
is $38,797 a year and a typical contract is for about 200
days.! Thus, if a local school division were required to hire
one additional teacher to teach a five-day summer remedial
course, it can be estimated that that would cost the locality
approximately $970.° Due to the absence of data on current
class sizes and clear reliable estimates of the benefits of
reducing class size to 18:1, an accurate comparison of the
costs and benefits of this proposed amendment cannot be
made.

The proposed regulations also include requirements that local
school divisions record and report specified data pertaining to
their state-funded remedial programs, and to annually
evaluate the success of those programs. But the current
Appropriations Act includes language that negates these
requirements even if the proposed regulations are approved.
If future Appropriation Acts do not include negating language,
and the proposed recording, reporting and evaluating
requirements are implemented, the additional information
produced would enable analysts and policy makers to
potentially produce better analysis and make better-informed
policy decisions. If implemented and not negated by the
Appropriations Act, these proposed mandates would require
local school divisions to employ several months of one full-
time employee’s time to set-up spreadsheet files plus obtain
initial information, and over the school year, cumulatively
employ about one month of one full-time employee’s time per
school to collect and report data.”

Businesses and entities affected. The proposed amendments
will affect all 132 school divisions in the Commonwealth.

Localities particularly affected. The proposed amendments
will affect all localities within the Commonwealth.

Projected impact on employment. Implementation of the
proposed regulations will likely increase the employment of
teachers for summer remedial programs. Since no data exists
to determine the current pupil-teacher ratios in schools
throughout the Commonwealth, no accurate estimate on how
many teachers would need to be hired can be made.

As stated earlier, language in the current Appropriations Act
negates the proposed recording, reporting, and evaluating
requirements. If future Appropriation Acts do not include
negating language and the proposed regulations are
approved, local school divisions will need to hire additional

* Source: Department of Education

2 calculation: ($38,797 / 200) * 5. It is assumed that no additional costs for
health benefits, etc. are incurred since, according to DOE, most additional staff
hired will already have year-round health benefits, etc.

® Minimum remedial summer school course length estimated to be about five
days by the Department of Education.

“Source: Kathy Kitchen, Assistant Superintendent of Finance for Chesterfield
County Public Schools
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staff or employ current staff more hours to conduct the
mandated recording, reporting, and evaluating.

Effects on the use and value of private property. The
proposed amendments to the regulations are not likely to
significantly affect the use and value of private property.
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Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis as completed by the
Department of Planning and Budget.

Summary:

The proposed amendments institute a maximum pupil-
teacher ratio for state-funded remedial programs. Also, the
board proposes to require that local school divisions record
and report specified data pertaining to their state-funded
remedial programs, and to annually evaluate the success of
those programs. The proposed amendments also set forth
a formula for funding transportation for state-funded
remediation outside regular school hours.

CHAPTER 630.
STANDARDS FOR STATE-FUNDED REMEDIAL
PROGRAMS.

8 VAC 20-630-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

“Eligible students” are those students who meet either (i) the
criteria identifying students who are educationally at risk that
have been established by the local school board or (ii) the
state criteria identifying students who are educationally at risk
as specified in § 22.1-253.13:1 of the Code of Virginia.

“Regular instructional day” means the length of the school day
in which instruction is provided for all children, but excluding
before and after school programs for state-funded remedial
programs.

“Regular school year” means the period of time during which
the local school division provides instruction to meet the
Standards of Quality, exclusive of summer school, Saturday
sessions, or intercession periods.

“State-funded remedial programs” are comprised of the
following three state-funded programs: (i) Standards of

Learning Assessment Remediation, (i) Remedial Summer
School, and (iii) Standards of Quality Remediation.

8 VAC 20-630-20. Program development and approval.

Each local school division shall develop a remediation
program designed to strengthen and improve the academic
achievement of those students who demonstrate substandard
performance. Annually, local school divisions shall submit
these plans to the department for review and approval.

8 VAC 20-630-30. Individual student record.

Each local school division shall record for each eligible
student attending a state-funded remedial program: (i) the
state or local criteria used to determine eligibility; (ii) the
expected remediation goal for the student in terms of
measurable student performance; in the case of failure to
pass a Standards of Learning test, the goal will be to pass the
test; (ii) the pre- and post-test scores assessing the level of
student performance before remediation and at the
conclusion of the remedial program; in the case of students in
grades 3, 5, 8 and for those taking end-of-course tests in high
school, the pre- and post-test instrument will be the
appropriate Standards of Learning test; and (iv) whether the
student did or did not meet the expected remediation goal.

8 VAC 20-630-40. Program evaluation.

Annually, each local school division shall evaluate the
success of its state-funded remedial programs based on the
percentage of students meeting their remediation goals, as
measured by locally developed assessment tools and, as
required in 8 VAC 20-630-30, the pass rate on the Standards
of Learning assessments.

8 VAC 20-630-50. Reporting requirements.

Annually, each local school division shall collect and report to
the Department of Education, on-line or on forms provided by
the department, the following data pertaining to eligible
students:

1. The number of students failing a state-sponsored test
required by the Standards of Quality or Standards of
Accreditation;

2. A demographic profile of students attending state-funded
remedial programs;

3. The academic status of each student attending state-
funded remedial programs;

4. The types of instruction offered;
5. The length of the program;
6. The cost of the program;

7. The number of ungraded and disabled students, and
those with limited English proficiency; and

8. As required, the pass rate on Standards of Learning
assessments.

The local school division shall utilize this data to make
appropriate adjustments in improving the quality of its state-
funded remedial programs.
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8 VAC 20-630-60. Teacher qualifications and staffing
ratios.

Each local school division implementing a state-funded
remedial summer school program shall provide a minimum of
20 hours of instruction per subject, exclusive of field trips,
assemblies, recreational activities, lunch or post-program
testing time.

For state-funded remedial summer school programs in grades
K-5 that offer an integrated curriculum, a minimum of 40
hours of instruction shall be required.

The pupil-teacher ratios for state-funded summer remedial
programs shall not exceed 18:1.

Teachers providing instruction in the state-funded remedial
programs shall be licensed to teach in Virginia, qualified to
teach in their assigned area and trained in remediation
techniques.

8 VAC 20-630-70. Transportation formula.

Funding for transportation services provided for students who
are required to attend state-funded remedial programs
outside the regular instructional day shall be based on a per
pupil per day cost multiplied by the number of student days
the program operates (i.e., the number of instructional days
the state-funded remedial programs are offered multiplied by
the number of students who attend the state-funded remedial
programs). The per pupil per day cost shall be based on the
latest prevailing cost data used to fund pupil transportation
through the Standards of Quality.

For state-funded remedial programs that operate on days that
are in addition to the regular school year, 100% of the per
pupil per day cost shall be used in the formula. For state-
funded remedial programs that begin before or end after the
regular instructional day, 50% of the per pupil per day cost
shall be used in the formula. The state share of the payment
shall be based on the composite index.

VA.R. Doc. No. R00-151; Filed May 2, 2001, 11:25 a.m.

* *

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Regulation: Recipient Cost Sharing and Similar
Charges.

12 VAC 30-20-10 et seq. Administration of Medical
Assistance Services (amending 12 VAC 30-20-150 and

12 VAC 30-20-160).
Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Date: N/A--Public comments may be
submitted until July 21, 2001.

(See Calendar of Events section

for additional information)

Agency Contact: Victoria P. Simmons, Regulatory
Coordinator, Department of Medical Assistance Services, 600
E. Broad Street, Suite 1300, Richmond, VA 23219, telephone
(804) 786-7959.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services (BMAS) the authority to
administer and amend the Plan for Medical Assistance.
Section 32.1-324 of the Code of Virginia grants to the Director
of the Department of Medical Assistance Services (DMAS)
the authority to administer and amend the Plan for Medical
Assistance in lieu of board action pursuant to the board's
requirements.

42 CFR 447.50 through 447.59, inclusive, are based on
§ 1902(a)(14) of the Social Security Act, which permits states
to require certain recipients to share some of the costs of
Medicaid by imposing upon them payments such as
enrollment fees, premiums, deductibles, coinsurance,
copayments, or similar cost sharing charges.

Purpose: The purpose of this proposal is to update the
prescription copayment amount for brand name drugs from
the current $1.00 to $2.00. This regulatory action is not
expected to affect the health, safety, or welfare of Medicaid
recipients because, pursuant to federal law, they cannot be
denied this important prescription drug service if they cannot
pay the copayment amount.

Substance: The changes are located in subsection A of both
12 VAC 30-20-150 and 12 VAC 30-20-160 and provide for the
differentiation of copayment amounts between generic and
brand name drugs. Also, new subsections G and H have
been added to both sections to establish a definition of a
generic drug.

Issues: The primary advantage of this regulation would be
savings to the taxpayer. The direct savings from higher
copayments for brand drugs is relatively minor, an estimated
$2 million annually. The potential savings, if successful in
changing prescribing patterns and reducing unnecessary
prescriptions for brand drugs, could be substantially more.

A secondary advantage to Medicaid recipients in this
proposed change is in directing them to established
pharmaceutical compounds, which have a proven safety
record, rather than potentially risking their health, or perhaps
lives, with new compounds.

The primary disadvantage is the increased cost for recipients.
However, if the pharmacy does not collect the copayment
from the recipient, the pharmacy bears the cost because
Medicaid payments will not make up the loss to the
pharmacy.

Some studies indicate that copayments can result in the
reduction in both necessary and unnecessary treatment. That
is why federal Medicaid regulations stipulate that only
"nominal" copayments are permitted. The agency does not
anticipate that a $1.00 differential on the copayment for brand
drugs would have any impact on a recipient receiving
appropriate treatment. However, both the physician and
recipient would have some incentive to try traditional, less
expensive therapy first, when appropriate.
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Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB's
best estimate of these economic impacts.

Summary of the proposed regulation. This regulatory action
proposes to differentiate the copayment amounts between
generic and brand-name drugs and increase the prescription
copayment for brand-name drugs from $1.00 to $2.00.

Estimated economic impact. Currently, Virginia charges
certain Medicaid beneficiaries a $1.00 copayment for
pharmacy services." The proposed regulatory action will
differentiate generic products from brand-name products and
establish a $2.00 copayment for prescriptions filled with
brand-name products.

Increased Costs for Recipients. The primary effect of this
change will be to increase out-of-pocket payments made by
Medicaid recipients. DMAS estimates that recipients who
must make copayments costs will pay an additional $13.00
per year on average annually based on current prescribing
patterns. The higher copayment could also potentially
increase costs for pharmacy providers. Per federal regulation,
pharmacies cannot deny services if the recipients cannot pay
the copayments. If the pharmacy is unable to collect the
copayment from the recipient, the pharmacy bears the cost
because Medicaid payments do not make up the loss to the
pharmacy. However, according to the DMAS Pharmacy
Liaison Committee, few pharmacists are unable to collect the
pharmacy copayments from recipients, therefore any effect on
pharmacy providers is expected to be minimal.?

Savings for the Medicaid Program. The increased
copayments will directly save Medicaid an estimated $2
million per year. Since copayments can lead recipients and
providers to be more cost conscious when deciding between
appropriate therapies, the proposed increase may reduce
some unnecessary use of brand name products and lead to
even more substantial savings. There is the potential that, if a
less effective drug is used or there is a reduction in necessary
treatment, there could be a decrease in the quality of health
care provided. However, since the difference in the
copayments is small ($1.00), it is unlikely to have any

* As mandated by federal law, copayments are not imposed on children under
the age of 21, recipients in nursing homes, or recipients receiving emergency
services, pregnancy-related service or family planning services.

2 The Pharmacy Liaison Committee is made up of representatives from chain
drug stores, independent pharmacies, long-term care pharmacies,
manufacturers (PhRMA), and the state pharmaceutical association (Virginia
Pharmacists Association).

significant
treatment.

impact on a recipient receiving appropriate

Businesses and entities affected. In FY 1999, there were
378,168 individuals who received pharmacy services.® The
proposed regulatory change will affect the portion of those
recipients who must make copayments. The change could
also potentially affect any of the 1,788 enrolled pharmacy
providers.

Localities particularly affected. No localities are particularly
affected by the proposed change to this regulation.

Projected impact on employment. The proposed change to
this regulation is not anticipated to have a significant effect on
employment.

Effects on the use and value of private property. The
proposed change to this regulation is not anticipated to have
a significant effect on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis prepared by the Department of
Planning and Budget regarding the regulations concerning
Recipient Cost Sharing: Increase Copayments on Brand
Name Drugs.

Summary:

The proposed amendments increase the amount of the
copayment that Medicaid recipients are required to pay
when their prescriptions are filled with brand name drugs
instead of generics.

12 VAC 30-20-150. Copayments and deductibles for
categorically needy and QMBs for services other than
under 42 CFR 447.53.

A. The following charges are imposed on the categorically
needy and Qualified Medicare Beneficiaries for services other
than those provided under 42 CFR 447.53.

Type Charge Amount and
Service* , Basis for
Deduct. | Coins. | Copay | petermination
Inpatient $100.00 -0- -0- State's
Hospital average daily
payment of
$594 is used
as basis.
Outpatient -0- -0- $3.00 | State's
Hospital average
Clinic payment of
$136 is used
as basis.

% Annual unduplicated recipients by type of medical service as reported in
HCFA-2082 series, DMAS SFY 1999 Statistical Record, page 3-12.
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Clinic Visit -0- -0- $1.00 | State's
average
payment of
$29 is used as

basis.

$1.00 | State's
average
payment of
$23 is used as

basis.

Physician -0- -0-
Office Visit

State's
payment of
$30 is used as
basis.

Eye -0- -0-
Examination

$1.00

State's
average per
generic script
of $18 is used
as payment
basis. State's
average per
brand name
script of $70 is
used as
payment basis.

Prescriptions
Generic -0- -0-
Brand

Name -0- -0-

$1.00

$2.00

State's
average
payment of
$56 is used as
basis.

Home Health -0- -0-
Visit

$3.00

Other -0- -0-
Physician
Services

$3.00 | State's
average
payment of
$56 is used as

basis.

Rehab -0- -0-
Therapy
Services
(PT, OT,
Sp/Lang.)

$3.00 | State's
average
payment $78 is

used as basis.

*NOTE: The applicability of copays to emergency services is
discussed further in this section.

B. The method used to collect cost sharing charges for
categorically needy individuals requires that providers be
responsible for collecting the cost sharing charges from
individuals.

C. The basis for determining whether an individual is unable
to pay the charge, and the means by which such an individual
is identified to providers, is described below:

Providers will, based on information available to them,
make a determination of the recipient's ability to pay the
copayment. In the absence of knowledge or indications to
the contrary, providers may accept the recipient's assertion
that he or she is unable to pay the required copayment.

Recipients have been notified that inability to meet a
copayment at a particular time does not relieve them of that
responsibility.

D. The procedures for implementing and enforcing the
exclusions from cost sharing contained in 42 CFR 447.53(b)
are described below:

The application and exclusion of cost sharing is
administered through the program's MMIS. Documentation
of the certified computer system delineates, for each type
of provider invoice used, protected eligible groups,
protected services and applicable eligible groups and
services.

Providers have been informed about: copay exclusions;
applicable services and amounts; prohibition of service
denial if recipient is unable to meet cost-sharing changes.

E. State policy does not provide for cumulative maximums on
charges.

F. Emergency Services. No recipient copayment shall be
collected for the following services:

1. Services provided in a hospital, clinic, office, or other
facility that is equipped to furnish the required care, after
the sudden onset of a medical condition manifesting itself
by acute symptoms of sufficient severity (including severe
pain) that the absence of immediate medical attention could
reasonably be expected to result in:

a. Placing the patient's health in serious jeopardy;

b. Serious impairment to bodily functions; or

c. Serious dysfunction of any bodily organ or part; and
2. All services delivered in emergency rooms.

G. Definitions. For the purposes of this section, "generic drug”
means any multiple source product meeting the criteria set
forth in 42 CFR 447.332 and § 1927(e) of the Social Security
Act, as amended by OBRA '93. Such generic drug must have
a current Federal Upper Limit (FUL) payment level defined by
the Health Care Financing Administration.

H. "Brand name" means (i) any drug product not meeting the
definition of a "generic drug" as defined in subsection G of
this section or (ii) any drug product for which the prescriber,
through the use of the notation "brand necessary" on the
prescription, does not allow substitution.

12 VAC 30-20-160. Copayments and deductibles for
medically needy and QMBs for services other than under
42 CFR 447.53.

A. The following charges are imposed on the medically needy
and Qualified Medicare Beneficiaries for services other than
those provided under 42 CFR 447.53.
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Amount and
Basis for
Determination

Type Charge

Service*

Deduct. | Coins. | Copay

$100.00 -0- -0- State's
average daily
payment of
$594 is used

as basis.

Inpatient
Hospital

State's
average
payment of
$136 is used
as basis.

Outpatient -0- -0-
Hospital
Clinic

$3.00

Clinic Visit -0- -0- $1.00 | State's
average
payment of
$29 is used as

basis.

$1.00 | State's
average
payment of
$23 is used as

basis.

Physician -0- -0-
Office Visit

State's
payment of
$30 is used as
basis.

Eye -0- -0-
Examination

$1.00

State's
average per
generic script
of $18 is used
as payment
basis. State's
average per
brand name
script of $70 is
used as
payment basis.

Prescriptions
Generic -0- -0-
Brand

Name -0- -0-

$1.00

$2.00

State's
average
payment of
$56 is used as
basis.

Home Health -0- -0-
Visit

$3.00

Other -0- -0-
Physician
Services

$3.00 | State's
average
payment of
$56 is used as

basis.

Rehab -0- -0-
Therapy
Services
(PT, OT,
Sp/Lang.)

$3.00 | State's
average
payment $78 is

used as basis.

*NOTE: The applicability of copays to emergency services is
discussed further in this section.

B. The method used to collect cost sharing charges for
medically needy individuals requires that providers be
responsible for collecting the cost sharing charges from
individuals.

C. The basis for determining whether an individual is unable
to pay the charge, and the means by which such an individual
is identified to providers, is described below:

Providers will, based on information available to them,
make a determination of the recipient's ability to pay the
copayment. In the absence of knowledge or indications to
the contrary, providers may accept the recipient's assertion
that he or she is unable to pay the required copayment.

Recipients have been notified that inability to meet a
copayment at a particular time does not relieve them of that
responsibility.

D. The procedures for implementing and enforcing the
exclusions from cost sharing contained in 42 CFR 447.53(b)
are described below:

The application and exclusion of cost sharing is
administered through the program's MMIS. Documentation
of the certified computer system delineates, for each type
of provider invoice used, protected eligible groups,
protected services and applicable eligible groups and
services.

Providers have been informed about: copay exclusions;
applicable services and amounts; prohibition of service
denial if recipient is unable to meet cost-sharing changes.

E. State policy does not provide for cumulative maximums.

F. Emergency Services. No recipient copayment shall be
collected for the following services:

1. Services provided in a hospital, clinic, office, or other
facility that is equipped to furnish the required care, after
the sudden onset of a medical condition manifesting itself
by acute symptoms of sufficient severity (including severe
pain) that the absence of immediate medical attention could
reasonably be expected to result in:

a. Placing the patient's health in serious jeopardy;

b. Serious impairment to bodily functions; or

c. Serious dysfunction of any bodily organ or part; and
2. All services delivered in emergency rooms.

G. Definitions. For the purposes of this section, "generic drug”
means any multiple source product meeting the criteria set
forth in 42 CFR 447.332 and § 1927(e) of the Social Security
Act, as amended by OBRA '93. Such generic drug must have
a current Federal Upper Limit (FUL) payment level defined by
the Health Care Financing Administration.

H. "Brand name" means (i) any drug product not meeting the
definition of a "generic drug" as defined in subsection G of
this section or (ii) any drug product for which the prescriber,
through the use of the notation "brand necessary" on the
prescription, does not allow substitution.

VA.R. Doc. No. R00-96; Filed May 1, 2001, 4:12 p.m.
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TITLE 14. INSURANCE

STATE CORPORATION COMMISSION

Bureau of Insurance

Title of Requlation: 14 VAC 5-300-10 et seq. Rules
Governing Credit for Reinsurance (amending 14 VAC 5-
300-90).

Statutory Authority: 88 12.1-13 and 38.2-223 of the Code of
Virginia.

Summary:

The proposed amendments consist of technical
amendments to 14 VAC 5-300-90 to correspond with
§ 38.2-1316.2 A 4 b of the Code of Virginia, and to more
accurately describe the annual certifications to be made
available by groups of assuming entities that request credit
for reinsurance.

Agency Contact: Raquel Pino-Moreno, Bureau of Insurance,
State Corporation Commission, 1300 E. Main Street, 6th
Floor, Richmond, VA 23219; Mailing Address: P.O. Box 1157,
Richmond, VA 23218, telephone (804) 371-9499 or e-mall
rpinomoreno@scc.state.va.us.

AT RICHMOND, APRIL 27, 2001
COMMONWEALTH OF VIRGINIA
At the relation of the
STATE CORPORATION COMMISSION
CASE NO. INS010084

Ex Parte: In the matter of
Adopting Revisions to the Rules
Governing Credit for Reinsurance

ORDER TO TAKE NOTICE

WHEREAS, § 12.1-13 of the Code of Virginia provides that
the Commission shall have the power to promulgate rules and
regulations in the enforcement and administration of all laws
within its jurisdiction, and § 38.2-223 of the Code of Virginia
provides that the Commission may issue any rules and
regulations necessary or appropriate for the administration
and enforcement of Title 38.2 of the Code of Virginia;

WHEREAS, the rules and regulations issued by the
Commission pursuant to § 38.2-223 of the Code of Virginia
are set forth in Title 14 of the Virginia Administrative Code;

WHEREAS, the Bureau of Insurance has submitted to the
Commission proposed revisions to Chapter 300 of Title 14 of
the Virginia Administrative Code entitled "Rules Governing
Credit for Reinsurance," which amend the rule at 14 VAC 5-
300-90;

WHEREAS, the proposed revisions reflect technical revisions
to correspond with § 38.2-1316.2 A 4 of the Code of Virginia
and to describe more accurately the annual certifications
expected

of assuming entities; and

WHEREAS, the Commission is of the opinion that the
proposed revisions should be considered for adoption with a
proposed effective date of August 1, 2001.

THEREFORE, IT IS ORDERED THAT:

(1) The proposed revisions to the "Rules Governing Credit for
Reinsurance," which amend the rule at 14 VAC 5-300-90, be
attached hereto and made a part hereof;

(2) All interested persons who desire to comment in support
of or in opposition to, or to request a hearing to oppose the
adoption of, the proposed revisions shall file such comments
or hearing request on or before June 11, 2001, in writing with
the Clerk of the Commission, Document Control Center, P.O.
Box 2118, Richmond, Virginia 23218 and shall refer to Case
No. INS010084;

(3) If no written request for a hearing on the proposed
revisions is filed on or before June 11, 2001, the Commission,
upon consideration of any comments submitted in support of
or in opposition to the proposed revisions, may adopt the
revisions proposed by the Bureau of Insurance;

(4) AN ATTESTED COPY hereof, together with a copy of the
proposed revisions, shall be sent by the Clerk of the
Commission to the Bureau of Insurance in care of Deputy
Commissioner Douglas C. Stolte, who forthwith shall give
further notice of the proposed adoption of the revisions to the
rules by mailing a copy of this Order, together with a draft of
the proposed revisions, to all insurers, joint underwriting
associations, group self-insurance pools, group self-insurance
associations, and reinsurers licensed by or otherwise
registered with the Commission, and subject to Article 3.1 of
Chapter 13 of Title 38.2 of the Code of Virginia or otherwise
authorized by Title 38.2 to reinsure risks; and by forwarding a
copy of this Order, together with a draft of the proposed
revisions, to the Virginia Registrar of Regulations for
appropriate publication in the Virginia Register of Regulations;
and

(5) The Bureau of Insurance shall file with the Clerk of the
Commission an affidavit of compliance with the notice
requirements of paragraph (4) above.

14 VAC 5-300-90. Credit for reinsurance;
maintaining trust funds.

A. Pursuant to § 38.2-1316.2 A 4 or § 38.2-1316.3 A 3 of the
Act, the commission shall allow credit for reinsurance ceded
to a trusteed assuming insurer which, as of the date of the
ceding insurer's statutory financial statement:

reinsurers

1. Maintains a trust fund and trusteed surplus that complies
with the provisions of § 38.2-1316.2 A 4 of the Act,

2. Complies with the requirements set forth belew in
subsections B, C and D of this section, and
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3. Reports annually to the commission on or before June 1
of each year in which a ceding insurer seeks reserve credit
under the Act substantially the same information as that
required to be reported on the NAIC annual statement form
by licensed insurers, to enable the commission to
determine the sufficiency of the trust fund. The accounting
shall, among other things, set forth the balance to the trust
and list the trust's investments as the preceding year end
and shall certify the date of termination of the trust, if so
planned, or certify that the trust shall not expire prior to the
next following December 31.

B. When credit is taken for reinsurance ceded to any trusteed
assuming insurer, the commission may require that the
ceding insurer file or cause to be filed;:

1. A copy of the trust agreement pertaining to the requisite
trust funds along with a statement identifying and locating
the specific provisions in the agreement which satisfy the
form of trust requirements set forth belew-at in subsection
E- of this section,

2. Satisfactory evidence that the requisite trust funds are
held in a qualified United States financial institution-,

3. A certified statement and accounting of trusteed surplus
executed by a duly authorized officer or representative of
the trusteed assuming insurer-,

4. A certified statement from the trustee of the trust listing
the assets of the trust:, and

5. A certified English translation for any foreign language
documents filed pursuant to the Act or this chapter.

C. When credit is requested for reinsurance ceded to trusteed
assuming insurer which is a group ef including incorporated
and individual unincorporated underwriters, the group shall
make available to the commission annual certifications of
solvency of each underwriter member of the group, prepared
by the group's domiciliary regulator and its independent
accountant, or if a certification is unavailable a financial
statement, prepared by independent public accountants, of
each underwriter member of the group.

D. When credit is requested for reinsurance ceded to a
trusteed assuming insurer which is a group of incorporated
insurers under common administration, the group shall:

1. File evidence of its submission to the commission's
authority to examine the books and records of any member
of the group.

2. Certify that any member examined will bear the expense
of any such examination.

3. Make available to the commission an annual
certifications certification of each underwriter member's
solvency by the members’ member's domiciliary regulaters
regulator and their financial statements prepared by

independent public accountants ef-the-selveney of each
underwriter member of the group.

4. If requested by the commission, file copies of annual
statements for the three-year period preceding the initial
request for credit, or other documents satisfactory to the
commission, which show that the group has continuously

transacted an insurance business outside the United States
for at least three years.

E. Form of Trust. The trust required under § 38.2-1316.2 A 4
of the Act and subdivisions A 2, A 3, B 1, and B 2 of this
section shall provide that:

1. Contested claims shall be valid and enforceable out of
funds in trust to the extent remaining unsatisfied 30 days
after entry of the final order of any court of competent
jurisdiction in the United States.

2. Legal title to the assets of the trust shall be vested in the
trustee for the benefit of the grantor's United States
policyholders and ceding insurers, their assigns and
successors in interest.

3. The trust and the assuming insurer shall be subject to
examination as determined by the commission.

4. The trust shall remain in effect for as long as the
assuming insurer, or any member or former member of a
group of insurers, shall have outstanding obligations under
reinsurance agreements subject to the trust—and.

5. No later than February 28 of each year the trustees of
the trust (i) shall report to the commission in writing setting
forth the balance in the trust and listing the trust's
investments at the preceding year end and (ii) shall certify
the date of termination of the trust, if so planned, or certify
that the trust shall not expire prior to the next December 31.

F. Any amendment to the trust, required under § 38.2-1316.2
A 4 of the Act and subdivisions A 1, A 3, B 1, and B 2 of this
section, shall be filed with the commission within 30 days after
the effective date of the amendment.

VA.R. Doc. No. R01-179; Filed May 1, 2001, 11:25 a.m.
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TITLE 18. PROFESSIONAL AND
OCCUPATIONAL REGULATION

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS, CERTIFIED
INTERIOR DESIGNERS AND LANDSCAPE
ARCHITECTS

Title of Regulation: 18 VAC 10-20-10 et seq. Board for
Architects, Professional Engineers, Land Surveyors,
Certified Interior Designers and Landscape Architects
Rules and Regulations (amending 18 VAC 10-20-10,
18 VAC 10-20-20, 18 VAC 10-20-30, 18 VAC 10-20-110,
18 VAC 10-20-120, 18 VAC 10-20-130, 18 VAC 10-20-140,
18 VAC 10-20-150, 18 VAC 10-20-160, 18 VAC 10-20-190,
18 VAC 10-20-200, 18 VAC 10-20-210, 18 VAC 10-20-220,
18 VAC 10-20-240, 18 VAC 10-20-250, 18 VAC 10-20-260,
18 VAC 10-20-270, 18 VAC 10-20-300, 18 VAC 10-20-310,
18 VAC 10-20-320, 18 VAC 10-20-340, 18 VAC 10-20-350,
18 VAC 10-20-360, 18 VAC 10-20-370, 18 VAC 10-20-380,
18 VAC 10-20-400, 18 VAC 10-20-420, 18 VAC 10-20-430,
18 VAC 10-20-440, 18 VAC 10-20-450, 18 VAC 10-20-490,
18 VAC 10-20-505, 18 VAC 10-20-530, 18 VAC 10-20-540,
18 VAC 10-20-550, 18 VAC 10-20-560, 18 VAC 10-20-570,
18 VAC 10-20-590, 18 VAC 10-20-600, 18 VAC 10-20-610,
18 VAC 10-20-620, 18 VAC 10-20-640, 18 VAC 10-20-650,
18 VAC 10-20-660, 18 VAC 10-20-680, 18 VAC 10-20-720,
18 VAC 10-20-740, 18 VAC 10-20-750, 18 VAC 10-20-760,
and 18 VAC 10-20-780; adding 18 VAC 10-20-55, 18 VAC
10-20-75, and 18 VAC 10-20-295; repealing 18 VAC 10-20-
100, 18 VAC 10-20-180, 18 VAC 10-20-290, 18 VAC 10-20-
330, 18 VAC 10-20-410, and 18 VAC 10-20-480).

Statutory Authority: 88 54.1-201, 54.1-404 and 54.1-411 of
the Code of Virginia.

Public Hearing Date: June 6, 2001 - 9 a.m.
Public comments may be submitted until July 20, 2001.
(See Calendar of Events section
for additional information)

Agency Contact: Mark N. Courtney, Assistant Director, Board
for Architects, Professional Engineers, Land Surveyors,
Certified Interior Designers and Landscape Architects, 3600
W. Broad Street, Richmond, VA 23230, telephone (804) 367-
8514.

Basis: Section 54.1-201 of the Code of Virginia empowers the
regulatory boards to promulgate regulations that are
necessary to ensure continued competency, to prevent
deceptive or misleading practices by practitioners and to
effectively administer the regulatory system administered by
the regulatory board.

Section 54.1-404 of the Code of Virginia authorizes the board
to promulgate regulations governing its own organization, the
professional qualifications of applicants, the requirements
necessary for passing examinations, the proper conduct of its
examinations, the implementation of exemptions from license
requirements, and the proper discharge of its duties.

Section 54.1-411 of the Code of Virginia requires the board to
adopt regulations governing the registration of persons,

corporations, partnerships, limited liability companies, sole
proprietors and other entities.

Purpose: The regulations are essential to comply with state
mandates. The change to permit the use of electronic seals,
signatures and dates so that documents may be filed
electronically is becoming more of a standard operating
procedure in today’'s world and as well as being a more
efficient process as the business world evolves towards e-
commerce. The remainder of the changes ensure that the
board’s intent is clearly reflected in the regulations so that the
regulations are clear as possible. Ensuring that the
regulations are as clear as possible will facilitate the regulants
complying with the board's requirements, which will better
protect the health, safety and welfare of the public.

Substance: The proposed amendments:

1. Reorganize the regulations to include relocation of
language for the purpose of clarification;

2. Clarify certain provisions;
3. Conform the regulation with statute;

4. In 18 VAC 10-20-20, change the date for receiving
applications from 120 days prior to the scheduled
examination to a date established by the board;

5. Simplify the provisions for determining the qualifications
of applicants;

6. Update documents incorporated by reference;

7. Add a provision that individuals providing references may
not also verify experience;

8. Clarify that NCARB procedures must be followed at the
examination site, as they are responsible for administering
the examination;

9. Provide that "approved engineering curriculum” includes
a graduate engineering curriculum;

10. Amend the self-study requirements;

11. Change the term
"qualifying experience";

“professional experience” to

12. Increase the limit on the amount of experience that may
be gained prior to graduation from 1/4 to 1/2 in 18 VAC 10-
20-240;

13. Raise the experience provisions in 18 VAC 10-20-300;

14. Add the word “land” to the word “boundary” throughout
18 VAC 10-20-370 and 18 VAC 10-20-380;

15. Add an accuracy standard for global positioning
systems;

16. Include a requirement for adequate curve data;

17. Add the option of noting the registered business on the
plat instead of the land surveyor;

18. Add the requirement that the name and address of the
land surveyor or the registered business be included on a
house location survey to make it consistent with the
requirements for a land boundary survey;
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19. Update citations to the Code of Virginia;
20. Clarify the wording regarding the CLARB examination;

21. Change the name of Table Il to prepare the regulations
for the removal of Table | from the regulations at a later
date;

22. Reflect that a professional corporation or professional
limited liability company must remain in good standing with
the State Corporation Commission;

23. Based on legislation passed by the General Assembly,
permit certified interior designers to form professional
corporations or professional limited liability companies and
require them to register their businesses with the board;

24. Require regulants to notify the board office when they
leave as the responsible professional of a professional
corporation, business entity other than a professional
corporation, or professional limited liability company;

25. Eliminate the requirement that reinstatement applicants
(whose licenses or certificates have been expired for five
years or more) must meet current entry requirements;

26. Clarify wording to clearly indicate that a regulant is
responsible for reporting any violation (including their own)
of the board’s regulations or statutes;

27. Permit the use of electronic seals, signatures and
dates.

Issues: The primary advantage to the public is that the board
will be able to permit its regulants to file documents
electronically with these changes thereby enhancing
e-commerce. Further, the proposed changes will help ensure
that the board's regulants will have a clearer set of
regulations. The only disadvantage is that one experience
requirement for the land surveyor license is being increased
as the board inadvertently lowered this requirement too far
last time and it is being returned to the original requirement.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board for
Architects, Professional Engineers, Land Surveyors, Certified
Interior Designers, and Landscape Architects (board)
proposes to make several changes to these regulations.
Changes that may have a significant impact include: (i)
changing the required minimum number of days prior to the
date of examination that applications are received from a

specified number to “the date established by the board,” (ii)
changing the required minimum number of days prior to the
date of landscape architect certification examination that
applicants register and submit their application fee from 75
days to "a time designated by the board," (iii) requiring that
"every applicant applying for licensure or certification shall be
able to speak and write English to the satisfaction of the
board,” (iv) allowing architect’s required letters of reference to
come from Canada, (v) allowing a greater proportion of a
professional engineer’s qualifying experience to occur prior to
graduation from an engineering curriculum, (vi) increasing the
experience requirement for one of the routes to the land
surveyor-in-training designation, (vii) changing the frequency
of land surveyor licensure examinations from semiannually to
“times designated by the board,” (vii) establishing an
accuracy standard for GPS, (ix) allowing certified interior
designers to form professional corporations and professional
limited liability companies, (x) requiring that any licensed or
certified employee responsible for a professional corporation
or professional limited liability company to notify the board in
writing of any changes of his employment status within 10
days of such change, and (xi) allowing the use of electronic
seals when specified criteria are met.

Estimated economic impact. Under the current regulations,
complete applications for licensure, certification and
registration must be received in the board’'s office no later
than 120 days prior to the scheduled examination date. The
proposed regulations require that applications be received in
the board’s office by “the date established by the board.” The
proposed new language would permit the board to require
that applications be submitted by greater than 120 days prior
to the scheduled examination. This would be costly to
potential licensees and certificate holders by delaying the
potential advancement of their careers. A potential applicant
may have satisfied the requirements to take the exam 120
days prior to the scheduled examination, but not say 150 days
ahead of time. This could delay entry into the profession by,
for example, six months for an exam given semiannually. The
Department of Professional and Occupational Regulation
(DPOR) has indicated that the board does not intend to
require that applications be received by a date greater than
120 days prior to examination. DPOR has indicated that the
board would be willing to change the language of the
regulations to indicate that applications shall be received by a
date established by the board, which is at most 120 days prior
to the scheduled examination. If the language is amended to
indicate that applications shall be received by a date
established by the board, which is at most 120 days prior to
the scheduled examination, then the proposed change would
introduce no new costs and may be beneficial for applicants if
the time is reduced to less than 120 days.

The current regulations also require that applicants approved
to sit for the landscape architect certification examination shall
register and submit the required examination fee to the board
office no later than 75 days before the next administration of
the exam. The proposed regulations require that the
registration and exam fee be received in the board office “at a
time designated by the board.” This proposed new discretion
for the board would allow the board to require that applicants
register and submit the required exam fee by greater than 75
days prior to the scheduled examination. This could be costly
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to potential certified landscape architects by delaying the
potential advancement of their careers. A potential applicant
may have satisfied the requirements to take the exam 75
days prior to the scheduled examination, but not say 90 days
ahead of time. This could delay entry into the profession.
According to DPOR, the board would be willing to change the
proposed language to indicate that applicants approved to sit
for an examination shall register and submit the required
examination fee to be received in the board office by a date
established by the board, which is at most 75 days prior to the
scheduled examination. If the language is amended to
indicate that the due date established by the board will not be
greater than 75 days prior to the scheduled examination, then
the proposed change would introduce no new costs and may
be beneficial for potential certified landscape architects if the
time is reduced to less than 75 days.

The proposed regulations require that “every applicant
applying for licensure or certification shall be able to speak
and write English to the satisfaction of the board.” Previously
this only applied to professional engineers. Now it would
apply to all professions addressed within the regulations. This
proposed change could be beneficial in that individuals who
cannot communicate effectively and accurately in English
may be more prone to have misunderstandings and
miscommunication with clients, leading to unsatisfactory work.
Requiring that applicants have or obtain minimum English
skills may help protect the public from some potential
unsatisfactory work. On the other hand, individuals that are
competent or even very talented in their field, but are not
fluent in English, would be prevented from obtaining licensure
or certification in Virginia. The proposed change would clearly
be costly for such individuals, and possibly potential clients
who are aware of their language limitations. Individuals may
still do work related to architecture, land surveying, interior
design, etc. without licensure or certification, but another
licensed or certified person in the ap;l)ropriate field must be
involved in and supervise the work.” For example, say a
Virginia builder wishes to hire a renowned foreign architect,
who does not speak fluent English, to design a building. The
foreign architect could work with an architect licensed in
Virginia, but not on his own. The licensed architect would be
the architect of record.

Applicants for licensure as an architect must submit three
letters of reference. The current regulations require that the
writers of the reference letters be licensed as architects within
the United States. The proposed regulations allow one or
more of the writers to be licensed in Canada. This clearly
could be beneficial to potential applicants by increasing the
pool of licensed architects from whom allowable reference
letters could be obtained. Assuming that Canadian architects
are as reliable reference letter writers as American architects,
the proposed change should not put the public at additional
risk. Thus this proposed change should produce a net benefit.

The proposed regulations allow a greater proportion of a
professional engineer’s qualifying experience to occur prior to
graduation from an engineering curriculum. “The board, in its
sole discretion, may permit partial credit, not to exceed 1/2 of

! Source: Department of Professional and Occupational Regulation

that required, for approved qualifying engineering experience
obtained prior to graduation from an engineering curriculum.”
Previously, the regulation read “not to exceed 1/4 of that
required.” This proposed change would likely produce a net
benefit. It allows individuals that have gained significant
relevant experience, either during a break from or before
engineering courses, to apply more of that experience toward
qualifying experience. This change does not appear to put the
public at any additional risk of having an incompetent
engineer licensed.

Under the proposed regulations, the experience requirement
for one of the routes to the land surveyor-in-training
designation would be increased. One of the current methods
of meeting the education and experience requirement for the
land surveyor-in-training designation is for an applicant to
have earned at least a four-year bachelor’'s degree in a field
unrelated to surveying and with a specific record of two years
of approved land surveying experience. Now, the board is
proposing to increase the required number years of approved
land surveying experience to three. Clearly, this change
creates an additional cost, one additional year of experience,
for individuals seeking to obtain the land surveyor-in-training
designation through this route. According to DPOR, the board
proposes this change because it was brought to their
attention that for someone “who has graduated from a
surveying curriculum of two years or more,” the applicant is
required to have four years of approved land surveying
experience. In comparison, for someone who has graduated
from a curriculum with possibly no surveying, albeit with a
four-year degree, to be required to only have two years of
experience seems insufficient.

The board proposes to alter regulatory language describing
the frequency that examinations for land surveyor licensure
are given. The proposed regulations state that “these
examinations shall be given at times designated by the
board.” Previously, the regulations read: “these examinations
shall be given semiannually at times designated by the
board.” The proposed deletion of the word “semiannually”
would allow the board to give the exam less often than
semiannually. This could be costly to potential licensed land
surveyors by delaying the potential advancement of their
careers. According to DPOR, the board would be willing to
change the proposed language to indicate that the
examinations shall be given semiannually, or more frequently,
if so designated by the board. If the language is amended to
indicate that the exam will be given at least semiannually,
then the proposed change would introduce no new costs and
may be beneficial for potential land surveyors if the frequency
that exams are given is greater than twice a year.

The board also proposes to add accuracy standards for GPS
used in land boundary surveying. Since GPS is used for
surveying, including minimum accuracy standards is
beneficial in guaranteeing the quality of land survey work, if
the standards adopted by the board are reasonable. No public
comment has been received to indicate otherwise.

The proposed regulations newly allow certified interior
designers to form professional corporations and professional
limited liability companies. Allowing certified interior designers
to form professional corporations and professional limited
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liability companies is, of course, beneficial for interior
designers. Interior designers will be able to shield their
personal assets from liability, as the certified and licensed
individuals for the other professions included in these
regulations currently may. On the other hand, citizens and
businesses who have legal claims against certified interior
designers would see fewer assets to sue for with the advent
of interior designer professional corporations and professional
limited liability companies. In terms of equity, though, there is
no compelling reason why certified interior designers should
be denied the same legal protection afforded to other
professions.

Also, under the proposed regulations, “for those corporations
using the title of certified interior designers and providing the
services of architects, professional engineers, or land
surveyors, or any combination thereof, the capital stock of the
corporation shall be held by individuals in accordance with
§ 13.1-549 of the Code of Virginia. Section 13.1-549 of the
Code of Virginia includes the following: “for those corporations
using the title of certified interior designers and providing the
services of architects, professional engineers or land
surveyors, or any combination thereof, not less than two-
thirds of the capital stock of the corporation shall be held by
individuals who are duly licensed” as architects, professional
engineers or land surveyors, respectively. Similar language
exists for professional limited liability companies using the title
of certified interior designers and providing the services of
architects, professional engineers, or land surveyors, or any
combination thereof. Unto itself, this proposed provision
seems to unnecessarily restrict interior designers. But
according to DPOR, interior designers did not object to this
provision being added. Apparently, it was considered a
compromise that would allow the addition of the provision
permitting interior designers to form corporations.

The board also proposes to require that any licensed or
certified employee responsible for a professional corporation
or professional limited liability company notify the board in
writing of any changes of his employment status within 10
days of such change. This proposed change is designed to
decrease the number of occurrences and length of time that
firms operate without a responsible professional. This
proposed change would likely create a net benefit. The public
may experience less exposure to firms operating without a
responsible professional, and firms that operate legally should
not be negatively affected.

Additionally, the board proposes to allow the use of electronic
seals when specified criteria are met. The application of a
professional seal indicates that the professional has exercised
complete direction and control over the work to which it is
affixed. According to DPOR, the U.S. Navy and the Virginia
Department of Mines, Minerals, and Energy have requested
that electronic seals be permitted to be used in lieu of an
original seal. The use of electronic seals would be beneficial
in that more business could be conducted electronically,
which would increase the speed at which business could be
conducted.

Businesses and entities affected”. The proposed regulations
affect the 5,627 licensed architects, 20,099 licensed
professional engineers, 1,205 licensed land surveyors, 473
certified landscape architects, and 356 certified interior
designers in the Commonwealth, as well as potential
applicants for licensure or certification in those professions.
The regulations also affect the 1,900 businesses registered in
Virginia to do professional work in these areas, as well as
potential new firms.

Localities particularly affected. The proposed amendments
potentially affect all localities in Virginia.

Projected impact on employment. The proposed requirement
that “every applicant applying for licensure or certification
shall be able to speak and write English to the satisfaction of
the board” may prevent or delay some individuals from
gaining employment in fields covered by these regulations.
Allowing certified interior designers to form professional
corporations and professional limited liability companies may
encourage the expansion or formation of firms, which could
increase employment.

Effects on the use and value of private property. Allowing
certified interior designers to form professional corporations
and professional limited liability companies may increase the
value of interior designer firms by allowing them to shield
liability. Permitting the use of electronic seals may allow firms
to conduct business more quickly and save on costs.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: Concur.

Summary:

The proposed amendments clarify language, consolidate
provisions, and modify wording to accord with the Code of
Virginia. Substantive changes include (i) requiring a
regulant to notify the board when he leaves as the
responsible professional of a professional corporation; (i)
permitting for use of electronic seals, signatures and dates;
and (i) adding various requirements and standards
regarding land boundary surveying.

18 VAC 10-20-10. Definitions.

As used in this chapter, unless the context requires a different
meaning:

"Board" means the Board for Architects, Professional
Engineers, Land Surveyors, Certified Interior Designers and
Landscape Architects.

“Comity” means the recognition of licenses or certificates
issued by other states, the District of Columbia, or any
territory or possession of the United States as permitted by
§ 54.1-103 C of the Code of Virginia.

"Department” means the Department of Professional and
Occupational Regulation.

"Direct control and personal supervision" shall be that degree
of supervision by a person overseeing the work of another
whereby the supervisor has both control over and detailed

2 Source for data: Department of Professional and Occupational Regulation
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professional knowledge of the work prepared under his
supervision.

"Full time" means 60% or more of a Virginia licensed or
certified individual's gainfully employed time.

"Good moral character" shall include, but shall not be limited
to, compliance with the standards of practice and conduct as
set forth in this chapter.

“Landscape architect” means an individual who has been
certified as a landscape architect pursuant to the provisions of
this chapter and is in good standing with the board to practice
in the Commonwealth.

“Licensed” means an individual holding a valid license issued
by the board, which has not been suspended or revoked, and
is currently registered with the board to practice in the
Commonwealth in accordance with § 54.1-405 of the Code of
Virginia.

"Place of business" means any location which offers to
practice or practices through licensed or certified
professionals the services of architecture, professional
engineering, land surveying, certified landscape architecture
and certified interior design. A temporary field office set up for
project-specific services is not a place of business.

"Professional” means licensed architect, licensed professional
engineer, feensed land surveyor, eertified landscape architect
or certified interior designer.

"Regulant” means licensee, certificate holder or registrant.

"Responsible charge" means the there shall be a professional
in direct control and personal supervision of the—practice—of
architecture,—professional—engineering—land—surveying—and

i i each professional service
offered or practiced. Merely reviewing the work prepared by
another person does not constitute direct control and personal
supervision.

18 VAC 10-20-20. Application requirements.
A. All applicants must be of good moral character.

B. 1. Fully documented applications with the noted exception
in subdivision 2 of this subsection shall be submitted by
applicants seeking consideration for licensure, certification
or registration with the appropriate fee(s) (check or money
order onIy made payable to the Treasurer of Virginia) to be
received in the board's office no later than
the—scheduled—examination the date established by the
board. Applicants—for—the Fundamentals—of Engineering
examination—enrolled—in—an—ABET aceredited—eurricuium
WRO—are—w thi 12I 1ot t s—ok—con plete of ele. gree
examination: The date the completely documented
application and fee are received in the board's office shall
determine if an application has been received by the
deadline set by the board. All applications should be
completed according to the instructions contained herein.
Applications are not considered complete until all required
documents, including but not limited to references,
employment verifications and verification of registration are

received by the board. All applications, accompanying
materials and references are the property of the board.

2. Applicants for the Fundamentals of Engineering
examination enrolled in an ABET accredited curriculum
who are within 12 months of completion of degree
requirements may submit applications to be received in the
board’s office no later than 60 days prior to the scheduled
examination.

B- C. Applicants shall meet applicable entry requirements at
the time application is made.

G- D. Applicants who have been found ineligible for any
reason may request further consideration by submitting in
writing evidence of additional qualifications, training or
experience. No additional fee will be required provided the
requirements for licensure, certification or registration are met
within a period of three years from the date the original
application is received by the board. After such period, a new
application shall be required.

B- E. The board may make further inquiries and investigations
with respect to the qualifications of the applicant and all
references, etc., to confirm or amplify information supplied.
The board may also require a personal interview with the
applicant.

E- F. Failure of an applicant to comply with a written request
from the board for additional evidence or information within 60
days of receiving such notice, except in such instances where
the board has determined ineligibility for a clearly specified
period of time, may be sufficient and just cause for
disapproving the application.

F G. Applicants shall be held to the same standards of
practice and conduct as set forth in this chapter.

18 VAC  10-20-30.
applicants.

Determining  qualifications  of

In determining the qualifications of an applicant for a license
as—an—architeet or certificate, a majority vote of only the
architeet members of the beard profession involved shall be

requwed m-detemmng—the—q&ahﬂeaﬂws—ef—an—appheant—fer—a

18 VAC 10-20-55. Language and comprehension.

Every applicant applying for licensure or certification shall be
able to speak and write English to the satisfaction of the
board. Applicants from a non-English speaking country or a
country wherein the primary language is other than English,
who have not graduated from a college or university in the
United States, shall submit to the board a TOEFL (Test of
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English as a Foreign Language) score report that reflects a
score acceptable to the board, and a TSE (Test of Spoken
English) score report that reflects a score acceptable to the
board. Score reports shall not be over two years old at the
time of application.

18 VAC 10-20-75. Conduct at examination.

Examinees will be given specific instructions as to the
conduct of each division of the exam at the exam site.
Examinees are required to follow these instructions to assure
fair and equal treatment to all examinees during the course of
the examination. Evidence of misconduct may result in voided
examination scores.

18 VAC 10-20-100. Gharacter (Repealed.)
Applicants-must-be-of good-meral-character:
18 VAC 10-20-110. Education.

A. All applicants for original licensure shall hold a professional
degree in architecture where the degree program has been
accredited by the National Architectural Accrediting Board
(NAAB) not later than two years after graduation.

B. Foreign degrees must be evaluated for equivalency to a
NAAB accredited degree. The board reserves the right to
reject, for good cause, any evaluation submitted. Any cost of
translation and evaluation will be borne by the applicant.

18 VAC 10-20-120. Experience.

A. The successful completion of the NCARB Intern
Development Program (NCARB-IDP) shall be required of all
applicants for examination original licensure. An applicant
shall be enrolled in NCARB-IDP for a period of one year or
more prior to submitting an application for examination
original licensure in Virginia. IDP training requirements shall
be in accordance with the National Council of Architectural
Registration Boards' Handbook for Interns and Architects,
1998-1999 2000-2001 Edition.

B. All applicants must have a minimum of 36 months
experience/training prior to submitting an application for
examination. Any experience/training of less than 10
consecutive weeks will not be considered in satisfying this
requirement.

C. All applicants must have a minimum of 12 months
experience/training in architecture as an employee in the
office of a licensed architect prior to submitting an application
for examination. An organization will be considered to be an
office of a licensed architect if:

1. The architectural practice of the organization in which the
applicant works is under the charge of a person practicing
as a principal, where a principal is a licensed architect in
charge of an organization's architectural practice either
alone or with other licensed architects, and the applicant
works under the direct supervision of a licensed architect;
and

2. The practice of the organization encompasses the
comprehensive practice of architecture, including the
categories set forth in the IDP requirements.

D. Exceptions.

1. In the case of any individual certifying to the board that
he had accrued sufficient experience/training credits under
the requirements existing prior to December 1, 1999, so
that 12 or fewer months of experience/training remained to
be acquired, then the prior experience/training
requirements in subsection E of this section shall continue
in effect for such individual;

2. Any applicant who has accrued experience/training prior
to December 1, 1999, may verify such experience/training
to the best of his ability as if such experience/training had
been acquired hereunder, and such verified
experience/training shall, when accepted by the board, be
considered for purposes of meeting the experience/training
requirements of this chapter. Subsection E of this section is
only applicable to those individuals specified in this
subsection. Table | is only applicable to assist in verifying
subdivisions 1 and 2 of this subsection.

E. Applicants to whom the exceptions in subsection D of this
section apply shall have three years of diversified training in
the essential areas of architectural practice as described in
this subsection. Evidence shall be in the form of official
records of a structured internship or incorporated in the
candidate's application and verified by employers. Experience
shall include:

1. A minimum of 18 months in the area of design and
construction documents directly related to the practice of
architecture;

2. A minimum of five months in the area of construction
administration directly related to the practice of
architecture; and

3. A minimum of three months in the area of office
management directly related to the practice of architecture.

Training credits shall be calculated in accordance with Table
l.

F. Applications to whom the exceptions in subsection D of this
section apply shall have until January 1, 2001, to complete
the experience/training credits existing prior to December 1,
1999, and have their completed application received in the
board's office. After January 1, 2001, the exceptions in
subsection D of this section will cease.

TABLE I.
REQUIREMENTS FOR ARCHITECTURAL LICENSURE
(APPLICABLE ONLY TO INDIVIDUALS SPECIFIED IN
18 VAC 10-20-120 D).

Training Credits

EDUCATION AND M
TRAINING Education , ax

. Credit Credit
REQUIREMENTS Credits Allowed | Allowed
First professional degree in 5 years No credit used as

an education

credit may be
used as a

training credit.

architecture, where the
degree program has been
approved by the board not
later than two years after
graduation.
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A-1. Diversified experience 0 100% | no limit
in architecture as an
employee in the offices of

licensed architects.

A-2. Diversified experience 0 100% | no limit
in architecture as a
principal practicing in the
office of a licensed architect
with a verified record of

substantial practice.

A-3. Diversified experience 0 100%
in architecture as an
employee of an
organization (other than
offices of licensed
architects) when the
experience is under the
direct supervision of a
licensed architect.

2 years

A-4. Experience directly 0 50%
related to architecture,
when under the direct
supervision of a licensed
architect but not qualifying
as diversified experience or
when under the direct
supervision of a
professional engineer.

1 year

A-5. Experience, other than 0 50% 6
A-1, A-2, A-3 or A-4 months
experience, directly related
to on-site building
construction operations or
experience involving
physical analyses of
existing buildings.

A-6. Other training
experience (see B-2.2).

EXPLANATION OF REQUIREMENTS

B-1 Training Credits. Training credits shall be subject to the
following conditions:

B-1.1 Every applicant must earn at least one year of
training credit under A-1 or A-2 and must earn it after
earning five years of education credits.

.2 No credit used as an education credit may be used as a
training credit.

.3 Organizations will be considered to be 'offices of licensed
architects”: (a) the architectural practice of the organization
in which the applicant works is in the charge of a person
practicing as a principal and the applicant works under the
direct supervision of a licensed architect and (b) the
organization is not engaged in construction and (c) the
organization has no affiliate engaged in construction which
has a substantial economic impact upon the person or
persons in the organization practicing as a principal.

4 An organization (or an affiliate) is engaged in
construction if it customarily engages in either of the
following activities:

(@ Providing labor and/or material for all or any
significant portion of a construction project, whether on
lump sum, cost plus or other basis of compensation.

(b) Agrees to guarantee to an owner the maximum
construction cost for all or any significant portion of a
construction project.

.5 A person practices as a 'principal' by being a licensed
architect and the person in charge of the organization's
architectural practice, either alone or with other licensed
architects.

.6 In evaluating training credits the board may, prior to
licensure, require the applicant to substantiate training
experience by comparing this experience to the training
requirements as indicated for the Intern-Architect
Development Program (IDP).

B-2 General Evaluation Criteria.

B-2.1 To earn full training credits under A-1, A-2, A-3, A-4
and A-5, an applicant must work at least 35 hours per
week for a minimum period of 10 consecutive weeks
under A-1 or six consecutive months under A-2, A-3,
A-4 or A-5. An applicant may earn one-half of the credit
specified under A-1 for work of at least 20 hours per
week in periods of six or more consecutive months; no
credit will be given for part-time work in any category
other than A-1.

.2 Other training may be substituted for the requirements
outlined above, only insofar as the board considers them to
be equivalent to the required qualifications.

.3 In evaluating credits, the board may, prior to licensure,
require substantiation of the quality and character of the
applicant's experience, notwithstanding the fact that the
applicant has complied with the training requirements set
forth above.

18 VAC 10-20-130. References.

Eligibility for licensure is determined in part by the applicant's
demonstrated competence and integrity to engage in the
practice of architecture. Applicants shall submit three
references with the application, all of whom are licensed
architects in a jurisdiction or territory of the United States or a
province of Canada. These professionals shall have personal
knowledge of the applicant's architectural experience and
have known the applicant for at least one year. References
shall be current for one year. Individuals who provide
references may not also verify experience/training.

18 VAC 10-20-140. Examination.

A. All applicants for original licensure in Virginia are required
to pass an NCARB-prepared examination after meeting the
education and experience/training requirements as provided
in this chapter.

B. The Virginia board is a member board of the National
Council of Architectural Registration Boards (NCARB) and as
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such is authorized to make available the NCARB-prepared
examination.

C. Grading of the examination shall be in accordance with the
national grading procedure administered by NCARB. The
board shall utilize the scoring procedures recommended by
NCARB.

D. The NCARB-prepared examination will be offered at least
once a year at a time designated by the board.

E. The board may approve transfer credits for parts of the
NCARB-prepared examination taken in accordance with
national standards.

F. Unless otherwise stated, applicants approved to sit for an
examination shall register and submit the required
examination fee. Applicants not properly registered shall not
be allowed into the examination site.

Examinees—w .be. given specificinstructions—as—to t. e.
€0 slu.et or—eae d."se' of—the exar at H.e exam—sie
EF XarH |Iees are-required-to el ow tnlese S E.EEQ 5-to-assth eﬁ

Applicants approved to sit for the examination shall follow
NCARB procedures.

H. Examinees will be advised only of passing or failing the
examination. Only the board and its staff shall have access to
documentation.

I. Should an applicant not pass the NCARB-prepared
examination within three years after being approved, the
applicant must reapply. If the applicant has not been taking
the examination on a continuous basis during the three-year
eligibility period, and the applicant does not reapply within six
months of the end of his three-year eligibility period, then the
applicant shall meet the entry requirements current at the time
of reapplication.

18 VAC 10-20-150. License by comity.

A. Any person who is or has been licensed in another state,
jurisdiction or territory of the United States or province of
Canada may be granted a license provided that:

1. The applicant meets all the requirements for licensing in
Virginia that were in effect at the time of the original
licensure or possesses an NCARB certificate; and

2. The applicant holds a currently active valid license in
good standing in another state, jurisdiction or territory of the
United States or province of Canada.

If the applicant does not possess an NCARB certificate, or
does not meet the requirements for licensure in Virginia that
were in effect at the time of original licensure, the applicant
shall be required to meet the entry requirements current at the
time the completed application for comity is received in the
board's office.

B. Applicants licensed in foreign countries other than Canada
may be granted a license in Virginia based on an NCARB
certificate.

18 VAC 10-20-160. Definitions.

The following definitions shall apply in the regulations relating
to the licensing of professional engineers:

"ABET" means the Accreditation Board for Engineering and
Technology.

"Approved engineering curriculum" means an undergraduate
engineering curriculum of four years or more, or a graduate
engineering curriculum, approved by the board. ABET
approved engineering curricula are approved by the board.

"Approved engineering experience" means a specific record
of acceptable professional experience which the board, in its
discretion, judges to be pertinent in acquiring engineering
skills, on engineering projects of a grade and character
indicating that the applicant may be competent to practice
engineering.

"Approved engineering technology curriculum”™ means an
ABETapproved engineering technology curriculum of four
years or more approved by the board. ABET approved
engineering technology curricula of four years or more are
approved by the board.

"Engineering examination" means an eight-hour—written

NCEES examination in the Fundamentals of Engineering and

an eight-heur—written NCEES examination in the Principles
and Practice of Engineering where required.

"Engineer-in-training (EIT)" means an applicant who has
completed any one of several combinations of education, or
education and experience, and passed the Fundamentals of
Engineering examination.

"Qualifying engineering experience" means a specific record
of engineering experience which the board, in its discretion,
judges to be pertinent in acquiring engineering skills, on
engineering projects of a grade and character indicating that
the applicant may be competent to practice engineering.

18 VAC 10-20-180. Gharacter (Repealed.)
Applicants-mustbe-of good-moral-character:

18 VAC 10-20-190. Requirements for the Fundamentals of
Engineering (FE) exam.

In order to be approved to sit for the FE examination, an
applicant must satisfy one of the following:
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EDUCATIONAL REQUIREMENTS

NUMBER OF
REQUIRED
YEARS OF

PROGRESSIVE,
QUALIFYING
ENGINEERING
EXPERIENCE

18 VAC 10-20-210. Requirements for the Principles of

Engineering (PE) examination.

In order to be approved to sit for the PE examination, an

applicant must satisfy one of the following:

1. Enrolled in an ABET accredited
undergraduate curriculum and within 12
months of completion of degree
requirements. Enrolled in an ABET
accredited graduate curriculum, or enrolled
in a graduate curriculum that is ABET
accredited at the undergraduate level at the
institution at which the graduate degree is
being sought, and within six months of
completion of graduate degree
requirements. Applications must be
accompanied by a certificate of good
standing from the dean of the engineering
school.

0

EIT

EDUCATIONAL REQUIRED?

REQUIREMENTS

NUMBER OF
REQUIRED
YEARS OF

PROGRESSIVE,
QUALIFYING
ENGINEERING
EXPERIENCE

1. Graduated from an YES
approved engineering
curriculum of four years or

more.

4

2. Graduated from an approved engineering
or an approved engineering technology

curriculum ef-four-years-erore.

2. Been Awarded both an NO
ABET accredited
undergraduate engineering
degree and a doctorate
degree in engineering from an
engineering curriculum which
is ABET accredited at the
undergraduate level.

3. Obtained an undergraduate engineering
degree from an institution in a curriculum
without ABET accreditation and a graduate
level engineering degree from an institution
in a curriculum that is ABET accredited at
the undergraduate level.

4. Graduated from a nonapproved
engineering curriculum or a related science
curriculum of four years or more.

3. Graduated from a YES
nonapproved engineering
curriculum, a related science
curriculum, or an approved
engineering technology
curriculum, all of which shall

be four years or more.

5. Graduated from a nonapproved
engineering technology curriculum or not
graduated from an engineering or related
science curriculum of four years or more but
who, in the judgment of the board, has
obtained the equivalent of such graduation
as-deseribed-by-self study-when-compared
to-the- ABET Course-Regquirementsfor

i ; by
documented academic course work that
meets the requirements of ABET
accreditation for the engineering technology
curricula.

18 VAC 10-20-200. Requirements for engineer-in-training

(EIT) designation.

An applicant who is qualified to sit for the FE examination
under subdivision 1 of 18 VAC 10-20-190 must provide
verification of his degree prior to beceming—an receiving the
EIT designation. All other applicants who qualify to sit for the
FE examination under subdivisions 2 through 5 of 18 VAC
10-20-190 will beeeme—an receive the EIT designation upon
achieving a passing examination score. The EIT designation

will remain valid indefinitely.

4. Graduated from a YES
nonapproved engineering
technology curriculum of four
years or more; or without
graduation from an
engineering or related science
curriculum of four years or
more but who, in the
judgment of the board, has
obtained the equivalent of
such graduation by
documented academic course
work that meets the
requirements of ABET
accreditation for the
engineering technology
curricula.

10

5. Graduated from an NO
engineering, engineering
technology or related science
curriculum of four years or
more.

20

18 VAC 10-20-220. References.

A. References for Fundamentals of Engineering examination.
Applicants for the Fundamentals of Engineering examination
only shall provide one reference from a professional engineer,
or from the dean of the engineering school or a departmental
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professor in the school attended by the applicant, or an
immediate work supervisor. Any reference provided shall be
from a person who has known the applicant for at least one
year. Individuals who provide references may not also verify
professional qualifying experience. References shall be no
more than one year old at the time the application is received.

B. References for Principles and Practice of Engineering
examination. Fe-be-eligibleforadmissionte Applicants for the
Principles and Practice of Engineering examination,—an
apphieant must indicate competence and integrity to engage in
the englneerlng professmn by submitting three references

from
professional englneers licensed in a state or territory of the
United States—Fhe—professional—engineers—providing—the
references-shall-have each having personal knowledge of the
applicant's engineering experience and shalhave having
known the applicant for at least one year. References shall be
no more than one year old at the time the applicant
application is approved—to—take—the requisite—examination

received. Individuals who provide references may not also
verify professienal qualifying experience.

C. References for comity applicants. Applicants for comity
shall submit three references with the application, all of whom
are licensed professional engineers in a jurisdiction or territory
of the United States. These professionals shall have personal
knowledge of the applicant's engineering experience and
have known the applicant for at least one year. Individuals
who provide references may not also verify qualifying
experience. References shall be no more than one year old at
the time the application is received.

18 VAC 10-20-240. Frainingand Experience.

Professional Qualifying engineering training—and experience
shall be progressive in complexity and based on a knowledge
of engineering mathematics, physical and applied sciences,
properties of materials, and fundamental principles of
engineering design, provided:

1. In general, experience in sales, drafting, estimating, field
surveying, nonengineering military service, and inspection
are considered nonqualifying;

2. Engineering experience gained by graduate engineering
study or by engineering teaching as an instructor or higher
in an institution approved by the board may be deemed
professional qualifying engineering experience;

3. Engineering experience gained during a board-approved

Co-0p program may be deemed professional qualifying
engineering experience to a maximum of one year of credit;

4. The board, in its sole discretion, may permit partial
credit, not to exceed 4/4 1/2 of that required, for approved
professional qualifying engineering experience obtained
prior to graduation from an engineering curriculum.

18 VAC 10-20-250. Language—and—comprehension:
(Repealed.)

Every —apphieant —applying —or licensure—as—a pee_ss.enal
engineer—shall—be—able —to—speak—and —wiite—English—An
apphcant from-a-Aon EI grsH-speak Ig SouRtryoFa-count 5"

18 VAC 10-20-260. Examinations.

A. The Virginia board is a member board of the National
Council of Examiners for Engineering and Surveying
(NCEES) and as such is authorized to administer the NCEES
examinations.

B. The Fundamentals of Engineering examination consists of
a NCEES exam on the fundamentals of engineering and is
given at times designated by the board.

C. The Principles and Practice of Engineering examination
consists of a NCEES exam on applied engineering and is
given at times designated by the board.

D. Unless otherwise stated, applicants approved to sit for an
examination shall register and submit the required
examination fee to be received in the board office at a time
designated by the board. Applicants not properly registered
shall not be allowed into the examination site.

E. A candidate eligible for admission to both parts of the
examination must first successfully complete the
fundamentals of engineering examination before being
admitted to the principles and practice of engineering
examination.

G- F. Grading of the examinations shall be in accordance with
national grading procedures established by NCEES.

Each part of the written examination will have a value of 100.
A passing score shall be 70 and above. Candidates will be
notified of passing or failing and their actual scores.

H: G. Should an applicant not pass an examination within
three years after being approved to sit for an examination, the
applicant must reapply and meet all current entry
requirements.

+ H. The Fundamentals of Engineering examination may not
be reviewed by the candidates. Examination scores are final
and are not subject to change.

Upon written request to the board within 20 days of the
mailing of exam results, candidates for the Principles and
Practice of Engineering examination will be permitted to
review only their own failed examination. Score appeals will
only be accepted if the candidate received a score of 65 or
above. Score reviews and appeals shall be accepted in
accordance with board policy.
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18 VAC 10-20-270. License by comity.

A person holding a license to engage in the practice of
engineering, issued to the applicant by anetherstate; other
states, the District of Columbia, or any territory or possession of
the United States;-Ganada—orthe District-of Columbia; based
on requirements that do not conflict with and are at least as
vigereus rigorous as these regulations and supporting
statutes of this board that were in effect at the time of original
licensure, may be licensed without further examination. No
person shall be so licensed, however, who has not passed an
examination in another jurisdiction which is was substantially
equivalent to that approved by the board at that time. If the
applicant does not meet the requirements for licensure in
Virginia that were in effect at the time of original licensure, the
applicant shall be required to meet the entry requirements
current at the time the completed application for comity is
received in the board's office.

18 VAC 10-20-290. Character (Repealed.)
Applicants-must-be-of good-meral-character:
18 VAC 10-20-295. Definitions.

“Approved land surveying experience” means diversified
training in land surveying under the supervision and direction
of a licensed land surveyor or under the supervision and
direction of an individual authorized by statute to practice land
surveying. This experience shall have been acquired in
positions requiring the exercise of independent judgment,
initiative and professional skill in the office and field and
written verification of such work experience shall be on forms
provided by the board. Experience may be gained either prior
to or after education is obtained. Notwithstanding the
definition of “approved land surveying experience,” the
requirements set forth in 18 VAC 10-20-310 shall not be
waived.

18 VAC 10-20-300. Requirements for land
surveyor-in-training (LSIT) designation.

The education or experience, or both, and examination

requirements for lard—surveyor-in-training—( the LSIT)

designation are as follows:

1. An applicant who has graduated from, or is enrolled in, a
board-approved surveying or surveying technology
curriculum of four years or more approved by the board and
is within 12 months of completion of degree requirements is
eligible for the Fundamentals of Land Surveying
examination. Upon passing such examination, and
providing evidence of graduation, the applicant shal-be—a

land—surveyor-in-training—i—the—applicant—is—otherwise
qualified will receive the LSIT designation. Apphecations For

those applicants who are within 12 months of completion of
degree requirements, their application must be accompanied
by a certificate of good standing from the dean of the
school:;

2. An applicant who has graduated from a curriculum of
four years or more related to surveying as approved by the
board and with a specific record of one year of approved
land surveying experience shall be admitted to an
examination in the Fundamentals of Land Surveying
examination. Upon passing such examination, the applicant

shall

otherwise-qualified- receive the LSIT designation;

3. An applicant who has earned at least a four-year
bachelor's degree in a field unrelated to surveying and with
a specific record of twe three years of approved
progressive land surveying experience that is progressive
in complexity. The applicant shall be admitted to an
examination in the Fundamentals of Land Surveying
examination. Upon passing such examlnatlon the appllcant
shall

otherwise-qualified- receive the LSIT designation;

4. An applicant who has graduated from a surveying
curriculum of two years or more approved by the board with
a specific record of four years of approved progressive land
surveying experience that is progressive in complexity shall
be admitted to an examination in the Fundamentals of Land
Surveying exawmination. Upon passing such examination,

the applicant shall be—a—land—surveyor-in-training—it—the
apphcant—is—otherwise—qualified: receive the LSIT

designation;

5. An applicant who has successfully completed a survey
apprenticeship program approved by the board with at least
480 hours of surveying related classroom instruction with a
specific record of six years of approved pregressive land
surveying experience that is progressive in complexity shall
be admitted to an examination in the Fundamentals of Land
Surveying exawmination. Upon passing such examination,
the applicant shall be—a—land—suweyem-#amng—#—the
apphcant—is—otherwise—qualified: receive the LSIT

designation; or

6. An applicant who has graduated from high school with
and who has evidence of successful completion of courses
in algebra, geometry and trigonometry with a specific
record of eight years of approved progressive land
surveying experience that is progressive in complexity shall
be admitted to an examination in the Fundamentals of Land
Surveying examination. Applicants who have accumulated
college credits may apply credit hours approved by the
board to help meet the experience requirement. One year
of experience credit will be given for 40 semester hours of
approved college credit. Upon passing such examination,
the applicant shall

be—a—land—suweyem-#amng—#—the
apphecantis-otherwise-gqualified receive the LSIT designation.

18 VAC 10-20-310. Requirements for a licensed land
surveyor.

A-land-surveyor-in-training An LSIT with a specific record of

four years of approved land surveying experience of which a
minimum of three years experience has been progressive in
complexity and has been on land surveying projects under the
supervision of a licensed land surveyor shall be admitted to
an examination in the Principles and Practice of Land
Surveying and a the Virginia state specific examination. Upon
passing such examination, the applicant shall be granted a
license to practice land surveying, provided the applicant is
otherwise qualified.
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18 VAC 10-20-320. Requirements for a licensed land
surveyor B.

A. An applicant shall hold a valid license as a land surveyor
and present satisfactory evidence of two years of progressive
land surveying experience that is progressive in complexity in
land surveyor B professional land surveying, as defined in
§ 54.1-408 of the Code of Virginia, under the supervision and
direction of a licensed land surveyor B or professional
engineer.

B. An applicant shall also present satisfactory evidence of

having passed beard-approved college level courses in
hydraulics and-hydrelogy acceptable to the board.

C. An applicant shall pass an examination as developed by
the board. Upon passing such examination, the applicant
shall be granted a license as a Land Surveyor B if he is
otherwise qualified.

18 VAC 10-20-340. Experience standards.

B- An applicant shall submit written verification from a
licensed land surveyor or an individual authorized by statute
to practice land surveying of work experience from each
employment engagement utilized as land surveying
experience on forms provided by the board.

18 VAC 10-20-350. Examinations; grading; reexamination.

A. The examination for land surveying under § 54.1-400 of the
Code of Virginia shall consist of two parts. Part | shall consist
of the Fundamentals of Land Surveying. Part Il shall consist
of an examination in the Principles and Practice of Land
Surveying and a Virginia state specific examination. These
examinations shall be given semiannually at times designated
by the board.

B. The examination for land surveying under § 54.1-408 of the
Code of Virginia (Land Surveyor B) shall be given at times
designated by the board.

C. Unless otherwise stated, applicants approved to sit for an
examination must register and submit the required
examination fee to be received in the board office at a time
designated by the board. Applicants not properly registered
shall not be allowed into the examination site.

D. Candidates shall be notified of passing or failing but shall

not be notified of actual scores. Only the board and its staff

shall have access to examination papers, scores and answer

sheets. Examinations may not be reviewed.

E. Uponpayment-of-areexaminationfee,—an—applicant-may
ﬁ . g ol .

may—have—failed: Should the applicant not pass an
examination within three years after being appreved

authorized to take the examination, the applicant must
reapply and meet all current entry requirements.

18 VAC 10-20-360. Licensure by comity.

A person holding a current license to engage in the practice of
land surveying, issued to the applicant by other states, the
District of Columbia, or any territory or possession of the
United States based on requirements that do not conflict with
and are at least as rigorous as these regulations and
supporting statutes of this board that were in effect at the time
of original licensure, may be licensed without further
examination except for the Virginia state specific examination.
No person shall be so licensed, however, who has not passed
an examination in another jurisdiction that was substantially
equivalent to that approved by the board at that time. If the
applicant does not meet the requirements for licensure in
Virginia that were in effect at the time of original licensure, the
applicant shall be required to meet the entry requirements
current at the time the completed application for comity is
received in the board’s office. All applicants shall be required
to pass a written Virginia state specific examination. The
examination shall include questions on law, procedures and
practices pertaining to land surveying in Virginia.

18 VAC 10-20-370. Minimum standards and procedures
for land boundary surveying practice.

A. The fellewing minimum standards and procedures set forth
in this section are to be used for land boundary surveys
performed in the Commonwealth of Virginia. The application
of the professional's seal, signature and date as required by
these regulations shall be evidence that the land boundary
survey is correct to the best of the professional's knowledge
and belief, and complies with the minimum standards and
procedures.

A- B. Research procedure. The professional shall search the
land records for the proper description of the land to be
surveyed and obtain the description of adjoining land as it
pertains to the common boundaries. The professional shall
have the additional responsibility to utilize any other available
data pertinent to the survey being performed from any other
source that is known. Evidence found, from all sources, shall
be carefully compared with that located and found in the field
survey in order to aid in the establishment of the correct
boundaries of the land being surveyed. The professional shall
clearly note inconsistencies found in the research of common
boundaries between the land being surveyed and the
adjoining land. It is not the intent of this regulation to require
the professional to research the question of title or
encumbrances on the land involved.
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B- C. Minimum field procedures.

1. Angular measurement. Angle measurements made for
traverse or land boundary survey lines will be made by
using a properly adjusted transit type instrument which
allows a direct reading to a minimum accuracy of 30
seconds of arc or metric equivalent. The number of angles
turned at a given station or corner will be the number
which, in the judgment of the professional, can be used to
substantiate the average true angle considering the
condition of the instrument being used and the existing field
conditions.

2. Linear measurement. Distance measurement for the
lines of traverse or lines of the land boundary survey shall
be made with metal tapes which have been checked and
are properly calibrated as to incremental distances, or with
properly calibrated electronic distance measuring
equipment  following instructions and  procedures
established by the manufacturer of such equipment. All
linear measurements shall be reduced to the horizontal
plane and other necessary corrections performed before
using for computing purposes.

3. Field traverse and land boundary closure and accuracy
standards.

a. The maximum permissible error of closure for a field
traverse in connection with a land boundary survey
located in a rural area shall be one part in 10,000
(1/10,000). The attendant angular closure shall be that
which will sustain the one part in 10,000 (1/10,000)
maximum error of closure. The maximum permissible
error of closure for a traverse in connection with a land
boundary survey located in an urban area shall be one
part in 20,000 (1/20,000). The attendant angular closure
shall be that which will sustain the one part in 20,000
(1/20,000) maximum error of closure.

b. The maximum permissible positional uncertainty based
on the 95% confidence level of any independent
boundary corner or independent point located on a
boundary that has been established by utilizing global
positioning systems will not exceed the positional
tolerance of 0.26 feet (or 80 mm + 200 ppm) for rural
surveys and 0.07 feet (or 20 mm + 50 ppm) for urban
surveys.

4. Monumentation. As a requisite for completion of the work
product, each land boundary survey of a tract or parcel of
land shall be monumented with objects made of permanent
material at all corners and changes of direction on the land
boundary with the exceptions of meanders, such as
meanders of streams, tidelands, lakes, swamps and
prescriptive road rights-of-way; and each such monument,
other than a natural monument, shall, when feasible, be
identified by a temporary witness stake (which may be
wooden). Where it is not feasible to set actual corners,
appropriate reference monuments shall be set, preferably
on line, and the location of each shall be shown on the plat
or map of the land boundary.

All boundaries, both exterior and interior, of the original
survey for any division or partition of land shall be
monumented in accordance with the provisions of this

subdivision, when such monumentation is not regulated by
the provisions of a local subdivision ordinance.

- D. Office procedures.

1. Computations. The computation of field work data shall
be accomplished by using the mathematical routines that
produce closures and mathematical results that can be
compared with descriptions and data of record. Such
computations shall be used to determine the final land
boundary of the land involved.

2. Plats and maps. The following information shall be
shown on all plats or maps, or both, used to depict the
results of the land boundary survey:

a. The title of the land boundary plat identifying the land
surveyed and showing the district and county or city in
which the land is located and scale of drawing.

b. The name of owner of record and deed book
referenced where the acquisition was recorded.

c. Names of all adjoining owners of record with deed
book references, or subdivision lot designations.

d. Names of highways and roads with route number, and
widths of right-of-way, or distance to the center of the
physical pavement and pavement width, name of
railroads, streams adjoining or running through the land,
and other prominent or well-known objects or areas
which are informative as to the location of the land
boundary survey including but not limited to a distance to
the nearest road intersection, or prominent or well-known
object. In cases of remote areas, a scaled position with
the latitude and longitude must be provided.

e. Bearings of all property lines and meanders to nearest
10 seconds of arc, or metric equivalent.

f. Adequate curve data to accomplish mathematical
closures.

£ g. Distances of all property lines and meanders to the
nearest one hundredth (.01) of a foot or metric
equivalent.

g- h. Area to the nearest hundredth (.01) of an acre or
metric equivalent for rural located surveys.

h- i. Area to the nearest square foot or thousandth
(0.001) of an acre or metric equivalent for urban located
surveys.

& j. North arrow and source of meridian used for the
survey.

k. On interior surveys, a reference bearing and distance
to a property corner of an adjoining owner or other
prominent object including, but not limited to, intersecting
streets or roads.

&k |. Tax map designation of parcel number if available.

£ m. Description of each monument found and each
monument set by the professional.

- n. A statement that the land boundary survey shown is
based on a current field survey. The application of the
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land surveyor's seal, signature and date shall constitute
compliance with all the current standards of a land
boundary survey as of the date of the application of
signature unless otherwise clearly stated in the title of the
plat that the plat is to be construed otherwise.

A- 0. If the land boundaries shown on the plat are the
result of a compilation from deed or plats, or both, or
based on a survey by others, that fact will be clearly
stated and the title of the plat shall clearly depict that the
plat does not represent a current land boundary survey.

- p. Name and address of the land surveyor or the
registered business.

3. Metes and bounds description. The professional shall
prepare a metes and bounds description in narrative form,
if requested by the client or their agent, for completion of
any newly performed land boundary survey. The
description shall reflect all metes and bounds, the area of
the property described, all pertinent monumentation, names
of record owners or other appropriate identification of all
adjoiners, and any other data or information deemed as
warranted to properly describe the property. Customarily,
the metes and bounds shall be recited in a clockwise
direction around the property. For subdivisions, the
professional shall prepare a metes and bounds description
in narrative form for only the exterior boundaries of the
property.

No metes and bounds description shall be required for the
verification or resetting of the corners of a lot or other
parcel of land in accordance with a previously performed
land boundary survey, such as a lot in a subdivision where
it is unnecessary to revise the record boundaries of the lot.

18 VAC 10-20-380. Minimum standards and procedures
for surveys determining the Ilocation of physical
improvements; field procedures; office procedures.

A. The following minimum standards and procedures are to
be used for surveys determining the location of physical
improvements on any parcel of land or lot containing less than
two acres or metric equivalent (sometimes also known as
"building location survey," "house location surveys," "physical
surveys,” etc.) in the Commonwealth of Virginia. The
application of the professional's seal, signature and date as
required by these regulations shall be evidence that the
survey determining the location of physical improvements is
correct to the best of the professional's knowledge and belief,
and complies with the minimum standards and procedures set
forth in this section.

B. The professional shall determine the position of the lot or
parcel of land in accordance with the intent of the original
survey and shall set or verify permanent monumentation at
each corner of the property, consistent with the
monumentation provisions of subdivision B C 4 of 18 VAC
10-20-370; all such monumentation other than natural
monumentation, shall, when feasible, be identified by
temporary witness markers (which may be wooden).

When the professional finds discrepancies of sufficient
magnitude to warrant, in his opinion, the performance of a
land boundary survey (pursuant to the provisions of 18 VAC

10-20-370), he shall so inform the client or the client's agent
that such land boundary survey is deemed warranted as a
requisite to completion of the physical improvements survey.

The location of the following shall be determined in the field:

1. Fences in the near proximity to the land boundary lines
and other fences which may reflect lines of occupancy or
possession.

2. Other physical improvements on the property and all
man-made or installed structures, including buildings,
stoops, porches, chimneys, visible evidence of
underground features (such as manholes, catch basins,
telephone pedestals, power transformers, etc.), power lines
and poles, and telephone lines and poles.

3. Cemeteries, if known or disclosed in the process of
performing the survey; roads or travelways crossing the
property which serve other properties; and streams, creeks,
and other defined drainage ways.

4. Other visible evidence of physical encroachment on the
property.

C. The plat reflecting the work product shall be drawn to scale
and shall show the following, unless requested otherwise by
the client and so noted on the plat:

1. The bearings and distances for the boundaries and the
area of the lot or parcel of land shall be shown in
accordance with record data, unless a current, new land
boundary survey has been performed in conjunction with
the physical improvements survey. If needed to produce a
closed polygon, the meander lines necessary to verify
locations of streams, tidelands, lakes and swamps shall be
shown. All bearings shall be shown in a clockwise direction,
unless otherwise indicated.

2. North arrow, in accordance with record data.

3. Fences in the near proximity to the land boundary lines
and other fences which may reflect lines of occupancy or
possession.

4. Improvements and other pertinent features on the
property as located in the field pursuant to subsection B of
this section.

5. Physical encroachment, including fences, across a
property line shall be identified and dimensioned with
respect to the property line.

6. On parcels where compliance with restriction is in
question, provide the closest dimension (to the nearest 0.1
foot) or metric equivalent from the front property line, side
property line, and if pertinent, rear property line to the
principal walls of each building. Also, all principal building
dimensions (to the nearest 0.1 foot) or metric equivalent.

7. Building street address numbers, as displayed on the
premises, or so noted if no numbers are displayed.

8. Stoops, decks, porches, chimneys, balconies, floor
projections, and other similar type features.

9. Street name(s), as posted or currently identified, and as
per record data, if different from posted name.
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10. Distance to nearest intersection, based upon record
data. If not available from record data, distance to nearest
intersection may be determined from best available data,
and so qualified.

11. Building restriction line(s) per restrictive covenants, if
shown on the record subdivision plat.

12. The caption or title of the plat shall include the type of
survey performed; lot number, block number, section
number, and name of subdivision, as appropriate, or if not
in a subdivision, the name(s) of the record owner; town or
county, or city; date of survey; and scale of drawing.

13. Adjoining property identification.

14. Easements and other encumbrances set forth on the
record subdivision plat, and those otherwise known to the
professional.

15. A statement as to whether or not a current title report
has been furnished to the professional.

16. Professional's seal, signature and date.

17. Name and address of the land surveyor or registered
business.

D. Notwithstanding the monumentation provisions of
subsection B of this section or any other provision of these
regulations, a professional, in performing a physical
improvements survey, shall not be required to set corner
monumentation on any property when corner monumentation
is otherwise required to be set pursuant to the provisions of a
local subdivision ordinance as mandated by 8§215.1-465
§ 15.2-2240 of the Code of Virginia, or by subdivision A 7 of
§15.1-466 § 15.2-2241 of the Code of Virginia, or where the
placing of such monumentation is covered by a surety bond,
cash escrow, set-aside letter, letter of credit, or other
performance guaranty. When monumentation is not required,
the surveyor shall clearly note on the plat "no corner markers
set" and the reason to include name of guarantors.

E. Notwithstanding anything in this chapter, this chapter shall
be construed as to comply in all respects with § 54.1-407 of
the Code of Virginia.

F. In no event may this chapter be interpreted or construed to
require the professional to perform work of a lesser quality or

quantity than that deemed-by-theprofessional-te-be which is

prudent or warranted under the existing field conditions and
circumstances.

18 VAC 10-20-400. Fee schedule.

All fees are nonrefundable and shall not be prorated.

Application $75
Renewal $75
Out of state proctor $50
Dishonored checks $25

The examination fee shall consist of the administration
expenses of the department resulting from the board's
examination procedures and contract charges. Exam service
contracts shall be established through competitive negotiation
in compliance with the Virginia Public Procurement Act
(8 11-35 et seq. of the Code of Virginia). The current
examination shall not exceed a cost of $630 for the entire

i i i CLARB Examination
{EARE) or $160 per division.

18 VAC 10-20-410. Gharacter (Repealed.)
Applicants-must-be-of good-meral-character:
18 VAC 10-20-420. Requirements for certification.

The education or experience, or both, and examination
requirements for certification as a landscape architect are as
follows:

1. An applicant who has graduated from an accredited
landscape architecture curriculum approved by the
Landscape Architectural Accreditation Board shall be
admitted to a CLARB prepared examination or equivalent
approved by the board. Upon passing such examination, the
applicant shall be certified as a landscape architect, if
otherwise qualified:; or

2. An applicant who has obtained eight years of combined
education and experience, evaluated in accordance with
the Landscape Architect Equivalency Table H, shall be
admitted to a CLARB prepared examination or equivalent
approved by the board. Upon passing such examination,
the applicant shall be certified as a landscape architect, if
otherwise qualified.

18 VAC 10-20-430. Experience standard.

Prefessional Qualifying landscape architectural training and
experience shall be progressive in complexity and based on a
knowledge of natural, physical and mathematical sciences,
and the principles and methodology of landscape
architecture.
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18 VAC 10-20-440. Examination.

A. All applicants for original certification in Virginia are
required to pass the Landscape-ArchitectRegistration CLARB
prepared examination (LARE} or equivalent after meeting the
education and experience requirements as provided in these
regulations.

B. The Virginia board is a member of the Council of
Landscape Architectural Registration Boards (CLARB) and as
such is authorized to administer the CLARB examinations.

C. The Landscape-ArchitectRegistration CLARB examination

{ARE) will be offered at least once per year at a time
designated by the board.

D. Grading of the examination shall be in accordance with the
national grading procedures established by CLARB. The
board shall adopt the scoring procedures recommended by
CLARB.

E. Unless otherwise stated, applicants approved to sit for an
examination shall register and submit the required
examination fee to be received in the board office nrelater

than—75—days—before—the—next—administration—of —the
examination at a time designated by the board. Applicants not
properly registered shall not be allowed into the examination
site.

G- F. Examinees will be advised only of their passing or failing
score and the CLARB minimum passing or failing score. Only
the board and its staff shall have access to examination
papers, scores and answer sheets.

H- G. Upon written request to the board within 30 days of
receiving examination results, examinees will be permitted to
view individually their own performance problems for failed
sections only. Examination appeals are permitted in
accordance with the CLARB score verification process.

+ H. Should an applicant not pass an examination within three
years after being approved, the applicant must reapply and
meet all current entry requirements.

18 VAC 10-20-450. Certification by comity.

A person holding a current license to engage in the practice of
landscape architecture, issued to the applicant by other
states, the District of Columbia, or any territory or possession
of the United States based on requirements that do not
conflict with and are at least as rigorous as these regulations
and supporting statutes of this board that were in effect at the
time of original licensure, may be licensed without further
examination. No person shall be so licensed, however, who
has not passed an examination in another jurisdiction that
was substantially equivalent to that approved by the board at
that time. If the applicant does not meet the requirements for
licensure in Virginia that were in effect at the time of original
licensure, the applicant shall be required to meet the entry
requirements current at the time the completed application for
comity is received in the board’s office or shall hold a CLARB
certificate.

LANDSCAPE ARCHITECT EQUIVALENCY TABLE H.
TABLE OF EQUIVALENTS FOR EDUCATION AND EXPERIENCE FOR-CERHHEDLANBSCARE-ARCHIFECTS.

Education Credits Experience Credits
Max. Max.
DESCRIPTIONS First 2 | Succeeding | Credit Credit Credit
Years Years Allowed | Allowed | Allowed
A-1. Credits toward a degree in landscape architecture from an 100% 100% 4 years
accredited school of landscape architecture.
A-2. Degree in landscape architecture or credits toward that degree 100% 100% 4 years
from a nonaccredited school of landscape architecture.
A-3. Degree or credits toward that degree in an allied professional 75% 100% 3 years
discipline, i.e., architecture, civil engineering, environmental science,
approved by the board.
A-4. Any other bachelor degree or credits toward that degree. 50% 75% 2 years
A-5. Diversified Quallfylng experience in landscape architecture under 100% no limit
the direct supervision of a eertified landscape architect.
A-6. Biversified Qualifying experience directly related to landscape 50% 4 years
architecture when under the direct supervision of an architect, eivit
professional engineer, or “eredentialed~—planner land surveyor.
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EXPLANATION OF REQUIREMENTS

B-1. Education Credits. Education credits shall be subject to
the following conditions:

B-1.1. Applicants with a degree specified in A-1 through A-4
will be allowed the credit shown in the Maximum Credit
Allowed column, regardless of the length of the degree
program.

2. With a passing grade, 32 semester credit hours or 48
quarter hours is considered to be one year. Fractions
greater than one-half year will be counted one-half year
and smaller fractions will not be counted.

B-2. Experience Credits. Experience credits shall be subject
to the following conditions:

B-2.1. Every applicant must earn at least two years of

experience credit under category A-5. Ar—applicant—wheo
. ; : :
experience-under-category-A-5-
18 VAC 10-20-480. Character- (Repealed.)
Applicants-mustbe-of good-moral-character:
18 VAC 10-20-490. Requirements for certification.

The education, experience and examination requirements for
certification as an interior designer are as follows:

1. The applicant shall hold a four-year degree from an
institution accredited by the Foundation for Interior Design
Education Research (FIDER) or an equivalent accrediting
organization approved by the board, have two years of
monitored experience, and have passed the examination
for certification as an interior designer.

2. Monitored experience gained under the supervision of a
professional engineer shall be disceunted—at reduced by
50% with a maximum credit of six months.

18 VAC 10-20-505. Certification by comity.

The board-in-lieu-efallexaminations; may accept satisfactory
evidence of licensing or certification in another state or
country or the District of Columbia where the qualifications
required are equal, in the opinion of the board, to those
required by the provisions of this chapter as of the date of
application, and in which the applicant is the holder of a
license or certificate in good standing. Upon receipt of such
satisfactory evidence and provided all other requirements of
this chapter are complied with, a certificate shall be issued to

such the applicant (§-54-1-415-of the Code-of Virginia).
18 VAC 10-20-530. Application requirements.

A. All applicants shall have been incorporated in the
Commonwealth of Virginia or, if a foreign professional
corporation, shall have obtained a certificate of authority to do
business in Virginia from the State Corporation Commission
in accordance with § 13.1-544.2 of the Code of Virginia. The
corporation shall be in good standing with the State Corporation
Commission at the time of application to the board office and at
all times when the registration is in effect.

B. Each application shall include certified true copies of the
articles of incorporation, bylaws and charter, and, if a foreign
professional corporation, the certificate of authority issued by
the State Corporation Commission.

C. Articles of incorporation and bylaws.
statements are required:

The following

1. The articles of incorporation or bylaws shall specifically
state that cumulative voting is prohibited.

2. The bylaws shall state that at least 2/3 of the capital
stock must be held by persons duly licensed to render the
services of an architect, professional engineer or land
surveyor, or duly certified to render the services of a
landscape architect or certified interior designer. For those
corporations using the title of certified interior designers
and providing the services of architects, professional
engineers or land surveyors, or any combination thereof,
the capital stock of the corporation shall be held by
individuals in accordance with § 13.1-549 of the Code of
Virginia. The remainder of the stock may be issued only to
and held by individuals who are employees of the
corporation.

3. The bylaws shall state that nonlicensed or noncertified
individuals will not have a voice or standing in any matter
affecting the practice of the corporation requiring
professional expertise or considered professional practice,
or both.

D. Board of directors. A corporation may elect to its board of
directors not more than 1/3 of its members who are
employees of the corporation and are not authorized to render
professional services.

At least 2/3 of the board of directors shall be licensed to
render the services of architecture an architect, professional
engineering engineer or land surveying surveyor, or be duly
certified to render the services of a landscape architecture
architect or certified interior designer, or any combination
thereof.

At least one director currently licensed or certified in each
profession offered or practiced shall devote substantially full
time to the business of the corporation to provide effective
supervision and control of the final professional product.

E. Joint ownership of stock. Any type of joint ownership of the
stock of the corporation is prohibited. Ownership of stock by
nonlicensed or noncertified employees shall not entitle those
employees to vote in any matter affecting the practice of the
professions herein regulated.

F. The name of the business and any assumed, fictitious,
trading as, or doing business as names of the firm shall be
disclosed on the application.

G. Branch offices. If professional services are offered or
rendered in a branch office, a separate branch office
designation form shall be completed for each branch office
located in Virginia. Persons in responsible charge shall be
designated in accordance with this chapter. At least one
currently licensed or certified individual in each profession
offered or practiced at each branch office shall devote
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substantially full time to the business of the corporation at each
branch office to provide effective supervision and control of the
final professional product.

18 VAC 10-20-540. Certificates of authority.

Certificates of authority shall be issued by the board. The
certificate of authority will permit a corporation to practice only
the professions shown on its certificate of authority,
architecture, professional engineering, land surveying,
certified landscape architecture, certified interior design, or any
combination thereof.

18 VAC 10-20-550. Foreign corporations.

In addition to these regulations, the bylaws shall state that the
corporation's activities in Virginia shall be limited to rendering
the services of architecture architects, professional
engineering engineers, land surveying—and surveyors,
landscape architecture architects and certified interior
designers, or any combination thereof.

The corporation shall provide the name and address of each
stockholder of the corporation who will be providing the
professional service(s) in Virginia and whether such
stockholder is licensed or certified to perform the professional
service(s) in Virginia.

18 VAC 10-20-560. Amendments and changes.

A. Amendments to charter, articles of incorporation or bylaws.
A corporation holding a certificate of authority to practice in
one or in any combination of the professions covered in these
regulations shall file with the board, within 30 days of its
adoption, a certified true copy of any amendment to the
articles of incorporation, bylaws or charter.

B. Change in directors or shareholders. In the event there is a
change in corporate directors or shareholders, whether the
change is temporary or permanent and whether it may be
caused by death, resignation or otherwise, the certificate of
authority shall be limited to that professional practice
permitted by those pertinent licenses or certificates held by
the remaining directors and shareholders of the corporation
unless an employee of the firm holds the appropriate license
or certificate and is competent to render such professional
services. In the event that such change results in
noncompliance with the requirements of this chapter and
applicable statutes relating to ownership of capital stock or
composition of the board of directors, the certificate of authority
shall be suspended until such time as the corporation comes
into compliance with this chapter. The corporation shall notify
the board within 30 days of any such change.

C. Change of name, address and place of business. Any
change of name (including assumed names), address, place
of business in Virginia, or person(s) in responsible charge of
the profession(s) practiced or offered at each place of
business shall be reported to the board by the registered entity
within 30 days of such an occurrence. In addition, any licensed
or certified employee responsible for such practice shall notify
the board in writing of any changes of his employment status
within 10 days of such change.

18 VAC 10-20-570. Definitions.

The following words and terms when used in this part shall
have the following meanings, unless the context clearly
indicates otherwise:

"Manager" is a person or persons designated by the members
of a limited liability company to manage the limited liability
company as provided in the articles of organization or an
operating agreement, and who is duly licensed or otherwise
Iegally authorized to render one or more of the profeSS|onaI
services of architecture architects, professional engireering
engineers, land surveyiRg—oFr  Surveyors, Iandscape
architecture architects or certified interior designers in the
Commonwealth of Virginia.

"Member" means an individual or professional business entity
that owns an interest in a limited liability company.

"Professional limited liability company” means a limited
liability company organized in accordance with Chapter 13
(8 13.1-1100 et seq.) of Title 13.1 of the Code of Virginia for
the sole and specific purpose of rendering one or more of the
professmnal services of architecture architects, professional

engineering engineers, land surveying—er  surveyors,
landscape architeeture architects or certified interior designers.

18 VAC 10-20-590. Application requirements.

A. All applicants shall have obtained a certificate of
organization in the Commonwealth of Virginia or, if a foreign
professional limited liability company, shall have obtained a
certificate of registration to do business in Virginia from the
State Corporation Commission, in accordance with
§ 13.1-1105 of the Code of Virginia. The company shall be in
good standing with the State Corporation Commission at the
time of application to the board office and at all times when the
registration is in effect.

B. Each application shall include a certified true copy of the
certificate of organization or, if a foreign professional limited
liability company, a certificate of registration issued by the
State Corporation Commission.

C. Each application shall be accompanied by a written
affirmative affidavit that attests to the following inclusions to
the articles of organization or operating agreement.

1. The articles of organization or operating agreement shall
state the specific purpose of the professional limited liability
company.

2. The articles of organization or operating agreement shall
attest that membership is composed of one or more
individuals or professional business entities, and at least
2/3 of the membership interests are held by individuals or
professional business entities which are duly licensed,
certified or registered to render professional services within
the Commonwealth of Virginia. For those professional
limited liability companies using the title of certified interior
designers and providing the services of architects,
professional engineers or land surveyors, or any
combination thereof, the membership interests of the
professional limited liability company shall be held by
individuals in accordance with § 13.1-1111 of the Code of
Virginia. The remaining membership interest may be held
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only by employees of the company whether or not they are
licensed, certified or otherwise legally authorized to render
professional services.

3. The articles of organization or operating agreement shall
attest that all members, managers, employees and agents
who render professional services of architecture architects,
professional engireering engineers, land surveying—or
surveyors, landscape architecture architects, or certified
interior designers are duly licensed or certified to provide
those services.

4. The person executing the deecument affidavit shall sign it
and state beneath his signature his name and the capacity
in which he signs. If the person signing the affidavit is not a
manager of the limited liability company, the affidavit shall
also state that the individual has been authorized by the
members of the limited liability company to execute the
affidavit for the benefit of the company.

D. Unless the articles of organization or an operating
agreement provides for management of a professional limited
liability company by a manager or managers, management of
a Iimited Ilablllty company shall be vested in its members—ail

pursuant to § 13.1-1118 of
the Code of Virginia.

If the articles of organization or an operating agreement
provides for management of the professional limited liability
company by a manager or managers, the manager or
managers must be an individual or professional business
entity duly licensed or otherwise legally authorized to render
the same professional services within the Commonwealth for
which the company was formed.

E. The name of the business and any assumed, fictitious,
trading as, or doing business as names of the firm shall be
disclosed on the application.

F. If professional services are offered or rendered in a branch
office, a separate branch office designation form shall be
completed for each branch office located in Virginia. Persons
in responsible charge shall be designated in accordance with
this chapter. At least one currently licensed or certified
individual in each profession offered or practiced at each branch
office shall devote substantially full time to the business of the
professional limited liability company at each branch office to
provide effective supervision and control of the final professional
product.

18 VAC 10-20-600. Certificates of authority.

A certificate of authority shall be issued by the board. The
certificate of authority will permit a professional limited liability
company to practice only the professions shown on its
certificate of authority, architecture, prefessienal engineering,
land surveying, certified landscape architecture, certified
interior design, or any combination thereof.

18 VAC 10-20-610. Foreign professional limited liability
companies.

- The
articles of organization or operating agreement shall state that

the professional limited liability company's activities in Virginia
shall be limited to rendering the professional services of
architecture architects, professional engineering engineers,
land surveying—and surveyors, landscape architecture
architects, and certified interior designers, or any combination
thereof.

The professional limited liability company shall provide the
name and address of each manager or member who will be
providing the professional service(s) in Virginia and whether
such manager or member is licensed or certified to perform
the professional service(s) in Virginia.

18 VAC 10-20-620. Amendments to articles of
organization, operating agreements or certificate of
organization; change in managers or members; change
in name, address and place of business.

A. A professional limited liability company holding a certificate
of authority to practice in one or in any combination of the
professions covered in these regulations shall file with the
board, within 30 days of its adoption, a certified true copy of
any amendment to the articles of organization, operating
agreement or certificate of organization.

B. In the event there is a change of professional limited
liability company managers or members, whether the change
is temporary or permanent and whether it may be caused by
death, resignation or otherwise, the certificate of authority
shall be automatically modified to be limited to that
professional practice permitted by those pertinent licenses or
certificates held by the remaining managers or members of
the professional limited liability company unless an employee
of the professional limited liability company holds the
appropriate license or certificate and is competent to render
such professional services. Unless otherwise provided, in the
event that such change results in noncompliance with these
regulations the requirements of this chapter and applicable
statutes relating to ownership of the membership interests, the
certificate of authority shall be automatically suspended until
such time as the professional limited liability company comes
into compliance with these regulations. The professional
limited liability company shall notify the board within 30 days
of any such change.

No member of the professional limited liability company may
transfer or sell its membership interest in the company,
except to the company, or unless at least 2/3 of the remaining
membership interest is held by individuals or professional
business entities duly licensed or otherwise authorized to
render the professional services of the company.

C. Any change of name (including assumed names), address,
place of business in Virginia, registered agent or person(s) in
responsible charge of the profession(s) practiced or offered
shall be reported by the registered entity to the board within
30 days of such an occurrence. In addition, any licensed or
certified employee responsible for such practice shall notify the
board in writing of any changes of his employment status within
10 days of such change.
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18 VAC 10-20-640. Application requirements.

A. In accordance with 8 54.1-411 of the Code of Virginia,
applicants shall register with the board on a form approved by
the board.

B. If a partnership, a copy of the partnership agreement shall
be included with the application. The partnership agreement
shall state that all professional services of the partnership shall
be under the direction and control of a licensed or certified
professional.

C. If a corporation, the application shall include certified true
copies of the articles of incorporation, bylaws and charter, and
if a foreign corporation, a certificate of authority issued by the
State Corporation Commission.

D. If a limited liability company, the application shall include a
certified true copy of the certificate of organization issued by
the State Corporation Commission, and, if a foreign limited
liability company, a certified true copy of the certificate of
authority issued by the State Corporation Commission.

E. If professional services are offered or rendered in a branch
office, a separate branch office designation form shall be
completed for each branch office located in Virginia. Persons
in responsible charge shall be designated in accordance with
this chapter.

F. The name of the business and any assumed, fictitious,
trading as, or doing business as names of the firm shall be
disclosed on the application.

18 VAC 10-20-650. Registration certification.

The application shall contain an affidavit by an authorized
official in the corporation, partnership, sole proprietorship,
limited liability company, or other entlty unit that the practlce
of architecture, proefessional engineering, land surveying e,
certified landscape architecture or certified interior design to
be done by that entity shall be under the direct control and
personal supervision of the licensed or certified full-time
employees or licensed or certified full-time principals identified
in the application as responsible for the practice. In addition,
the licensed or certified employees or principals responsible
for the practice shall sign their names indicating that they are
full-time employees or principals and in responsible charge,
and that they understand and shall comply with all statutes
and regulations of the board.

18 VAC 10-20-660. Change of status.

Any changes of status, including but not limited to change in
entity, name (including assumed names), address, place of
business or persons in responsible charge of the professions
practiced or offered at each place of business, shall be
reported to the board by the registered entity within 30 days of
such an occurrence. In addition, any licensed or certified
employee responsible for such practice shall notify the board in
writing of any changes of his employment status within 10 days
of such change.

In the event there is a change in the licensed or certified
employees in responsible charge, whether the change is
temporary or permanent and whether it may be caused by
death, resignation or otherwise, the registration shall be

automatically modified to be limited to that professional
practice permitted by the remaining licensed or certified
employees, or shall be automatically suspended until such
time as the entity comes into compliance with these
regulations.

18 VAC 10-20-680. Reinstatement.

A. If the license, certificate or registration has expired for six
months or more, but less than five years, the regulant shall be
required to submit a new application, which shall be evaluated
by the board to determine if the applicant meets the renewal
requirements. In addition, a reinstatement fee equal to the
regular renewal fee plus $100 shall be required.

B. If the license, certificate or registration has expired for five
years or more, the regulant will be required to submit a new
application—meet-current-entryrequirements; and submit a
reinstatement fee equal to the regular renewal fee plus $250.
In addition, the board may require the an individual applicant
to submit to an examination.

C. Board discretion to deny reinstatement. The board may
deny reinstatement of a license, certificate or registration for
the same reasons as it may refuse initial licensure,
certification or registration or discipline a regulant.

D. The date the renewal application and fee are received in
the office of the board shall determine whether a license,
certificate or registration shall be renewed without late
renewal or reinstatement, or shall be subject to reinstatement
application procedures.

E. A license, certificate or registration that is reinstated shall
be regarded as having been continuously licensed, certified or
registered without interruption. Therefore, the license,
certificate or registration holder who is not already subject to
the licensure for life provisions of § 54.1-405 of the Code of
Virginia shall remain under the disciplinary authority of the
board during the entire period and shall be accountable for his
activities during the period. A license, certificate or registration
that is not reinstated and is not subject to the licensure for life
provisions of § 54.1-405 of the Code of Virginia shall be
regarded as unlicensed, uncertified or unregistered from the
expiration date forward. Nothing in this chapter shall divest
the board of its authority to discipline a license, certificate or
registration holder for a violation of the law or regulation
during the period of time for which the regulant was licensed,
certified or registered.

18 VAC 10-20-720. Solicitation of work or employment.

In the course of soliciting work or employment:

1. The professional regulant shall not bribe.

2. The professional regulant shall not falsify or permit
misrepresentation of the prefessienals regulant's work or

an associate's academic or professional qualifications, nor
shall the prefessienal regulant misrepresent the degree of
responsibility for prior assignments. Materials used in the
solicitation of employment shall not misrepresent facts
concerning employers, employees, associates, joint
ventures or past accomplishments of any kind.
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18 VAC 10-20-740. Professional responsibility.

A. The professional shall not knowingly associate in a
business venture with, or permit the use of the professional's
name or firm name by any person or firm where there is
reason to believe that person or firm is engaging in activity of
a fraudulent or dishonest nature or is violating statutes or any
of these regulations.

B. A professional who has direct knowledge that anether any
individual, including himself, or firm may be violating any of
these provisions, or the provisions of Chapters 1 through 4 of
Title 54.1 or Chapters 7 and 13 of Title 13.1 of the Code of
Virginia, shall immediately inform the secretary of the board in
writing and shall cooperate in furnishing any further
information or assistance that may be required.

C. The professional shall, upon request or demand, produce
to the board, or any of its agents, any plan, document, book,
record or copy thereof in his possession concerning a
transaction covered by this chapter, and shall cooperate in
the investigation of a complaint filed with the board against a
licensee or certificate holder.

D. A professional shall not utilize the design, drawings or work
of another professional to, including but not limited to,

complete the design, drawings or work or to replicate like
design, drawings or work without the knowledge and written
consent of the professional person or organization of

ownership-that-originated that owns the design, drawings or

E. A professional who has received permission to modify or
otherwise utilize the desigh designs, drawings or work of
another professional pursuant to subsection D of this section
may seal that work only after a thorough review of the design,
drawings or work to the extent that full responsibility shall be
assumed for all design, drawings or work.

F. The information contained in recorded plats or surveys may
be utilized by another professional without permission. If
modifications are made to the plats or surveys, the
professional must conduct a thorough review and verification
of the work to the extent that full responsibility may shall be
assumed for any changes or modifications to the plats or
surveys.

18 VAC 10-20-750. Good standing in other jurisdictions.

A professioenal regulant licensed er, certified, or reglstered to
practlce architecture, professional englneerlng, land
surveying, landscape architecture or interior design in other
jurisdictions shall be in good standing in every jurisdiction
where licensed ex, certified, or registered, and shall not have
had a license er, certificate, or registration suspended,
revoked or surrendered in connection with a disciplinary
action or who has been the subject of discipline in another
jurisdiction.

18 VAC 10-20-760. Use of seal.

A. The application of a professional seal shall indicate that the
professional has exercised complete direction and control
over the work to which it is affixed. Therefore, no regulant
shall affix a name, seal or certification to a plat, design,
specification or other work constituting the practice of the
professions regulated which has been prepared by an
unlicensed or uncertified person or firm unless such work was
performed under the direction and supervision of the regulant
while under the regulant's contract or while employed by the
same firm as the regulant. If a regulant is unable to seal
completed professional work, such work may be sealed by
another regulant only after thorough review and verification of
the work has been accomplished to the same extent that
would have been exercised if the work had been done under
the complete direction and control of the regulant affixing the
professional seal.

B. A

regulant shall apply a stamp, or a preprinted or electronic seal
to final and complete original cover sheets of plans, drawings,
plats, technical reports and specifications and to each original
sheet of plans, drawings or plats, prepared by the regulant or
someone under his direct control and personal supervision.

1. All seal imprints on the cover or first sheet of final
documents shall bear an original signature and date. "Final
Documents" are completed documents or copies submitted
on a client's behalf for approval by authorities or
recordation. In such cases, the cover sheet of the
documents or copies shall contain a list of drawings
included in the set on which a seal, original signature and
date will shall be affixed for all regulated disciplines. Every
page of the submission, other than the cover, may be
reproduced from originals which contain the seal, original
signature and date by each discipline responsible for the

work. A-seak-eriginal-signature-and-date-is-only-required-on
the-coversheet:

a. An electronic seal, signature and date is permitted to
be used in lieu of an original seal, signature and date
when the following criteria, and all other requirements of
this section, are met:

(2) It is a unique identification of the professional;
(2) It is verifiable;
(3) It is under the professional’s direct and sole control;

(4) It is linked to the document file in such a manner
that changes are readily determined and visually
displayed if any data contained in the document file
was changed subsequent to the electronic seal,
signature and date having been affixed to the
document; and

(5) Changes to the document after affixing the
electronic seal, signature and date shall cause the
electronic seal, signature and date to be removed or
altered in such a way as to invalidate the electronic
seal, signature and date.

b. In addition, once the electronic seal, signature and
date is applied to the document, the document shall be in
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a view-only format if the document is to be electronically
transmitted.

2. Incomplete plans, documents and sketches, whether
advance or preliminary copies, shall be so identified on the
plan, document or sketch and need not be sealed e¥, signed
or dated.

3. All plans, drawings or plats prepared by the regulant
shall bear the regulant's name or firm name, address and
project name.

4. The seal of each regulant responsible for each
profession shall be used and shall be on the—eriginals;
including—the—document—cover—sheet; each document that

was prepared under the regulant's direction and for which

that professional is responsible—neluding-exempted—work;
forwhich-licensure-ercertification-is-notreguired—prepared

. If one of the exemptions found
in §54.1-402 of the Code of Virginia is applicable, a
professional licensed or certified by this board shall
nevertheless apply his seal to the exempt work.

5. Application of the seal and signature indicates
acceptance of responsibility for work shown thereon.

6. The seal shall conform in detail and size to the design
illustrated below and shall be two inches in diameter. The
designs below may not be shown to scale:

No.000-B*

Y ot
VD spgrvet

*The number referred to is the last six-digit number as shown
on the license or certificate. The number is permanent.
Leading zeros contained in the six-digit number may be omitted
from the seal.

18 VAC 10-20-780. Professional required at each place of
business.

A. Corporations, partnerships, firms, sole proprietorships,
other legal entities and the professional in responsible charge
maintaining a place of business in the Commonwealth of
Virginia for the purpose of offering to provide architectural,
engineering, land surveying, e+ certified landscape
architectural, or certified interior design services practiced at
more than one location shall have an authorized full-time
Virginia licensed architect, professional engineer, land
surveyor, er—certified landscape architect, or certified interior
designer in responsible charge of the respective profession
being offered in each place of business.
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B. Corporations, partnerships, firms, sole proprietorships,
other legal entities and the professional in responsible charge
maintaining any place of business in the Commonwealth of
Virginia for the purpose of practicing architecture,
engineering, land surveying, e+ certified landscape
architecture, or certified interior design at that location, shall
have in responsible charge at each place of business a
full-time Virginia licensed architect, professional engineer,
land surveyor, er—certified landscape architect, or certified
interior designer in residence exercising supervision and
control of work in each profession being practiced.

NOTICE: The forms used in administering 18 VAC 10-20-10
et seq., Board for Architects, Professional Engineers, Land
Surveyors, Certified Interior Designers and Landscape
Architects Rules and Regulations are not being published due
to the large number; however, the name of each form is listed
below. The forms are available for public inspection at the
Board for Architects, Professional Engineers, Land Surveyors,
Certified Interior Designers and Landscape Architects, 3600
W. Broad Street, Richmond, Virginia, or at the office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS
Architect Information Sheet, 0401INFO (5/9/00).

Architect License Application, BROR-Ferm-A-1-{rev—10/1/99)}
0401LIC (5/9/00).
Architect Verification of Registration Architect Examination

and Licensure Form, BPROR Ferm—A-2{rev—10/1/99)
0401ELVF (11/13/00).

Architect Experience Verification Form, BRORFerm-A-3-{rev-
16/4/99) 0401 EXP (8/8/00).

Architect Client Experience Verification Form, BRORFerm
A-4-{eff-10/1/99) 0401CEXP (5/9/00).

Architect Degree Verification ef-Degree Form, DPOR Form
A-5 (eff. 10/1/99) 0401DEG (5/9/00).

Architect Reference Form, BROR—Ferm—A-6—{rev—10/1/99)
0401REF (5/9/00).

Professional
(3/29/01).

Professional Engineer License Application, 0402LIC (rev.
10/4/99 3/29/01).

Professional Engineer

and—Engineer-in-Training
Form, 04REF{rev-10/1/99) 0402REF (3/29/01).

Professional Engineer License Reinstatement Application,
0402REI (3/30/01).

Professional Engineer and Engineer-in-Training Degree

Verification Form, 84BDEG{rev-—106/1/99} 04EDEG (3/29/01).

Professional Engineer and Engineer-in-Training Experience

Verification Form, 84EXP-{rev-—10/1/99) 04EEXP (3/29/01).

8/1/99).

Engineer Information Sheet, 0402INFO

Reference

Engineer Verification of Examination and Licensure Form,

0402ELVF{rev-—10/4/99) 04EELVF (3/29/01).
Engineer-in-Training Information Sheet, 0420INFO (3/29/01).

Engineer-in-Training Designation Application, 0420DES (rev.
10/4/99 3/29/01).

Engineer-in-Training Reference Form, 0420REF (3/29/01).

Engineer Examination Scheduling Form, 9906\A-ErgAppPR65
{rev—1999) 04EXAM (11/1/00).

Land Surveyor Information Sheet, 0403INFO (1/1/01).

Applicationfor Land Surveyor A License Application, BROR
LSA-Form-1-{eff—10/1/99) 0403LIC (1/1/01).

Land Surveyor B Information Sheet, 0404INFO (1/1/01).

Application—foer—Licensing—as—a Land Surveyor B License

Application, BROR—Ferm—LSB-2{eff—12/15/93} 0404LIC
(1/2/01).

Land Surveyor and Land Surveyor-in-Training Degree
Verification Form, 04LSDEG (1/1/01).

Verification—of Out-of-State—Licensure—Registration—and/or
Examination Land Surveyor Verification of Examination and

Licensure Form, BROR-LSA-Ferm-2{eff2/21/95) 04LSELVF
(1/2/01).

Report—ofProfessional-Experience{(RPE) Land Surveyor &

Land Surveyor-in-Training Experience Verification Form,

DPOR LSA Form-3-{(eff.2/21/95) 04LSEXP (1/1/01).
Repeﬁ—ef—Prefes&enal—%epenenee—Genﬂnuaﬂen%heet Land

Surveyor & Land Surveyor-in-Training  Supplemental
Experience Verification Form,
2/21/95) 04SLSEXP (1/1/01).

Land Surveyor-in-Training
(1/1/01).

Application—for Land Surveyor-In-Training Designation

Application, BROR—LSIn-Fraining—Form—1—{effi—10/1/99)
0430DES (1/1/01).

Surveyor Examination Scheduling Form, LSEXAM (6/1/00).
Landscape Architect Information Sheet, 0406INFO (9/18/00).

Landscape Architect License Certificate Application, BROR
FormLA-1 {rev-—106/4/99) 0406CERT (7/1/00).

Verification of Registration Landscape Architect Examination

and Certification Form, BROR—Ferm—LA-2{rev—10/1/99)
0406ELVF (7/1/00).

Information Sheet, 0430INFO

Landscape Architect Experience Verification Form for

Examination and Comity Applicants, BRORFermLA-3{rew
106/4/97} 0406EXP (7/1/00).

Landscape Architect Experience Verification Form for
Grandfather Provision Applicants, 0406 GEXP (7/1/00).
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10/1/99).
Landscape Architect Degree Verification ef-DBegree Form,
DPOR Form-LA-5-{rev-16/1/99) 0406DEG (7/1/00).

Interior Designer Information Sheet, 0412INFO (1/1/01).

Interior Design Cetrtification Certificate Application, BROR
Form1Db-1{rev-10/4/99) 0412CERT (1/1/01).

interiorDesign Verification of Registration Interior Designer

Examination and Certification Form, BROR-Ferm1D-2(rew
10/1/99) 0412ELVF (1/1/01).

Interior Designer Degree Verification ef-Degree Form, BROR
Form1D-3-{rev-—10/4/99) 0412DEG (1/1/01).

10/1/99).
Interior Besign Designer Experience Verification Form, BROR
Form1D-5-{rev-—10/4/99) 0412EXP (1/1/01).

Professional Corporation
10/4/99 6/6/00).

Business Entity Registration Application (rev. 10/1/99).
Branch Office Application (rev. 10/1/99).

Registration  Application (rev.

Professional Limited Liability Company Application Form (rev.
10/1/99).

DOCUMENTS INCORPORATED BY REFERENCE

Handbook for Interns and Architects, 4998-1999 2000-2001
Edition, National Council of Architectural Registration Boards.

VA.R. Doc. No. R00-175; Filed April 30, 2001, 2:32 p.m.

VIRGINIA BOARD FOR ASBESTOS AND LEAD

Title of Requlation: 18 VAC 15-20-10 et seq. Virginia
Asbestos Licensing Regulations (all sections affected).

Statutory Authority: § 54.1-501 of the Code of Virginia.

Public Hearing Date: July 9, 2001 - 2 p.m.
Public comments may be submitted until 5 p.m. on July 20,
2001.
(See Calendar of Events section
for additional information)

Agency Contact: David E. Dick, Assistant Director, Virginia
Board for Asbestos and Lead, 3600 W. Broad Street,
Richmond, VA 23230, telephone (804) 367-2648.

Basis: The proposed regulations are based on the EPA model
accreditation plan (MAP). The MAP establishes the minimum
requirements for licensure of asbestos professionals. The
proposed regulations are no more stringent than the MAP.
Project monitor's licensure is suggested by the MAP and is
required by Virginia statute.

To date, two federal agencies have been principally
responsible for generating regulations for asbestos control.
These two agencies are the U.S. Occupational Safety and

Health Administration (OSHA) and U.S. Environmental
Protection Agency (EPA).

Specifically covered are the OSHA Asbestos Standards (29
CFR 1910.1001, 29 CFR 1926.1101, 29 CFR 1915.1001, and
29 CFR 1910.134); the EPA Worker Protection Rule; The
National Emission Standards for Hazardous Air Pollutants
(NESHAP); the Asbestos Hazard Emergency Response Act
(AHERA); and the EPA Model Accreditation Plan (MAP).

The construction industry standard (29 CFR 1926.1101)
covers employees engaged in demolition and construction,
and certain related activities likely to involve asbestos
exposure.

The EPA Worker Protection Rule extends the OSHA
standards to state and local employees who perform asbestos
work and who are not covered by the OSHA Asbestos
Standards, or by a state OSHA plan. The Rule currently
parallels 1986 OSHA requirements and requires medical
examinations, air monitoring and reporting, protective
equipment, work practices and recordkeeping.

EPA's rules concerning the application, removal, and disposal
of asbestos-containing materials were issued under National
Emission Standards For Hazardous Air Pollutants (NESHAP).

Final AHERA regulations became effective December 14,
1987. Included in this Act were provisions directing the EPA
to establish rules and regulations addressing asbestos-
containing materials (ACM) in schools. Specifically, EPA was
directed to address the issues of: (i) identifying, (ii) evaluating,
and (iii) controlling ACM in schools.

On February 3, 1994, the EPA Asbestos Model Accreditation
Plan (MAP) was published in the Federal Register as 40 CFR
Part 763 Appendix C to Subpart E. The MAP is the driving
force behind the licensure of asbestos professionals and set
forth the guidelines for the States' asbestos programs.

The board's authority to promulgate the proposed regulations
is contained in 88 54.1-201 and 54.1-501 of the Code of
Virginia.

Section 54.1-501 of the Code of Virginia mandates that the
Board for Asbestos and Lead implement Chapter 5 of Title
54.1 of the Code of Virginia, by promulgating regulations that
include requirements to:

1. Carry out §54.1-501 of the Code of Virginia in
compliance with the Administrative Process Act to include
but not be limited to the prescription of fees, procedures,
and qualifications for the issuance and renewal and govern
conflicts of interest of asbestos licenses;

2. Approve the criteria for accredited asbestos training
programs, training managers and principle instructors;

3. Approve accredited asbestos ftraining programs,
examinations and the grading system for testing applicants
for asbestos licensure;

4. Promulgate regulations governing the licensing of and
establishing performance criteria applicable to asbestos
analytical laboratories;
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5. Promulgate regulations governing the functions and
duties of project monitors on asbestos projects, and training
requirements for project monitors.

Purpose: These amendments are essential to continuing the
implementation of federal mandates and to address a clear
and imminent threat to the health, safety and welfare of the
public. Various sources have estimated that upwards of
12,000 workers will die of asbestos-related diseases every
year. Most of these workers will become ill 10 to 40 years
after they started working with or around asbestos.

Asbestos is a naturally occurring mineral that breaks up into
microscopic fibers. The fibers accumulate in the lungs and
can lead to various diseases. After 10 to 40 years from the
date of exposure, asbestos can cause asbestosis, lung
cancer, mesothelioma, and other cancers. There is no dose
response to asbestos, so it is possible to die from
mesothelioma after being exposed to a single fiber of
asbestos.

Training is vital so that personnel in the asbestos field do not
run the risk of exposing themselves, subsequent occupants
and occupants in adjacent areas to a known carcinogen.

By requiring training and licensure of personnel in the
asbestos abatement field, the amended regulations will help
to protect the health, safety, and welfare of the public.

Substance:

18 VAC 15-20-10 has been amended to add the meanings of
acronyms used throughout the regulation document.

18 VAC 15-20-20 has been amended to add, delete or modify
the definitions of terms used throughout the regulation
document.

18 VAC 15-20-21 has been added to make clear that the
board may waive regulation requirements only when no harm
to the public will result and to explain that the burden of proof
which demonstrates continued public protection rests with the
party requesting the waiver.

18 VAC 15-20-30 has been revised for clarity and ease of
use. Much of the revision reflects the relocation of language
or requirements from other sections of the existing
regulations. The result is a section that allows one to quickly
determine the general requirements to obtain and renew
licensure.

18 VAC 15-20-40 has been amended to change the name of
the form required to document qualifying experience and to
allow a letter from an employer to be substituted for the
experience verification form.

18 VAC 15-20-50 has been amended to delete references to
the deregulated RFS disciplines and to enhance clarity.

18 VAC 15-20-60 has been amended to provide more specific
information concerning license renewal, to change the date
that individual licensees must complete refresher training and
to add a renewal requirement for accredited asbestos training
programs.

18 VAC 15-20-70 has been amended to reflect the renewal
requirement for accredited asbestos training programs, to

provide an additional refresher training option for project
monitors, and to limit to one the number of times a single
training certificate may be used to renew an individual license.
Other revisions to the language have been made for clarity.

18 VAC 15-20-80 has been amended to extend the
requirement to report name and address changes to
accredited asbestos training programs.

18 VAC 15-20-90 has been amended to move the general
requirements to qualify for a worker license to 18 VAC 15-20-
30.

18 VAC 15-20-100 requires applications be accompanied by
the appropriate fee and has been repealed in its entirety. The
language now appears in 18 VAC 15-20-50.

18 VAC 15-20-101 is a new section containing the specific
entry requirements for licensure as an asbestos supervisor in
18 VAC 15-20-30.

18 VAC 15-20-110 has been amended to specifically require
an application and fee, and to state more specifically which
occupational or professional licenses are required to qualify
for an asbestos contractor license.

18 VAC 15-20-120, 18 VAC 15-20-130 and 18 VAC 15-20-
140 have been repealed in their entirety. The standards
established in the repealed sections have been moved to
18 VAC 15-20-451, 18 VAC 15-20-452 and 18 VAC 15-20-
453.

18 VAC 15-20-150 has been amended to empower the Board
to deny the asbestos contractor license application of any firm
whose owners, officers or directors have a financial interest in
an asbestos contractor whose asbestos license has been
revoked, suspended or denied renewal.

18 VAC 15-20-160 prohibits the transfer of an asbestos
contractor license and has been repealed in its entirety. Its
substance now appears as 18 VAC 15-20-454.

18 VAC 15-20-170, 18 VAC 15-20-180, 18 VAC 15-20-190,
18 VAC 15-20-200, 18 VAC 15-20-210, 18 VAC 15-20-220,
18 VAC 15-20-230 and 18 VAC 15-20-240 have been
repealed in their entirety to implement the provisions of House
Bill 951, passed by the 1996 Session of the Virginia General
Assembly, which deregulated asbestos roofing, flooring and
siding activities.

18 VAC 15-20-250 establishes the qualifications for
inspections and has been amended to reorganize the existing
regulation provisions and to delete the references to
qualifying experience that have been revised and included in
18 VAC 15-20-251.

18 VAC 15-20-251 is a new section drawn from 18 VAC 15-
20-250 as a part of the reorganization of the sections.

18 VAC 15-20-260 describes the management plan to be
prepared by management planners, and has been repealed in
its entirety. Its substance has been made a part of 18 VAC
15-20-459 and 18 VAC 15-20-459.1.

18 VAC 15-20-270 establishes entry standards for
management planners and has been amended to reorganize
the existing regulation provisions and to delete the references
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to qualifying experience that have been revised and included
in 18 VAC 15-20-271. Obsolete and ineffective language has
been deleted and language has been added to allow one to
qualify for a license after having completed a specific number
of management plans.

18 VAC 15-20-271 is a new section drawn from 18 VAC 15-
20-270 as a part of the reorganization of the sections and
continues the substance of language deleted from 18 VAC
15-20-270.

18 VAC 15-20-280 sets the duties and functions of project
designers and has been repealed in its entirety. Its substance
now appears in 18 VAC 15-20-457.

18 VAC 15-20-290 establishes the entry standards for project
designers, has been amended to reorganize the existing
regulation provisions, and to delete the references to
qualifying experience that have been revised and included in
18 VAC 15-20-291.

18 VAC 15-20-291 is a new section drawn from 18 VAC 15-
20-290 as a part of the reorganization of the sections and
continues the substance of 18 VAC 15-20-290.

18 VAC 15-20-300 establishes the duties and functions of
project monitors, has been repealed in its entirety and moved
to 18 VAC 15-20-455 under a new regulation part created for
project monitor standards of conduct and practice.

18 VAC 15-20-310 specifies the types of abatement projects
that must have a project monitor. The section has been
repealed in its entirety. The regulation required project
monitors on specific projects but stopped short of making any
specific party responsible to assure the presence of project
monitors. As a result, the regulation is unenforceable.

18 VAC 15-20-320 exempts residential buildings from the
project monitor requirements and has been repealed in its
entirety for substantially the same reasons as cited above for
18 VAC 15-20-310.

18 VAC 15-20-330 establishes the license qualifications for
project monitors and has been revised and reorganized for
clarity. The language establishing qualifying experience in
subsection E has been rephrased and moved to subsection
B. Subsections C and D have been rephrased, deleted in their
entirety and moved to subsections A and B of 18 VAC 15-20-
332, project monitor training requirements. The substance of
the first sentence of subsection F has been moved to 18 VAC
15-20-456 D, project monitor responsibilities, and the
substance of the remainder of the subsection has been
revised and moved to 18 VAC 15-20-331, qualifying
experience.

18 VAC 15-20-331 and 18 VAC 15-20-332 are new sections
and have been addressed under 18 VAC 15-20-330 above.

18 VAC 15-20-340 establishes the general standards of
performance for asbestos analytical laboratories, has been
repealed and moved to 18 VAC 15-20-459.2 under Part XVII
establishing standards of practice and conduct for asbestos
analytical laboratories.

18 VAC 15-20-350 establishes the license application
requirements for asbestos analytical laboratories and has

been repealed in its entirety. The substance has been moved
to 18 VAC 15-20-40.

18 VAC 15-20-360 establishes the licensing qualifications for
asbestos analytical laboratories and has been rephrased for
clarity.

18 VAC 15-20-370 establishes the requirement to submit a
completed application along with a fee in order to apply for an
asbestos analytical laboratory license and is repealed in its
entirety. The substance has been moved to 18 VAC 15-20-40.

18 VAC 15-20-380 and 18 VAC 15-20-390 deal with
laboratory change of status and license certificate, have been
repealed in their entirety and their substance moved to
18 VAC 15-20-459.4 and 18 VAC 15-20-459.5 as a part of the
regulation reorganization.

18 VAC 15-20-400 establishes the responsibility of all
licensees to the public and establishes performance
standards in specific situations.

18 VAC 15-20-410 establishes performance standards for
public statements made by regulants and is unchanged from
the current regulation.

18 VAC 15-20-420 establishes solicitation of work standards
for regulants and is unchanged from the current regulation.

18 VAC 15-20-430 establishes professional responsibility
standards for regulants and is unchanged from the current
regulation.

18 VAC 15-20-440 establishes a requirement for regulants to
maintain good standing in other jurisdictions in which they
may be regulated. There is no change from the current
regulation.

18 VAC 15-20-450 enumerates the grounds for disciplinary
action that may be taken by the Board against regulants who
fail to comply with the provisions of the regulations. The
language has been amended for clarity and is substantially
unchanged from the current regulation.

18 VAC 15-20-451 is a new section created to continue the
asbestos contractor responsibilities that were repealed as
18 VAC 15-20-120.

18 VAC 15-20-452 is a new section created to continue the
requirement to maintain certain training and license records
on asbestos abatement sites that was repealed as 18 VAC
15-20-130.

18 VAC 15-20-453 is a new section created to continue the
conflict of interest provisions that were repealed as 18 VAC
15-20-140.

18 VAC 15-20-454 is a new section created to continue the
prohibition against contractor license transfers that was
repealed as 18 VAC 15-20-160.

18 VAC 15-20-455 is a new section created to establish the
duties and functions of project monitors and contains the
substance of repealed 18 VAC 15-20-300.

18 VAC 15-20-456 is a new section created to establish the
responsibilities of project monitors and is a new standard,
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except for subsection D, which is drawn from the first
sentence of subsection F of 18 VAC 15-20-330.

18 VAC 15-20-457 is a new section created to establish the
duties and functions of project designers and contains the
language of repealed 18 VAC 15-20-280.

18 VAC 15-20-458 is a new section created to establish the
responsibilities of project designers and is a new requirement
proposed by the Board to document, in writing, the project
designs describing abatement work to be undertaken by a
contractor.

18 VAC 15-20-459 is a new section created to establish the
duties and functions of inspectors and management planners.
Subsection A is new and simply sets out the objective of
asbestos inspections, which is essentially to find suspect
materials and determine if they contain asbestos. Subsection
B is drawn from repealed 18 VAC 15-20-260 and has been
rephrased to emphasize the objective of managing remaining
asbestos containing materials in a building.

18 VAC 15-20-459.1 is a new section created to establish the
responsibilities of inspectors and management planners.
Subsections A and B are new and require that inspections be
conducted in compliance with the Asbestos Hazard
Emergency Response Act (AHERA) and provide minimum
standards for inspection reports.

18 VAC 15-20-459.2 establishes general standards of
practice and conduct for asbestos analytical laboratories and
is a new section. It is drawn from repealed 18 VAC 15-20-
340.

18 VAC 15-20-459.3 is a new section created to establish
laboratory responsibilities for the analysis they perform. Some
of its substance was drawn from 18 VAC 15-20-360.

18 VAC 15-20-459.4 and 18 VAC 15-20-459.5 are new
sections created to establish change of status and license
certificate standards for laboratories. They have been drawn
from repealed 18 VAC 15-20-380 and 18 VAC 15-20-390,
respectively.

18 VAC 15-20-459.6 establishes the approval standards for
accredited asbestos training programs and is the same as
repealed 18 VAC 15-20-620, except for subdivision 7 of
subsection A. Subdivision 7 has been changed to require a
copy of the course examination and answer sheet rather than
a detailed statement of how the examination was developed.

18 VAC 15-20-459.7 establishes the approval process used
by the department to process and approve training program
applications. This new provision articulates the procedure that
has been in use by the department for many years.

18 VAC 15-20-459.8 establishes the examination requirement
to be met by all training programs and is drawn, with minor
language changes, from deleted 18 VAC 15-20-630.

18 VAC 15-20-459.9 describes how training programs are to
handle letters of approval, and how records are to be
maintained and made available to the board or its
representatives. The language is draw, with minor changes,
from repealed 18 VAC 15-20-650.

18 VAC 15-20-459.10 establishes standards for refresher
training programs approval and is drawn, with minor changes,
from repealed 18 VAC 15-20-650.

18 VAC 15-20-459.11 establishes a new renewal requirement
for accredited asbestos training programs. The absence of a
renewal requirement has created problems for the public and
the department. Renewal will allow the department to track
and regulate those programs continuing in operation.

18 VAC 15-20-459.12 establishes the procedure to be
followed by training programs to have changes made to their
approved programs and is drawn from repealed 18 VAC 15-
20-660.

18 VAC 15-20-459.13 establishes the requirements to have a
training program approval transferred and is drawn from
repealed 18 VAC 15-20-670.

18 VAC 15-20-459.14 establishes the authority of the
department to obtain access to training activities for the
purpose of assuring compliance and is drawn from repealed
18 VAC 15-20-680.

18 VAC 15-20-459.15 establishes the grounds for suspension
or revocation of a training program’s approval and is drawn
from 18 VAC 15-20-690.

18 VAC 15-20-460 establishes general record keeping
requirements for those approved to perform asbestos training.
Language concerning certain obsolete or superceded federal
provisions was deleted.

18 VAC 15-20-470 establishes specific record keeping
requirements for approved training programs. The
requirement to submit a course participant list at the end of
each course has been deleted. Many participants do not
apply to the department for licensure. The lists were filed and
rarely used.

18 VAC 15-20-480 establishes the course outline and
syllabus standards for training programs and is substantially
unchanged.

18 VAC 15-20-490 establishes the standards for certificates
of course completion that shall be prepared and presented by
the training program to each individual passing each course.
The standards are substantially unchanged.

18 VAC 15-20-500 establishes the standards for course
material and equipment to be used during training programs.
The language describing the equipment list and how
superceded equipment lists are to be maintained has been
amended for clarity.

18 VAC 15-20-510 establishes the standards for approval of
instructors, has been repealed in its entirety, revised
substantially and now appears as 18 VAC 15-20-511.

18 VAC 15-20-511 is a new section and establishes the
qualifications for asbestos training program instructors. It
continues the substance of repealed 18 VAC 15-20-510.

18 VAC 15-20-520 establishes the standard for the number of
instructors to be used in training programs and is unchanged
except for a minor phrasing change.
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18 VAC 15-20-530 establishes student to instructor ratios for
training programs and remains unchanged except for
language revisions that add to clarity.

18 VAC 15-20-540 requires that all initial and refresher
training programs be discipline specific. The language
remains unchanged.

18 VAC 15-20-550 requires each training program to be
completed within two weeks and has been amended for
clarity.

18 VAC 15-20-560 limits the amount of training that an
individual may receive in a single day. The section has been
amended to allow more than four hours of training during the
evening if it is conducted during the student’s second or third
shift.

18 VAC 15-20-570 requires all programs to be taught in
English, with the single exception of asbestos worker
programs. There is no change from current requirements
except for minor language changes.

18 VAC 15-20-580 continues the standards for examinations
used to test comprehension and learning at the end of each
training program. There are some minor language revisions,
but no change in substance.

18 VAC 15-20-590 continues a requirement to notify the
board of any change in address, telephone number or
instructors within 30 days. There is no change from current
requirements.

18 VAC 15-20-600 continues a requirement for training
providers to notify the board if they cease training and give
the board the opportunity to take possession of their training
records. There are only minor changes in phrasing.

18 VAC 15-20-610 requires training programs comply with
EPA ASHARA and the EPA Model Accreditation Plan. There
is no change from the current requirement.

18 VAC 15-20-620 through 18 VAC 15-20-680 have been
repealed in their entirety and now appear as 18 VAC 15-20-
459.6 through 18 VAC 15-20-459.15.

18 VAC 15-20-700 through 18 VAC 15-20-880 set the
standards for asbestos training programs and contain only
minor amendments.

18 VAC 15-20-890 through 18 VAC 15-20-950 concern
roofing, flooring and siding (RFS) training and are repealed in
their entirety to implement House Bill 951, passed by the
1996 Session of the Virginia General Assembly.

18 VAC 15-20-960 enumerates the current fee structure, is
redundant to 18 VAC 15-20-50 and has been repealed in its
entirety.

Issues: Asbestos is a known carcinogen that kills thousands
of people every year. Both federal and state regulation are
necessary to protect the public and the asbestos workforce.

The primary advantage to the public of implementing the new
regulatory provision is the continued protection to the public
resulting from the availability of competent and trained
personnel to work in the hazardous field of asbestos
abatement. The primary advantage to the Commonwealth is

to be able to regulate the workforce necessary to meet both
federal and state asbestos regulations. The disadvantages to
the public and the Commonwealth are the costs related to
asbestos abatement and the administration of the regulatory
program.

Given that one asbestos fiber in the human lung can cause
mesothelioma, a cancer that results in death, and that much
of the asbestos work is done in public schools, the
advantages far outweigh the disadvantages.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. Asbestos abatement
contractors, workers, supervisors, inspectors, management
planners, project designers, project monitors, and the
programs that provide asbestos training are required to have
a license in the Commonwealth. The proposed changes to
asbestos regulations include (i) providing more flexibility to
meet the experience requirements for asbestos licensees, (ii)
providing additional options for asbestos analytical
laboratories to meet accreditation requirements, and (iii)
requiring renewal of asbestos training program licenses every
two years.

Estimated economic impact. The term asbestos refers to a
number of fibrous minerals. Components of a fiber bundle are
called “fibrils.” Fibrils may remain airborne for several hours
when dispersed into the air. Fibrils, in the air, pose adverse
health affects such as asbestosis, lung cancer, and
mesothelioma. Because of inherent desired characteristics
such as heat resistance and insulating capabilities, asbestos

has widespread use in homes, schools, public and
commercial buildings.
Under the current regulations, asbestos inspectors,

management planners, and project designers are required to
work under the supervision of a licensed professional for
varying lengths of time depending on their educational
background. Professionals with a bachelor's degree,
associate’s degree, or high school diploma are required to
have six months, 12 months, and 24 months experience
working under the supervision of a licensed professional,
respectively. The Board for Asbestos and Lead has
determined that necessary knowledge can also be gained in a
shorter time by working on a sufficient number of projects.
The proposed changes recognize this fact by providing an
additional option to demonstrate necessary knowledge for
handling asbestos. Under the proposed changes, asbestos
inspectors, management planners, and project designers can
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demonstrate professional qualification by working on five
example reports with a bachelor's degree in a related field, 10
example reports with an associate's degree in a related field,
and 15 example reports with a high school diploma under the
supervision of a licensed professional. Thus, the proposed
changes provide additional options to meet licensing
requirements for qualified applicants. This particular change is
expected to provide net benefits assuming that this option
provides sufficient knowledge to perform competent asbestos
work unsupervised. The proposed changes will allow some
applicants to complete the requirements in a shorter time
frame than that otherwise would be required.

Currently, asbestos analytical Iaboratorles providing Phase
Contrast Microscopy (PCM) anaIyS|s must meet certain
accreditation requirements. DPOR is currently accepting
accreditation from two institutions. The proposed changes will
recognize a third accreditation institution named Asbestos
Analyst Registry (AAR). Fees charged by AAR are believed to
be slightly lower than the fees charged by the other two
institutions. Recognition of an additional accreditation
institution is expected to provide more flexibility to regulated
laboratories. Also, if the accreditation fee charged by AAR is
less than what is charged by the other two institutions,
regulated laboratories will be able to reduce their costs in
obtaining accreditation.

Under the current regulations, providers of asbestos training
programs are not required to renew their licenses once they
are issued a license. Proposed changes will require providers
of training programs to renew their licenses every two years.
DPOR points out that there are problems with the current
system. It is difficult for DPOR to maintain up-to-date
information on providers that are in business. DPOR is having
difficulties in locating providers’ operations of business and
determining if they continue to provide training. Thus, DPOR
has been failing to provide correct information when potential
licensees ask for an available training program in Virginia. In
addition, DPOR conducts checks on an irregular schedule to
make sure that the training programs comply with the
regulations. Renewal of licenses every two years may
increase the likelihood that training programs will be subject
to an irregular inspection because of more accurate provider
information. Thus, the proposed regulations may promote the
incentives of training providers to maintain the quality level of
training at what is required to issue a license. In short, the
proposed regulations will likely allow DPOR to maintain an
up-to-date database and provide incentives for providers to
maintain the quality of training.

On the other hand, the proposed renewal provision will
introduce administrative costs. DPOR believes that there are
about 60 to 80 training providers in business that would be
interested in renewing their licenses. DPOR will charge $50
per application renewal to recover the administrative costs.
Thus, it is expected that DPOR will receive $3,000 to $4,000
in license fees from providers biannually.

Businesses and entities affected. The proposed regulations
will affect approximately 4,318 individuals and 319 firms that

pcMm analysis is a method to analyze the presence of fibers in collected air
samples.

provide asbestos related services. In addition, 61 laboratories
providing microscopic asbestos analysis services and about
60 to 80 asbestos training programs will be affected.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. No significant net effect on
employment is expected.

Effects on the use and value of private property. The
proposed regulations are not expected to significantly affect
the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency agrees with
the Department of Planning and Budget's Economic Impact
Analysis.

Summary:

The proposed amendments revise definitions; delete the
roofing, flooring and siding provisions (abolished by House
Bill 951, effective July 1, 1996); clarify fees for initial
approval of accredited asbestos training programs; and
create a biennial renewal requirement and fee for
accredited asbestos training programs. Project monitors
who also hold a valid supervisor or project designer license
may renew their project monitor license by completing the
supervisor or project designer refresher training. Language
has been added to make clear that a refresher training
certificate may be used only once to renew a license. The
entry standards for inspectors, management planners and
project designers have been changed to allow applicants to
present evidence of minimal competence. Project monitors
will be required on projects involving more than 260 linear
feet or 160 square feet of asbestos-containing materials.
An additional option to qualify for an asbestos and
analytical laboratory license has been added and
performance standards for laboratory operation have been
added.

18 VAC 15-20-10. Scope.

The purpose of this section is to identify these-inthe-asbestes

ipdustry individuals and firms who need a—specifieVirginia
asbestos-license to be licensed. The-followingliststhe-types
ofasbestos-license-and-thoserequired-to-be-licensed:

Asbestos Centractors Contractor's License: Required for
companies firms that contract with another person, for
compensation, to carry out an asbestos abatement project
that exceeds 10 linear or 10 square feet.

Asbestos Werker Worker's License: Required for these
individuals who remove or otherwise engage in an asbestos
project.*
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Asbestos Supervisor Supervisor's License: Required for these
individuals who supervise an asbestos abatement project.
The Commonwealth of Virginia National Emission Standards
for Hazardous Air Pollutants (NESHAP) Program recognizes
the "competent person” as an individual licensed under this
classification.*

Asbestos Building-taspector Inspector's License: Required for
these individuals who inspect buildings to identify—elassify;

asbestos-containing material.*

presence—of asbestes.ee HaimiRg FoofiRg G? Ag—oi Sicing
Asbestos Management Plarnrers Planner's License: Required
for these individuals who prepare or update an asbestos
management plan.*

Asbestos Project Menitors Monitor's License: Required for
these individuals who act as a project monitor on asbestos
abatement sites. Project monitors who analyze Phase
Contrast Microscopy (PCM) asbestos air samples on an
asbestos abatement project sust shall be employed by a firm
that holds a valid Virginia Asbestos Analytical Laboratory
license, and shall have National Institute of Occupational
Safety and Health (NIOSH) 582 training, or equivalent, as
approved by the American Industrial Hygiene Association
(AIHA).

Asbestos Analytical Laboratory License: Required for
laboratories whe that analyze air or bulk samples for the
presence of asbestos by Polarized Light Microscopy (PLM),
PCM, or Transmission Electron Microscopy (TEM).

Asbestos Project Designers Designer's License: Required for
these individuals who prepare or update an asbestos
abatement project design, specifications for asbestos
abatement projects, and addenda to the specifications.*

Accredited Asbestos Training Program: Required for those
who offer asbestos training programs to individuals seeking
licensure as an asbestos worker, supervisor, inspector,
management planner, project monitor or project designer.

* Employees who conduct asbestos response actions,
inspections, prepare management plans or project designs for
their employer, on property owned or leased by the employer,
are exempt from Virginia asbestos licensure;; however, they
are required to meet all EPA training requirements.

PART Il
DEFINITIONS AND GENERAL.

18 VAC 15-20-20. Definitions.

The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly
indicates otherwise:

“AAR” means Asbestos Analyst Registry.
“AAT” means Asbestos Analyst Testing.

“Accredited asbestos training program” means a training
program that has been approved by the board to provide

training for individuals to engage in asbestos abatement,
conduct asbestos inspections, prepare management plans,
prepare project designs or act as a project monitor.

“Accredited asbestos training provider” means a firm or
individual who has been approved by the board to offer an
accredited asbestos training program.

"ACM" means asbestos containing material.

"AHERA" means Asbestos Hazard Emergency Response Act.
40 CFR Part 763, Subpart E.

“AIHA” means American Industrial Hygiene Association.

“Approval letter” means a written notice confirming the firm or
individual applicant’s licensure or accreditation by the board.

"Asbestos" means any-waterial-containing—more—than—1.0%

j j * the
asbestiform varieties of actinolite, amosite, anthophyllite,
chrysatile, crocidolite, and tremolite.

"Asbestos Analytical Laboratory License" means an
authorization issued by the department board to perform
phase contrast, polarized light, or transmission electron
microscopy on material known or suspected to contain
asbestos.*

“Asbestos contractor” means any person who has met the
board’s requirements and has been issued an asbestos
contractor’s license by the board to enter into contracts to
perform asbestos projects.

"Asbestos Contractor's License” means an authorization
issued by the department board permitting a person to enter
into contracts to perform an asbestos abatement project.*

"Asbestos containing material* or "ACM" means any material
or product which contains more than 1.0% asbestos by-area

i i or such percentage as
established by EPA final rule.

"Asbestos inspector’ means any person who performs an

materials inspection as defined in this chapter.

"Asbestos Inspector's License" means an authorization issued
by the department board permitting a person to perform
on-site investigations to identify, classify, record, sample, test
and prioritize by exposure potential asbestos-containing
materials.*

"Asbestos Management Plan" means a program designed to
control or abate any potential risk to human health from
asbestos.*

"Asbestos management planner" means
preparing or updating a management plan.

any person

"Asbestos Management Planner's License” means an
authorization issued by the department board permitting a

person to develop—er—alter prepare or update an asbestos
management plan.x

"Asbestos project” or "asbestos abatement project” means an
activity involving job set-up for containment, removal,
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encapsulation, enclosure, encasement, renovation, repair,
construction or alteration of asbestos-containing materials. An
asbestos project or asbestos abatement project shall not
include nonfriable asbestos containing roofing, flooring and
siding material which when installed, encapsulated or
removed does not become friable.*

"Asbestos project design" means any descriptive form written
as instructions or drafted as a plan describing the construction
of an asbestos abatement area or site, response action or
work practices to be utilized on the asbestos abatement
project.

"Asbestos project designer" means any person providing an
asbestos project design or specifications for an asbestos
abatement project.

"Asbestos Project Designer's License” means an
authorization issued by the department board permitting a
person to design an asbestos abatement project.x

"Asbestos project monitor" means any person hired by a
building owner, lessee or his agent to monitor, inspect,
provide visual clearance or clearance monitoring of an
asbestos abatement project.

"Asbestos Project Meniter Monitor's License" means an
authorization issued by the department board permitting a
person to monitor an asbestos project, subject to department
board regulations.*

"Asbestos supervisor" means any person so designated by an
asbestos contractor who provides on-site supervision and
direction to the workers engaged in asbestos projects.*

"Asbestos Supervisor's License” means an authorization
issued by the department board permitting an individual to
supervise and work on an asbestos project.

"Asbestos worker" means any person who engages in an
asbestos abatement aetivity project.

"Asbestos Worker's License" means an authorization issued
by the department board permitting an individual to work on
an asbestos project.x

"ASHARA" means Asbestos School Hazard Abatement
Reauthorization Act, 40 CFR Part 763, Subpart E.

"Board" means the Virginia Asbestes—Licensing Board for

Asbestos and Lead.

"Department” means the Department of Professional and
Occupational Regulation.x

| B ol

"Director” means the Director of the Department of
Professional and Occupational Regulation.*

"Direct supervision" means a licensed or accredited inspector,
management planner, project monitor or project designer,
who undertakes to supervise the activities of an unlicensed
inspector, management planner, project monitor or project
designer, shall be physically present on the premises at all

times while any unlicensed inspector, management planner,
project monitor or project designer under his supervision is
engaged in the activities of an inspector, management
planner, project monitor or project designer.

"Employee" means all persons in the service of another under
any contract of hire, express or implied, oral or written.

"Encapsulation” means the treatment of asbestos containing
material (ACM) with a material that surrounds or embeds
asbestos fibers in an adhesive matrix to prevent the release
of fibers, as the encapsulant creates a membrane over the
surface (bridging encapsulant) or penetrates the material and
binds its components together (penetrating encapsulant).

"Encasement” means any process by which an asbestos
containing material (ACM) is sprayed with an insulating sealer
which is then mechanically fastened to the asbestos covered
substrate. The insulating sealer is then covered with a sealer
to give structural strength and durability.

"Enclosure” means the construction or installation over or
around the asbestos containing material (ACM) of any leak
tight solid or flexible coverings, which will not deteriorate or
decompose for an extended period of time, so as to conceal

the ACM, contain ACM fibers, and render the ACM
inaccessible.
"Environmental remediation activity” means any activity

planned or carried out for the purpose of reducing or
eliminating any environmental hazard, including activities
necessary to train individuals in the proper or lawful conduct
of such activities, which are regulated by federal or state law
or regulation.

“EPA”
Agency.

means United States Environmental Protection

"Financial interest" means financial benefit accruing to an
officer—or—an—employee individual or to a member of his
immediate family. Such interest shall exist by reason of (i)
ownership in a business if the ownership exceeds 3.0% of the
total equity of the business; (i) annual gross income that
exceeds, or may be reasonably anticipated to exceed; $1,000
from ownership in real or personal property or a businesss;; (iii)
salary, other compensation, fringe benefits, or benefits from
the use of property, or any combination of it, paid or provided
by a business that exceeds or may be reasonably expected to
exceed $1,000 annually;; (iv) ownership of real or personal
property if the interest exceeds $1,000 in value and excluding
ownership in business, income, salary, other compensation,
fringe benefits or benefits from the use of property.

"Friable" means that the material when dry, may be crumbled,
pulverized or reduced to powder by hand pressure and
includes previously nonfriable material after such previously
nonfriable material becomes damaged to the extent that when
dry it may be crumbled, pulverized, or reduced to powder by
hand pressure.x

“Guest instructor” means an instructor who is invited to
instruct a specific topic or topics in an accredited asbestos
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training program and whose instruction is limited to two hours
per day.

"Hands-on experience" means the physical participation of
students in an asbestos training elass program. The physical
participation includes mock sampling and inspection
techniques, report preparation, writing project specifications,
glovebag demonstrations and containment construction.

"Immediate family" means (i) a spouse, (ii) a sibling or step
sibling, (iii) a parent or step parent, (iv) children or step
children, and or (v) any other person residing in the same

household as the efficeroremployee individual.

“Inspection” means an activity undertaken to determine the
presence or location, or to access the condition of, friable or
nonfriable asbestos containing material (ACM) or suspected
ACM, whether by visual or physical examination, or by
collecting samples of such material. This term includes
reinspections of friable and nonfriable known or assumed
ACM that has been previously identified. The term does not
include the following:

1. Periodic surveillance of the type described in 40 CFR
763.92(b) solely for the purpose of recording or reporting a
change in the condition of known or assumed ACM,;

2. Inspections performed by employees or agents of
federal, state, or local government solely for the purpose of
determining compliance with applicable statutes or
regulations; or

3. Visual inspections solely for the purpose of determining
completion of response actions.

“Instructor” means a person who instructs one or more
accredited asbestos training programs, to include the principal
instructor, but excluding guest instructors.

dedin 4 . forth|
GFR763*

"NIOSH" means National Institute of Occupational Safety and
Health.

"NIST" means
Technology.

National Institute of Standards and

“NVLAP” means National Voluntary Laboratory Accreditation
Program.

"Occupied" means any area of any building designed or
intended for human habitatienr occupancy for any purpose.

any-other-emoelument-of-office-
"OSHA" means the U.S. Department of Labor Occupational
Safety and Health Administration.

“PAT” means Proficiency Analytical Testing.

"Person" means a corporation, partnership, sole
proprietorship, firm, enterprise, franchise, association or any
other individual or entity.*

"Preliminary review" means a review conducted by the beard
department following the submission of training materials to
ascertain if the proposed training eedrse program meets the
standards established by this chapter.

"Primary Principal instructor" means an instructor whose main
responsibility is to instruct eeurses accredited asbestos
training programs, supervise other instructors and manage
the overall training course curriculum.x

"PCM" means phase contrast microscopy.

"PLM" means polarized light microscopy.

'SE? ,Eﬁ Hove-o e; sapsuiate-Ro III .|alale asbestos-contairing
nlestlgat ORS-toiaent 5F. E,a:s"’. Fecs E.ll.al Sampie IS.ESHESE

"Removal" means the physical removal of asbestos

containing material (ACM) and—dispesalofit in accordance

with all applicable regulations.

"Renovation" means altering in any way, one or more facility
components.

"Repair" means returning damaged asbestos containing
material (ACM) to an undamaged condition or to an intact
state so as to prevent fiber release.

"Residential buildings" means site-built homes, modular
homes, condominium units, mobile homes, manufactured
housing, and duplexes, or other multi-unit dwellings consisting
of four units or less—which fewer that are currently in use or
intended for use only for residential purposes.

"Response action” means any method, including removal,
encapsulation, enclosure ef, encasement, or operation and
maintenance, that remediates—an protects human health and
the environment from friable asbestos containing material.

“Small-scale, short-duration” (SSSD) means activities
involving the removal of three linear or three square feet or
less of friable asbestos containing material (ACM) if required
in the performance of another maintenance activity,
replacement of asbestos-containing gaskets, installation,
repair or other maintenance work through or proximate to
ACM.
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"Substantial change" means a change in overall ceurse
eurrictlum training program, materials, primary instructors,
directors, ownership, facilities, equipment, examinations, and
certificates of completion. The additon of updated
regulations, exam questions or news articles shall not be
considered a substantial change.

"TEM" means transmission electron microscopy.

Ageney-

"Visual inspection” means a process of looking for conditions,
which if not corrected during the asbestos abatement project,
will lead to residual asbestos-containing dust or debris. Visual
inspection includes examination of an asbestos abatement
project area prior to clearance air monitoring for evidence that
the project has been successfully completed as indicated by
the absence of residue, dust and debris.

+ Gited-from.5.54 : o of Vieaini

18 VAC 15-20-21. Waiver of the requirements of this
chapter.

Except as required by law, the board may, in its reasonable
discretion, waive any of the requirements of this chapter when
in its judgment it finds that the waiver in no way lessens the
protection provided by this chapter and Title 54.1 of the Code
of Virginia to the public health, safety and welfare. The burden
of proof which demonstrates continued public protection rests
with the party requesting the waiver. Documents referenced
are in effect as they existed as of the date the act or action
has occurred.

PART lII.
GENERAL ENTRY AND RENEWAL REQUIREMENTS.

18 VAC 15-20-30. License application.
A Individual busi . . :

obtaining—a—current-application—All-requests—for-applications
should-be-directed-te: Application for asbestos licensure shall
be made on forms provided by the department.

B. Each individual applicant shall be at least 18 years of age.

Blndividuals C. Each individual applying for initial licensure
as a supervisor, inspector, management planner, project
designer or project monitor shall provide preef evidence of
successful completion of an EPA/AHERA or board-approved
initial asbestos training eedrse program and all subsequent
EPA/AHERA or board-approved refresher courses, relevant

to the applicants applicant's discipline. {—at-any-time—there
has-been—-atapse—of AHERA accreditation—of-more-than—24
’ i I ful loti e

initial—asbestos—training—course,—relevant—to—the—applicants
diseipline: The date of training completion shall be no later
than 12 months before the date the department receives the
application.

D. Each individual applying for initial licensure as a worker
shall provide proof of successful completion of (i) an
EPA/AHERA or board-approved initial asbestos worker
training program and all subsequent EPA/AHERA or board-
approved asbestos worker refresher training program or (i)
proof of successful completion of an EPA/AHERA or board-
approved initial supervisor course and all subsequent
EPA/AHERA or board-approved supervisor refresher training
program. The date of training completion shall be no later
than 12 months before the date the department receives the
application.

E. Each applicant for licensure as an asbestos contractor
shall submit a completed asbestos contractors application to
the department.

F. Each applicant for licensure as an asbestos analytical
laboratory shall submit a completed asbestos analytical
laboratory application and all documents required by this
chapter to the department.

G. Each applicant for approval as an accredited asbestos
training program shall submit to the board a completed
accredited asbestos training program application and all
documents required by this chapter.

C- H. Each application for a license shall be signed by the
applicant and shall include a certification, by the applicant,
that within three years prior to the application date, the
applicant's license or other authorization to perform asbestos
related work has not been suspended or revoked by any
jurisdiction and that no enforcement action by any jurisdiction
is pending against the applicant.

B- I. In the event disciplinary actions have been taken against
the applicant, in any jurisdiction, the applicant shall submit the
following information;—as-the-beard—may-deny-an-applicant's
request-for-a-license-based-on-prior-disciplinary-actions-which
il I | : I
welfare:

1. A complete list of all prior disciplinary actions, including

any sanctions imposed on the applicant by any jurisdiction

or any state or federal court.

2. A description of any asbestos abatement or inspection
activities, or both, conducted by the applicant that were
terminated prior to completion, including the circumstances
of the termination.

3. A copy of all reports compiled by the enforcement
agency or a copy of a final report.

E—Allapplications J. Each application shall be completed

according to the instructions provided by the department with
the application. Incomplete applications will be returned to the
applicant; fees received will shall not be refunded.
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Applicantswho-submitcheckswhich-are-dishonored by the
institution-o "I“ eh HI'.% are ?'a““ shad Ip% - $25-ser "'e_ eree

18 VAC 15-20-40. Experience and Educational Verification
Form(Ferm-A) Forms.

Each application for inspector, management planner, project
monitor and project designer shall include an Experience and
Education Verification Form {Ferm—A} completed by the
applicant and signed by a supervisor verifying the job
description of the applicant during the term of employment.
The form A shall contain the name and address of the
employer, a complete and concise job description, a job title,
the dates of employment or dates of work performed and the
signature, typewritten or printed name, address and phone
number of the supervisor verifying the experience. In lieu of a
verifying signature for experience, an applicant who is self
employed may submit a copy of three completed inspections,
management plans, project designs or project monitor
reports, whichever is applicable. If verification of a degree is
required, the Degree Verification Form must shall be sent
directly from the school to the department. An—incemplete
by—the—applicant A letter from a supervisor verifying the
experience may be submitted in lieu of the Experience
Verification Form.

18 VAC 15-20-50. Fees.

A. The fee for an initial application for or a renewal of an
asbestos worker, supervisor, inspector, RFS—inspector;
management planner, project designer, or project monitor
license shall be $25.

B. The renewal fee for individual licenses not renewed within
30 days after the-neted its expiration date shall be $50.

C. The fee for an initial application for or a renewal of an
asbestos analytical laboratory license shall be $40.

D. The renewal fee for asbestos analytical laboratory licenses
not renewed within 30 days after the-neted its expiration date
shall be $65.

E. The fee for an initial application for or a renewal of an
asbestos ContractorLicense—and-RFES Asbestos Contractor
contractor's license shall be $40.

F. The renewal fee for asbestos contractor licenses e~—RFS
Contractors—Licenses not renewed within 30 days after the
noted its expiration date shall be $65.

G. The fee for an initial application for approval of an
accredited asbestos training program shall be $400 per day of
training.

H. The renewal fee for an accredited asbestos training
program shall be $50 per training provider.

I. The renewal fee for accredited asbestos training programs
not renewed within 30 days after its expiration date shall be
$75 per training provider.

G- J. A license not renewed within six months after the
expiration date printed on the license shall not be renewed
and the licensee person shall apply for a new license.

K. All checks or money orders shall be made payable to the
Treasurer of Virginia.

L. Persons who submit a dishonored check will
be charged a $25 service fee in addition to the required
application fee.

M. Fees received shall not be refunded.
18 VAC 15-20-60. Expiration.

All A. Each individual asbestos lieenses license issued under
this chapter shall expire one year from the last day of the
month irwhich-theyare-issued-as-indicated-on-the-license
wherein the applicant’s initial training or most recent refresher
training required by 18 VAC 15-20-30 was completed.

B. Each asbestos contractor and each asbestos analytical
laboratory license issued under this chapter shall expire one
year from the last day of the month in which it was issued.

C. Each accredited asbestos training program approved prior
to [the effective date of these regulations] shall expire 24
months from the last day of the month in which it was
approved and may be renewed for 24 months at a time
thereafter. Each accredited asbestos training program
approved after [the effective date of these regulations] shall
expire 24 months from the last day of the month in which it
was approved.

18 VAC 15-20-70. Renewal application.

A. The department will shall mail a renewal notice to the each
licensee and to each approved accredited asbestos training
program at the last known address. The notice shall outline
the procedures for renewal and the renewal fee amount.
Failure to receive the notice shall not relieve the licensee or
the approved accredited asbestos training program of the
obligation to renew in a timely fashion.

B. Prior to the expiration date shown on the license or
approval letter, each licensee licensed asbestos contractor,
licensed asbestos analytical laboratory and approved
accredited asbestos training program desiring to renew the
license or approval shall return te—the—beard the renewal
notice and appropriate fee to the department. Should the
licensee fail to receive the renewal notice, a copy of the
current license may be submitted with the required fee.
Should an approved accredited asbestos training program fail
to receive the renewal notice, a letter indicating the desire to
renew and the applicable fee may be submitted.

C. L . ’

Prior to the
expiration date shown on the individual’s current license, the
individual desiring to renew that license shall provide
evidence of meeting the annual refresher training requirement
for license renewal and the appropriate fee. Asbestos
refresher eeurses training programs approved by the USEPA
under AHERA Regulations will not fulfill the renewal
requirements unless the eeurse training program is also a
Virginia board-approved asbestos refresher training eedrse
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program. Allrefresher—courses—must-bediscipline—specific:
Applicants—forrenewal-shallforward-—proof-that the—annual

retraining—requirements—and—an—examination—has—been
successfully—completed: A copy of the training certificate
meeting the requirements outlined in 8- VAC-15-20-490of

this chapter shall accompany the renewal eard notice and fee.

D. Project monitors who also hold a valid Virginia asbestos
supervisor or project designer license may meet the renewal
training requirements by completing the supervisor refresher
or project designer refresher, whichever is applicable. Project
monitors who hold only a project monitor license shall
complete an accredited asbestos project monitor refresher
training program to meet the renewal training requirements.

E. Annual refresher training certificates shall only be used
once to renew an individual license.

F. Each license and each accredited asbestos training
program approval that is not renewed within 30 days of the
expiration date on the license or accreditation shall be subject
to late fees as established in 18 VAC 15-20-50.

G. Each license and each approved accredited asbestos
training program not renewed within six months after the
expiration date shall not be renewed and the licensee or
approved accredited asbestos training program shall apply for
a new license or new approval.

18 VAC 15-20-80. Change of address or name.

Alllicensees Each licensee and approved accredited
asbestos training program shall notify the board, in writing, of
any change of address or name. This notification shall be sent
to the board within 30 days of such relocation or name
change.

PART IV.
ASBESTOS WORKER ANB-SURERWISOR LICENSING
REQUIREMENTS.

18 VAC 15-20-90. Qualifications for licensure.

Each individual applying to the board for licensure as an

asbestos worker er—asbestos—supervisor—shall-have—the

following—gualifications: shall submit a completed application,
all training documentation as required by 18 VAC 15-20-30 D

and the appropriate fee as required by 18 VAC 15-20-50.
. " | e all ovi : . :

| -
15-20-30-B-

18 VAC 15-20-100. Cempleted-appheation- (Repealed.)

PART V.
ASBESTOS SUPERVISOR LICENSING REQUIREMENTS.

18 VAC 15-20-101. Qualifications for licensure.

Each individual applying to the board for licensure as an
asbestos supervisor shall submit a completed application, all
training documentation as required by 18 VAC 15-20-30 C
and the appropriate fee as required by 18 VAC 15-20-50.

PART ¥ VI.
ASBESTOS CONTRACTOR LICENSING REQUIREMENTS.

18 VAC 15-20-110. Qualifications for licensure.

Appheants shall-have all cccupational-of professional ticenses
as-fequired bﬁ state-statute-orlocat ordinance ltel. transact-the
. ir thi _

A. Each applicant shall submit a completed asbestos
contractor application and fee as required by 18 VAC 15-20-
50.

B. Each applicant shall hold a valid Virginia contractor license
with an asbestos specialty and shall be in compliance with all
other requirements found in Chapter 11 (8§ 54.1-1100 et seq.)
of Title 54.1 of the Code of Virginia governing the regulation
of contractors.

18 VAC 15-20-120 through 18 VAC 15-20-140. (Repealed.)
18 VAC 15-20-150. Denial of license.

The board may refuse to issue a license to any asbestos
contractor whe—is—shown—to—have—a—substantialidentity —of
interest-with applicant if the appllcant or its owners, officers or
directors have a financial interest in an asbestos contractor e
RFES—contractor whose asbestos license has been revoked,
suspended or retrerewed denied renewal in any jurisdiction.

18 VAC 15-20-160 through 18 VAC 15-20-240. (Repealed.)

PART M VIL.
ASBESTOS INSPECTOR LICENSING REQUIREMENTS.

18 VAC 15-20-250. Qualifications for licensure.

A. Each individual applying to the board for Ilcensure as an
asbestos inspector shall :
submit a completed application, all training documents as
required by 18 VAC 15-20-30 C, the appropriate fee as
established in 18 VAC 15-20-50, and evidence of meeting the
experience requirements as established in subsection B of
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this section. Evidence of experience and education shall
comply with 18 VAC 15-20-40.

3- B. The applicant shall be—required—to provide proof

evidence of experience in performing asbestos inspections in
buildings or industrial facilities, including collecting bulk
samples, categorizing ACM, assessing ACM and preparing

inspection reports. Experience-may-be-gained-by-acting-as-an
inspecterbeing-inresponsible-charge-of-inspectors—or-being

The amount of
experience required is dependent on the applicant’'s formal
education and is as follows:

2. Conducting asbestos inspections under the direct
supervision, as defined in this chapter, of a licensed
inspector, or EPA-accredited inspector where no license is
required. All reports prepared by the unlicensed individual
shall be signed by the licensed or EPA-accredited inspector
in charge. The licensed or EPA-accredited inspector
assumes responsibility for all sampling and reports
prepared by the unlicensed individual.

PART bx VIIL.
ASBESTOS MANAGEMENT PLANNER LICENSING
REQUIREMENTS.

18 VAC 15-20-260. Management-plan- (Repealed.)

4- 1. An applicant with a bachelor's degree in engineering,
architecture, industrial hygiene, science or a related field
must shall have at least six months experlence as
deseribed—above or have completed a minimum of five

inspections. Fhe-applicant-must-submit-the-Experience-and
Educational-Form-{Form-A)-as-noted-in-18-VAC 15-20-40.

5. 2. An applicant with a two-year associate's degree in
engineering, architecture, industrial hygiene, science or a
related field must shall have at least 12 months experience
as-described-above or have completed a minimum of 10
inspections. Fhe-applicant-must-submit-the-Experience-and
Educational-Form-{Form-A)-as-noted-in-18-VAC 15-20-40.

6. 3. An applicant with a hlgh school diploma must shall
have at least 24 months expenence as-described-above or
have completed a minimum of 15 inspections. Fhe
i . ) fioati
{Form-A)as-noted-in18-VAC15-20-40;
18 VAC 15-20-251. Qualifying experience.
Experience may be obtained by:

1. Conducting asbestos inspections in jurisdictions outside
of Virginia in accordance with all federal, state and local
statutes.

18 VAC 15-20-270. Qualifications for licensure.

A. Each individual applying to the board for licensure as an

asbestos management planner shall have—the—following

gqualifications: submit a completed application, all training
documents as required by 18 VAC 15-20-30 C, the

appropriate fee as required by 18 VAC 15-20-50, and
evidence of meeting the experience requirements established
by 18 VAC 15-20-250 B and subsection B of this section. The
applicant shall also meet all qualifications to be licensed as an
asbestos inspector, whether or not the license is held.
Evidence of experience and education shall comply with
18 VAC 15-20-40.

4. B. The applicant is+egquiredte shall provide preof evidence
of experience evaluating inspection reports, selecting

response actions, analyzing the cost of response actions,
ranking response actions, preparing operations and
maintenance plans and preparing management plans. The
amount of experience required is dependent on the

applicant’s formal education and is as follows:
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G- 1. An applicant with a bachelor's degree in engineering,
architecture, industrial hygiene, science or a related field
must shall have at least six months experlence as
deseribed-abeve or shall have completed a minimum of five

management plans. Fhe—applicant—must—submit—the
noted-in18-VAC 15-20-40.

B- 2. An applicant with a two-year associate's degree in
engineering, architecture, industrial hygiene, science or a
related field must shall have at least 12 months experlence

as-deseribed-abeve or shall have completed a minimum of
10 management plans. Fhe—applicant—must—submit—the
Experience—and-Educational-Form—{Form—A)-as—noted—in

18- VVAC15-20-40;

E- 3. An applicant with a hlgh school diploma must shall
have at least 24 months expenence as-described-above or
shall have completed a minimum of 15 management plans.
. bemit_t ; ot
Form-{Form-A)-asnetedin-18-VAC-15-20-40-
18 VAC 15-20-271. Qualifying experience.
Experience may be obtained by:

1. Preparing management plans or conducting asbestos
inspections in jurisdictions outside of Virginia in accordance
with all federal, state and local statutes.

2. Preparing management plans or conducting asbestos
inspections under the direct supervision, as defined in this
chapter, of a licensed management planner or inspector, or
EPA-accredited management planner or inspector where
no license is required. All reports prepared by the
unlicensed individual shall be signed by the licensed or
EPA-accredited management planner or inspector in
charge. The licensed or EPA-accredited management
planner or inspector assumes responsibility for all sampling
and reports prepared by the unlicensed individual.

PART X IX.
ASBESTOS PROJECT DESIGNER LICENSING
REQUIREMENTS.

18 VAC 15-20-280. Buties-and-functions: (Repealed.)

18 VAC 15-20-290. Qualifications for licensure.

A. Each individual applying to the board for licensing licensure

as an asbestos project designer shall have—the—following

qualifications: submit a completed application, all training
documents as established in 18 VAC 15-20-30 C, the

appropriate fee as established in 18 VAC 15-20-50, and
evidence of meeting the experience requirements as
established in subsection B of this section. Evidence of
experience and education shall comply with 18 VAC 15-20-
40.

S—Aﬁer—May—l—LQQA— B. The applicant shall provide proof

evidence of experience in the preparation of project designs
or project specifications en-the-Foerm-A—as—notedin—18-VAC

15—29—49—E=>epenenee—may—be—gamed—fer—heensu¥e—as—a
project—designer. The amount of experience reqwred is

dependent on the applicant's formal education and is as
follows:

B- 1. An applicant with a Bachelor—ef-Seience bachelor's
degree in engineering, architecture, industrial hygiene,
phyS|CaI science or related field sust shall have six months
experlence as-deseribed-abeve or shall have completed a

minimum of five project designs. The-applicart-must-submit
the-Experience-and-Educational-\erification-Form-(Form-A)

as-noted-in-18-VAC-15-20-40-
C- 2. An applicant with a two-year associate's degree in
engineering, architecture, industrial hygiene, physical

science or related field must shall have 12 months
experlence as-deseribed-abeve or shall have completed a

minimum of 10 project designs. Fhe-applicantmust-submit
the-Experience-and-Educational-\erification-Form-(Form-A)
as-noted-in-18-VAC-15-20-40-

B- 3. An applicant with a hlgh school diploma must shall

have at least 24 months experience as-deseribed-abeve or
shall have completed a minimum of 15 project designs. Fhe

" ; ) it
{Form-A)as-noted-in18-VAC15-20-40;

Virginia Register of Regulations

2542



Proposed Regulations

18 VAC 15-20-291. Qualifying experience.
Experience may be obtained by:

1. Preparing asbestos project designs in jurisdictions
outside of Virginia in accordance with all federal, state and
local statutes.

2. Preparing asbestos project designs under the direct
supervision, as defined in this chapter, of a licensed
asbestos project designer, or EPA-accredited asbestos
project designer where no license is required. All project
designs prepared by the unlicensed individual shall be
signed by the licensed EPA-accredited project designer in
charge. The licensed or EPA-accredited project designer
assumes responsibility for all project design reports
prepared by the unlicensed individual.

PART X} X.
ASBESTOS PROJECT MONITOR LICENSING
REQUIREMENTS.

18 VAC 15-20-300 through 18 VAC 15-20-320. (Repealed.)
18 VAC 15-20-330. Qualifications for licensure.

A. Each individual applying

for licensure as an asbestos project monitor shall submit a
completed application, all training documents as required by
18 VAC 15-20-30 C, the appropriate fee as established in
18 VAC 15-20-50, and evidence of meeting the experience
requirements as established in subsection B of this section.
Evidence of experience and education shall comply with
18 VAC 15-20-40.

B. The applicant

egquivalent shall provide evidence of experience in performing
asbestos project monitoring through field work on project
sites. This includes, but is not limited to, evaluating and
monitoring asbestos work practices, collecting environmental
asbestos air samples during abatement, performing visual
inspections and taking final air samples to grant clearance for
asbestos abatement projects. Each applicant shall provide
evidence of 160 hours of said experience.

18 VAC 15-20-331. Qualifying experience.
Experience may be obtained by:

1. Acting as an asbestos project monitor in jurisdictions
outside of Virginia in accordance with all federal, state and
local statutes.

2. Acting as an asbestos project monitor under the direct
supervision, as defined in this chapter, of a licensed
asbestos project monitor, or an accredited asbestos project
monitor where no license is required. All project monitoring
reports prepared by the unlicensed individual shall be
signed by the licensed or accredited project monitor in
charge. The licensed or accredited project monitor
assumes responsibility for all reports and documents
prepared by the unlicensed individual.

18 VAC 15-20-332. Project monitor training requirements.

A. An applicant currently certified by the EPA as an asbestos
project designer or asbestos supervisor shall successfully
complete a board-approved asbestos project monitor training
program of 16 hours and examination. Evidence of current
project designer or current supervisor accreditation shall be
submitted with the application.

B. An applicant not currently certified as an asbestos project
designer or asbestos supervisor shall successfully complete a
board-approved asbestos project monitor training program of
40 hours and examination. Evidence of completion of the 40-
hour training program shall be submitted with the application.

C. Only project monitor training programs that are board
approved will be accepted for meeting the training
requirements.
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PART xH XI.
ASBESTOS ANALYTICAL LABORATORY HICENSE
LICENSING REQUIREMENTS.

18 VAC 15-20-340 through 18 VAC 15-20-360. (Repealed.)
18 VAC 15-20-361. Qualifications for licensure.

A. Each applicant for an asbestos analytical laboratory license
shall submit a completed application, the appropriate fee as
required by 18 VAC 15-20-50, and evidence of meeting the
standards to perform one or more of the analyses described
in subsections B, C and D of this section. Each license issued
shall indicate which kind of analysis the asbestos analytical
laboratory is seeking authorization to perform.

B. For authorization to analyze bulk materials using PLM, the
applicant shall provide evidence that the asbestos analytical
laboratory is currently NVLAP accredited for bulk asbestos
fiber analysis or evidence that the asbestos analytical
laboratory is AIHA accredited and proficient in the AIHA bulk
asbestos program. A copy of the NVLAP Certificate of
Accreditation, Scope of Accreditation and documentation of
NVLAP proficiency or a copy of an AIHA accreditation
certificate and proof of proficiency in the AIHA bulk program
shall be submitted with the application for licensure.

C. For authorization to analyze airborne fibers using PCM:

1. For fixed laboratory sites, the applicant shall provide
evidence that each facility is accredited by AIHA or that
each facility has been rated “proficient” in the PAT
Program’s most recent round of asbestos evaluations, or
the applicant shall provide evidence that each analyst is
listed or has applied for listing in the Asbestos Analyst
Registry (AAR) and has a performance rating of
“acceptable” for the most recent Asbestos Analyst Testing
(AAT) round. The applicant shall also provide evidence that
each analyst has completed the NIOSH 582 training
program or equivalent as approved by the AIHA.

2. For laboratories that will be conducting on-site analysis,
the applicant shall provide evidence that each on-site
analyst is listed or the applicant shall provide evidence that
each analyst is listed or has applied for listing in the AAR
and has a performance rating of “acceptable” for the most
recent AAT round within six months after the
implementation date of this chapter.

D. For licensure to analyze asbestos airborne fibers using
TEM, the applicant shall provide evidence that the asbestos
analytical laboratory is currently NVLAP accredited to analyze
asbestos airborne fibers using TEM. A copy of the NVLAP
Certificate of Accreditation, Scope of Accreditation and
documentation of NVLAP proficiency shall be submitted with
the application.

18 VAC 15-20-370 through 18 VAC 15-20-390. (Repealed.)

PART XH XIL.
GENERAL STANDARDS OF PRACTICE AND CONDUCT.

18 VAC 15-20-400. Responsibility to the public.

The primary obligation of the licensee—or—approved—entity
regulant is to the public. If the licensee—orapproved-entity's

regulant's judgment is overruled under circumstances when

the safety, health, property and welfare of the public are
endangered, the licensee—or—approved—entity regulant shall
inform the employer or client of the possible consequences
and notify appropriate authorities if the situation is not
resolved. The licensee-or-approved-entity regulant shall take
such action only when his authority to correct a problem has
been ignored or overruled.

18 VAC 15-20-410. Public statements.
A. The licensee-or-approved-entity regulant shall be truthful in

all matters relating to the performance of asbestos abatement
or asbestos consulting services.

B. When serving as an expert or technical witness, the
licensee-or-approved-entity regulant shall express an opinion
only when it is based on an adequate knowledge of the facts
in issue and on a background of technical competence in the
subject matter. Except when appearing as an expert witness
in court or an administrative proceeding when the parties are
represented by counsel, the licensee—or—approved—entity
regulant shall issue no statements, reports, criticisms, or
arguments on matters relating to practices which are inspired
or paid for by an interested party or parties, unless one has
prefaced the comment by disclosing the identities of the party

or parties on whose behalf the licensee—or—approved—entity

regulant is speaking, and by revealing any self-interest.

C. A licensee-or-approved-entity regulant shall not knowingly

make a materially false statement, submit falsified documents
or fail to disclose a material fact requested in connection with
an application submitted to the board by any individual or
business entity for licensure or renewal.

18 VAC 15-20-420. Solicitation of work.

In the course of soliciting work:

1. The leensee-erapproved-entity regulant shall not bribe.

2. The licensee-or-approved-entity regulant shall not falsify
or permit misrepresentation of the licensee—or—approved

entity's regulant's work or an associate's academic or
professional qualifications, nor shall the licensee—or

approved—entity regulant misrepresent the degree of
responsibility for prior assignments.

3. Materials used in the solicitation of employment shall not
misrepresent facts concerning employers, employees,
associates, joint ventures or past accomplishments of any
kind.

3- 4. Materials used in the solicitation of services shall not
misrepresent facts of approval, federal, or state
requirements.

18 VAC 15-20-430. Professional responsibility.

A. The licensee or approved entity shall, upon request or
demand, produce to the board, or any of its representatives,
any plan, document, book, record or copy of it in his
possession concerning a transaction covered by this chapter,
and shall cooperate in the investigation of a complaint filed
with the board against a licensee or approved entity.

B. A licensee or approved entity shall not use the design,
plans or work of another licensee or approved entity without
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the original professional's knowledge and consent and after
consent, a thorough review to the extent that full responsibility
wmay shall be assumed by the user.

C. Accredited asbestos training providers shall admit board
representatives for the purpose of conducting an on-site audit,
or any other purpose necessary to evaluate compliance with
this chapter and other applicable laws and regulations.

18 VAC 15-20-440. Good standing in other jurisdictions.

A.
Regulants who perform project monitoring, project design,
inspections, management planning, asbestos abatement
training, eentractual asbestos contracting or supervisor work
in other jurisdictions shall be in good standing in every
jurisdiction where licensed, certified, or approved and shall
not have had a license, eertificate certification or approval
suspended, revoked or surrendered in connection with a
disciplinary action.

B. Regulants shall notify the board in writing no later than 10
days after the final disciplinary action taken by another
jurisdiction against their license or other approval to conduct
asbestos abatement activities.

C. Regulants may be subject to disciplinary action or removal
of an asbestos training program accreditation for disciplinary
actions taken by another jurisdiction.

18 VAC 15-20-450. Prohibited—aets Grounds for
disciplinary action.

A. The fellewing-may-be-groundsfor-diseiplinaryaction-by-the

board shall have the authority to fine any licensee or
accredited asbestos training provider or instructor, and to
deny renewal, suspend, revoke or deny application for any
license or approval as an accredited asbestos training
provider or instructor provided for under Chapter 5 (8§ 54.1-
500 et seq.) or Title 54.1 of the Code of Virginia for:

1 _teaini ider. . . I
vielated Violating or induced inducing another person to
violate any of the provisions of Chapters Chapter 1, 2, 3, or
5 of Title 54.1 of the Code of Virginia, or any of the
provisions of this chapter.

2. Fhelicensee—has—obtained—his Obtaining a license,
approval as an accredited asbestos training provider or
approval as an instructor through fraudulent means.

3. The-licensee—has—altered Altering a Virginia Asbestos
License issued by the Commenwealth board or a training
certificate issued by a an accredited asbestos training
provider program.

4 _raini i . .
vielates Violating any provision of AHERA or ASHARA, or
any federal or state regulation pertinent to asbestos activity.

5. The-licensee-has Having been found guilty by the board,
an administrative body, or by a court of any material
misrepresentation in the course of performing his asbestos-
related operating duties.

6. Fhelicensee-has Subject to the provisions of § 54.1-204
of the Code of Virginia, having been convicted or found

guilty, regardless of adjudication in any jurisdiction of the
United States, of any felony or of any misdemeanor
involving lying, cheating, or stealing, or of any violation
while engaged in environmental remediation activity, which
resulted in the significant harm or the imminent and
substantial threat of significant harm to human health or the
environment there being no appeal pending therefrom or
the time for appeal having elasped. Any plea of nolo
contendere shall be considered a conviction for the
purposes of this chapter. Fhe—record—of—a—conviction

i X A
certified copy of the final order, decree or case decision by
a court or regulatory agency with lawful authority to issue
such order, decree or case decision shall be admissible as
prima facie evidence of such conviction or discipline.

7. Failing to notify the board in writing within 30 days of
pleading guilty or nolo contendere or being convicted or
found guilty of any felony or of any misdemeanor involving
lying, cheating, or stealing or of any violation while engaged
in environmental remediation activity which resulted in the
significant harm or the imminent and substantial threat of
significant harm to human health or the environment.

8. Negligence, or a continued pattern of incompetence, in
the practice of the discipline in which the asbestos license
is held.

9. Failing or neglecting to send any information or
documentation that was requested by the board or its
representatives.

10. Refusing to allow state or federal representatives
access to any area of an abatement site for the purpose of
lawful compliance inspections.

B. Any individual or firm whose license or approval as an
accredited asbestos training provider is revoked under this
section shall not be eligible to reapply for a period of one year
from the effective date of the final order of revocation. The
individual or firm shall meet all education, experience and
training requirements, complete the application and submit
the required fee for consideration as a new applicant.

PART XIIl.
STANDARDS OF PRACTICE AND CONDUCT FOR
LICENSED ASBESTOS CONTRACTORS.

18 VAC 15-20-451. Asbestos contractor responsibilities.

A. Licensed asbestos contractors shall comply with all
requirements, procedures, standards and regulations
covering any part of an asbestos project established by the
U.S. Environmental Protection Agency, the U.S. Occupational
Safety and Health Administration, the Virginia Department of
Labor and Industry and Divisions of Air Pollution and Waste
Management of the Department of Environmental Quality
(8 54.1-517 Code of Virginia).

B. Licensed asbestos contractors shall comply with the
requirements found in § 54.1-1100 of the Code of Virginia
governing the regulation of general contractors.

Volume 17, Issue 18

Monday, May 21, 2001

2545



Proposed Regulations

C. A licensed asbestos contractor shall employ only licensed
asbestos supervisors and workers to perform work on any
asbestos project.

D. A licensed asbestos contractor shall ensure that a licensed
asbestos supervisor is present at each job site while an
asbestos project is in progress.

18 VAC 15-20-452. Maintenance of licensing and training
records at the asbestos job site.

A. The asbestos contractor shall be responsible for
maintaining at each job site a list of each licensed worker and
supervisor, or copy of the licenses of each asbestos worker
and supervisor. This list shall include the current license
numbers and the license expiration dates of those workers
and supervisors. This section does not relieve the contractor
of any specific AHERA and ASHARA requirements
concerning training certificates.

B. A licensed asbestos contractor shall maintain a copy of its
Virginia asbestos contractor license on each job site.

C. Records maintained at the job site shall be available for
review by the Department of Labor and Industry, the
Department of Professional and Occupational Regulation, and
all other agencies having authorization to inspect an asbestos
job site.

18 VAC 15-20-453. Conflict of interest.

The following situations and relationships between license
categories are deemed to represent a conflict of interest and
are prohibited.

1. It is a conflict of interest and a violation of these
regulations for an asbestos contractor to have an
employee/employer relationship with, or financial interest
in, a laboratory utilized by the contractor for asbestos
sample analysis. Laboratories owned by the building owner
performing analysis on suspect asbestos samples taken
from the building owners’ property are exempt from this
section.

2. It is a conflict of interest and a violation of these
regulations for an asbestos contractor to have an
employee/employer relationship with an asbestos project
monitor working on an asbestos project performed by that
asbestos contractor. An asbestos contractor shall not have
any financial interests in the firm of which a project monitor
is an employee and provides project monitoring services for
that contractor. This section does not relieve a contractor of
the OSHA personal monitoring requirements set forth in 29
CFR 1926.1101.

3. It is a conflict of interest and a violation of these
regulations for an asbestos contractor to enter into a
contract to perform an asbestos project if the asbestos
inspection or project design was performed by individuals
with an employer/employee relationship with, or financial
interest in, the asbestos contractor, unless the asbestos
contractor provides the building owner with the Virginia
Asbestos Licensing Consumer Information Sheet and the
Virginia Asbestos Licensing Inspector/Project
Designer/Contractor Disclosure Form as prescribed by the
department. The asbestos contractor’s relationship with the

asbestos inspector or project designer on the project shall
be disclosed. The disclosure form shall be signed and
dated by the licensed contractor and submitted as part of
the bid. The disclosure form shall be kept on the asbestos
project site and available for review.

18 VAC 15-20-454. Transfer of asbestos contractor
license.

The transfer of an asbestos contractor license is prohibited.

PART XIV.
STANDARDS OF PRACTICE AND CONDUCT FOR
ASBESTOS PROJECT MONITORS.

18 VAC 15-20-455. Duties and functions.

The duties and functions of a project monitor include, but are
not limited to, observing and monitoring the activities of an
asbestos abatement contractor on asbestos projects to
determine that proper work practices are used and
compliance with all asbestos laws and regulations is
maintained, collecting environmental air samples during the
asbestos project, performing visual inspections of the work
area and granting final clearance upon completion of the
asbestos project.

18 VAC 15-20-456. Responsibilities.

A. Asbestos project monitors shall conduct inspections of the
contractor's work practices and inspections of the
containment each day abatement is performed.

B. Asbestos project monitors shall maintain a daily log of all
work performed. The daily log shall include, but not be limited
to, inspection reports, air sampling data, type of work
performed by the contractor, problems encountered and
corrective action taken.

C. Asbestos project monitors shall take final air samples on all
abatement projects, except for abatement projects in
residential buildings.

D. Project monitors who analyze PCM air samples on site
shall be employed by a licensed analytical laboratory and
shall be listed or have applied for listing in the AAR.

PART XV.
STANDARDS OF PRACTICE AND CONDUCT FOR
ASBESTOS PROJECT DESIGNERS.

18 VAC 15-20-457. Duties and functions.

The duties and functions of a project designer include, but are
not limited to, preparing an asbestos abatement project
design, specifications for asbestos abatement projects and
addenda to abatement specifications.

18 VAC 15-20-458. Responsibilities.

A. Licensed asbestos project designers shall prepare a
written project design for each asbestos abatement project,
except projects conducted in residential buildings.

B. The project design shall include, but is not limited to:
1. Scope of work.
2. Order of work.
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3. Work methods and practices to be used.
4. Number and type of final air samples to be taken.

PART XVI.
STANDARDS OF PRACTICE AND CONDUCT FOR
ASBESTOS INSPECTORS AND MANAGEMENT
PLANNERS.

18 VAC 15-20-459. Duties and functions.

A. The duties and functions of an asbestos inspector include,
but are not limited to, determining the presence and location
of friable and nonfriable ACM, determining the condition of
ACM, and sampling suspect ACM.

B. The duties and functions of an asbestos management
planner include, but are not limited to, preparing management
plans to effectively manage ACM that will remain in the
building.

18 VAC 15-20-459.1. Responsibilities.

A. Asbestos inspectors shall conduct all asbestos inspections
in accordance with 40 CFR 763.86.

B. Asbestos inspectors shall prepare a written inspection
report following an asbestos inspection. The report shall
contain, but is not limited to:

1. Inspector’'s name and license number.

2. Location of all samples taken.

3. Location and type of all ACM and assumed ACM.
4. Assessment of all ACM and assumed ACM.

5. Copy of the laboratory report.

C. Asbestos management planners shall prepare all
management plans in accordance with 40 CFR 763.88.

PART XVILI.
STANDARDS OF PRACTICE AND CONDUCT FOR
ASBESTOS ANALYTICAL LABORATORIES.

18 VAC 15-20-459.2. General.

Asbestos analytical laboratories shall comply with all
requirements, procedures, standards and regulations
covering all aspects of asbestos analytical services as
established by this chapter.

18 VAC 15-20-459.3. Responsibilities.

A. Each asbestos analytical laboratory using PLM to analyze
bulk suspect material for the presence of asbestos shall
analyze the material in accordance with “Interim Method for
the Determination of Asbestos in Bulk Insulation Samples”
found in Appendix A to Subpart F of 40 CFR Part 763 or the
NIOSH method 9002.

B. Each asbestos analytical laboratory using PCM to analyze
air samples for the presence of airborne fibers shall use the
method outlined in Appendix A of OSHA's 1926.1101
regulation or shall use the most recent version of NIOSH's
7400 method.

C. Each asbestos analytical laboratory using TEM to analyze
air samples for the presence of airborne asbestos fibers shall

use the method outlined in Appendix A to Subpart E of 40
CFR Part 763 or shall use the most recent version of NIOSH’s
7402 method.

18 VAC 15-20-459.4. Change of status.

A. The licensee shall notify the department immediately of
any addition or deletion regarding employment of trained and
experienced supervisors, and any changes regarding the
signing officer’s relationship with the company.

B. The licensee shall notify the board within 10 business days
upon the loss of accreditation or proficiency rating by NVLAP
or AIHA by any laboratory location.

C. The licensee shall notify the board, in writing, if the
analysis to be performed is different from the type of analysis
in which the initial license was issued. The licensee shall
submit a new application reflecting the changes and submit
the qualifications required by this chapter to perform the
analysis. The above information shall be submitted to the
board prior to performing the analysis. No additional fees are
required to upgrade the analytical laboratory license.

18 VAC 15-20-459.5. License certificate.

A. The transfer of an asbestos analytical laboratory license is
prohibited. Whenever there is any change in the controlling
interest of the legal entity licensed, a new license is required.

B. A copy of the current asbestos analytical laboratory license
will be on site at all times where analysis is performed,
including project sites. The license shall be available for
review by the department.

C. The board shall require asbestos analytical laboratories
that wish to become or to remain licensed in the
Commonwealth to conform to any future additional standards
or regulations set forth by the EPA or accrediting entity.

D. The licensee shall permit the board to conduct periodic on-
site inspections and evaluations of licensed asbestos
analytical laboratory facilities. The inspections shall include,
but not be limited to, equipment, procedure and protocol
records, training and accreditation documentation and any
other program evaluation results on file. Prior notice of such
inspections is not required.

PART XVIII.
ACCREDITED ASBESTOS TRAINING PROGRAM
APPROVAL.

18 VAC 15-20-459.6. Accredited asbestos
program requirements.

training

A. Training programs desiring board approval shall meet the
minimum requirements established in this chapter. Persons
requesting approval as an accredited asbestos training
program to prepare training program participants for licensure
requirements shall submit an accredited asbestos Training
Program Review and Audit Application with the following
required information:

1. Training provider's business name, physical address,
mailing address, and phone number.
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2. Copies of approval letters issued by EPA or other states
granting approval of asbestos training programs presented
by the provider.

3. Applicable fee.
4. The training program curriculum.

5. A narrative explanation that states how the training
program meets the requirements for approval in the
following areas:

a. Length of training in hours.

b. Amount and type of hands-on training.

c. Examinations (length, format and passing score).
d. Topics covered in the training program.

e. Assurances of test security and how exams are
administered.

6. A copy of all training program materials including, but not
limited to, student manuals, instructor notebooks, handouts,
and training aids.

7. A copy of the examination(s) used and applicable
answer sheets.

8. The names and qualifications, including education and
experience, of each instructor and subject areas that each
instructor will teach.

9. A description of and an example of a certificate that will
be issued to students who successfully complete the
accredited asbestos training program. The certificate shall
contain the information required by this chapter.

10. A proposed training program date for auditing
purposes. The proposed date will be confirmed or an
alternate date will be proposed within 10 business days
after receipt of a complete accredited asbestos training
program submission and the required fee.

B. A complete submission shall consist of all information
required by this section. Receipt of application and deposit of
fees by the department in no way indicates approval of a
training program.

C. A complete application shall be submitted to the
department no less than 45 days prior to the requested audit
date.

18 VAC 15-20-459.7. Approval process.

A. Upon receipt of a completed application, a preliminary
review will be conducted to ensure all written material and
other documentation is accurate and up to date. If any
deficiencies are noted, a letter will be sent to the applicant
indicating the deficiencies and necessary steps to correct
them. All deficiencies noted during the preliminary review
shall be corrected prior to the on-site audit.

B. Upon successful completion of the preliminary review, an
on-site audit shall be conducted to complete the application
process. If any deficiencies are noted during the audit, the
training provider will be informed, either in writing or verbally,
and offered an opportunity to correct them. Once the audit is

complete and any deficiencies corrected, a letter of approval
will be sent to the accredited asbestos training program.

18 VAC 15-20-459.8. Examination.

All accredited asbestos training programs approved by the
board shall have a monitored, final written examination,
except for asbestos workers needing an oral examination.
The board recommends the examination include a practical
component to test skill in asbestos abatement techniques.
Students shall obtain a minimum examination grade of 70%
correct. Records of the participant's examination shall be
maintained in accordance with this chapter.

18 VAC 15-20-459.9. Letters of approval.

Letters of approval for accredited asbestos training programs
shall be maintained at the business address listed on the
approval letter and made accessible to the public. Each
provider of an approved accredited asbestos training program
shall maintain all records at the business address. The
required records shall be available for review upon demand
by the board or its representatives.

18 VAC 15-20-459.10. Refresher approval.

A. Refresher training programs shall be one day (8 hours) for
supervisors, workers, project designers and project monitors,
and one-half day (4 hours) for inspectors and management
planners. The refresher training program shall review federal
and state regulations; discuss changes to the regulations, if
applicable, and developments in state-of-the-art procedures;
and review key aspects of the initial training program.

B. Persons wishing to sponsor refresher training programs
shall submit a training program review and audit application
as established in 18 VAC 15-20-459.6.

18 VAC 15-20-459.11. Renewal of accredited asbestos
training programs.

Providers of accredited asbestos training programs desiring to
renew their approval shall submit the renewal notice to the
department along with the following:

1. Appropriate fee.

2. List of training programs for which they are renewing.
3. Any changes made to the training program(s).

4. Dates on which the training material was last updated.

18 VAC 15-20-459.12. Changes to an approved accredited
asbestos training program.

Once an accredited asbestos training program has been
approved, prior to the continuation of the accredited asbestos
training program, substantial changes in the information
required by subdivisions 1 through 5 of this section shall be
submitted to the board for review and approval. The board will
state its approval or disapproval of the changes by mail.

1. Training program curriculum.
2. Training program examination.
3. Training program materials.

4. Primary instructors and work practice instructors.
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5. Certificate of completion.

18 VAC 15-20-459.13. Transfer of approval
accredited asbestos training program.

of an

The transfer of the approval of an accredited asbestos
training program will require a review by the following
procedure:

1. The applicant for transfer shall submit an application to
the department and materials for review to determine if
substantial changes have been made to the program. All
submissions shall be in accordance with 18 VAC 15-20-
459.6.

2. Receipt of applications and deposit of fees submitted
does not indicate approval of the transfer.

3. A review of the submitted materials shall be performed to
determine if substantial changes have been made. A
substantial change is defined as a change in training
program materials, curriculum, primary instructors or
facilities at the time of transfer of the accredited asbestos
training program. A complete field audit may be conducted
of any applicant believed to have made a substantial
change.

18 VAC 15-20-459.14. Access by the department.

Accredited asbestos training program providers shall permit
department representatives to attend, evaluate, and monitor
any accredited asbestos training program. Prior notice of
attendance by agency representatives is not required.

18 VAC 15-20-459.15. Suspension or revocation of
approval of an accredited asbestos training program.

A. The board may withdraw approval of any accredited
asbestos training program for the following reasons:

1. The school, instructors, or training programs no longer
meet the standards established in this chapter.

2. The board determines that the provider is not conducting
the training in a manner that meets the requirements as set
forth in this chapter.

3. Suspension or revocation of training approval in another
state or by the EPA.

B. Decisions regarding withdrawal of approval shall be made
by the board under the provisions of the Virginia
Administrative Process Act (§ 9-6.14:1 et seq. of the Code of
Virginia).

PART XM XIX.

FRAININGPROVBER REQUIREMENTS ACCREDITED
ASBESTOS TRAINING PROGRAM PERFORMANCE

STANDARDS.
18 VAC 15-20-460. General.

This part outlines the record keeping responsibilities for an

a provider performing asbestos training under Virginia law. All
records are required to be available for review by
representatives of the board. Records required to be
maintained by the training provider must shall be maintained

physical location of the accredit’ed asbestos training provider.
18 VAC 15-20-470. Record keeping.

A. For all accredited asbestos training eeutses programs
approved by the board, the training previders provider shall
keep a list of all eeurse training program participants
attending the accredited asbestos training eeurse program.
The list shall contain the following minimum information:

1. Training provider;

2. Date of training;

3. Location of training esurse program presentation;
4. Type and length of training;

5. Geurse Training program director and primary instructor;

6. Ceurse-participants Training program participant's name
as it will appear on the Certificate of Completion to be
issued by the training provider;

7. Participants Participant's employer, if applicable;

8. Patticipants Participant's name, address, and social
security number;

9. Partieipants Participant's Virginia asbestos
number, if applicable;

10. The resulting certificate number assigned to a
participant who successfully completes the eeurse
accredited asbestos training program when applicable and
expiration date; and

license

11. The participant's examination score, when applicable.

B. The eeutse ftraining program participant list shall be
completed by the training provider and eeurse training
program participants daily.

C. The eeurse training program participant listing shall be
retained by the training provider for three years following the
date of completion of the training eeurse program.

B- II' eﬁ. course-partic pa"t ﬁ st-s |a||| be-subr ﬁ tted-to-d e_bea'd

E. D. The training provider shall retain all examinations
completed by eeudrse training program participants for a
period of three years.

E. Training providers shall notify the department no less than
48 hours prior to conducting an accredited asbestos training
program. The department will not recognize training
certificates from approved training providers that fail to notify.

18 VAC 15-20-480. Ceurse Accredited asbestos training
program outline and syllabus.

A. Prior to the start of the accredited asbestos training eedtse
program, the training provider shall prepare a course outline
or syllabus. The outline shall contain the following minimum
information:
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1. Ceurse Training program title and length of training;
2. Starting time of each day of training;

3. Course Training program section, inclusive length of
training time for each section and instructor for each eeurse
program section;

4. Scheduled breaks and inclusive length of breaks;
5. Scheduled lunch break and inclusive length of break;

6. Scheduled hands-on training, a description of the training
to be performed, length of training and name of the
instructor or instructors; and

7. Examination and inclusive length of examination time.

B. The training provider shall disseminate the esurse training
program outline or syllabus to all esurse training program
participants. A copy of the course outline shall be retained by
the training provider for a period of three years following the
completion of the training eeurse program.

18 VAC 15-20-490. Certificates of completion.

A. Following attendance of the accredited asbestos training
eourse program and successful completion of an examination
by the eeurse training program participant, the training
provider shall issue a Certificate of Completion to the eeurse
training program participant. The certificate shall contain the
following minimum information:

1. Training provider's business name;
2. Training provider's business address and phone number;
3. Location of training;

4. Typewritten or printed name of eedrse training program
participant;

5. Ceurse Training program title and length of training in
hours;

6. Certificate number;
7. Inclusive eeurse training program dates;
8. Examination date;

9. An expiration date one year subsequentte after the date
of completion of the accredited asbestos training eedtse
program;

10. For eeurses training programs covered under 40 CFR
Part 763, Subpart E, Appendix C, a statement that the
person receiving the certificate has completed the requisite
training for asbestos accreditation under TSCA Title II;

11. Statement of attendance and successful completion of
an examination by the eeufse training program participant;
and

12. Signature and typewritten or printed name of eourse the
accredited asbestos training program director or
administrator and primary instructor. The signature may be
a printed facsimile.

B. Changes to the Certificate of Completion shall be
submitted to the board for review and approval prior to
issuance to eedrse training program participants.

18 VAC 15-20-500. Geurse Training program materials:
course training program manuals; video instruction;
training equipment.

A. All training eeurse program participants shall be issued a
course training program manual for the asbestos training

€ourse program.

B. Use of video instruction is permitted as a method of

instruction in a—\irginia—appreved an accredited asbestos

training eeurse program, provided that videos are not the sole
and primary source of instruction unless they are interactive
videos.

. ; ; deo.

course—shall-have—undergone—the—review—and—approval
%%F%WFP&F%@HW j j 0

Videos shall be made available to the board, if requested,
during an on-site audit or inspection.

C. In no case will equipment utilized for display or part of
hands-on training have been utilized on an asbestos
abatement project site.

Equipment will be dedicated for training use only.

The training provider shall keep a listing of all equipment
utilized for training on file.

The equipment list will contain the following minimum
information:

1. Equipment brand name;
2. Equipment description; and

3. A statement of how the equipment is to be utilized in the
accredited asbestos training eeurse program.

The dated equipment list will be updated as new equipment is
added as part of an accredited asbestos training program and
retained each list must be maintained for a period of three
years.

18 VAC 15-20-510. Approval-of-instructors: (Repealed.)
o fioati E ol .

Virginia Register of Regulations

2550



Proposed Regulations

18 VAC 15-20-511. Instructor qualifications.

A. An approved accredited asbestos training program shall
employ a training manager who:

1. Has a minimum of two years experience in teaching
adults; or

2. Has a minimum of three years experience in the
asbestos abatement industry.

B. An approved accredited asbestos training program shall
use principal instructors who:

1. Have a minimum of 24 hours of asbestos specific
training; and

2. Have a minimum of two years experience in the
asbestos abatement industry, or have a minimum of two
years in teaching adults.

C. Documentation of all instructor qualifications shall be
reviewed and approved by the board prior to the instructor
teaching in an accredited asbestos training program.

D. Guest instructors are exempt from instructor qualifications
and are limited to no more than two hours of training per day.

18 VAC 15-20-520. Number of instructors required to
provide training.

A. The board strongly recommends a minimum of two

instructors to teach a—\irginia—appreved an accredited

asbestos initial worker esurse training program.

B. Fhe-board-requires At least two instructors shall be used
for each Virginia——approved supervisor, inspector,

management planner, project designer and project monitor
initial eeurse accredited asbestos training program.

C. One instructor is adequate per refresher eeurse training
program.

D. At least one instructor shall be in the elass classroom and
available to the students at all times during the eeutse training
program.

18 VAC 15-20-530. Student to instructor ratios.

A. Hands-on training is-te means an evaluation that tests the
trainee’s ability to satisfactorily perform the work practices
and procedures in this chapter and shall be overseen by the
instructor at a ratio of no more then than 10 students to one
instructor.

B. There shall be no more than three eourse training program
participants in any hands-on exercise, except for a hands-on
training exercise which involves building containments.

18 VAC 15-20-540. Distinct training disciplines.

All initial and refresher accredited asbestos training eeurses
programs shall be discipline specific.

18 VAC 15-20-550. Completion of training.

The total hours of actual training must for an initial training
program, including examinations, shall be completed within a
single two-week time frame, from the start time—of-initial

training to finish.
18 VAC 15-20-560. Length of training.

The following are the requirements for length of training for a

Virginia—approved an accredited asbestos training eedtse
program:

1. In no case shall actual asbestos training exceed eight
hours in a 24-hour period;

2. Training given during evening hours (after 5 p.m. and
before 8 a.m.) may not exceed four hours, except training
that is conducted during the student’s second or third shift
of working hours; and

3. Training performed on weekends (Friday after 5 p.m. to
Monday 8 a.m.) may not exceed 16 hours.

18 VAC 15-20-570. Non-English speaking accredited
asbestos training eeurses programs.

All Mirginia—approved asbestos training eeurses programs
shall be taught in English. Accredited asbestos worker

training eedrses programs are exempt from this section.

18 VAC 15-20-580. Examinations.

A. All accredited asbestos training eeurses—approved-by-the
board-and-utilized-for-licensure-by-the-beard programs shall

contain an examination following the instructional portion of
the accredited asbestos training eeurse program. This
requirement shall apply to all Virginia—approved—eourses
accredited asbestos training programs regardless of ceurse
training program location.

B. Oral examinations, except for workers, are not permitted in
a—Virginia—approved an accredited asbestos training eedrse
program. Trainers who provide worker oral examinations shall
issue an answer sheet to be marked by the student. The
student shall sign the answer sheet and it shall become a part
of the trainers training provider's required record keeping
under18-VAC15-20-470-E.

C. Examinations in languages other than English are
permitted in accredited asbestos worker eedrses training
programs only.

D. Examinations shall be given in the language of the training
program’s course instruction.

E. Reexamination following unsuccessful completion of the
examination is permitted in—a—\irginia—approved—asbestos
training—course. The reexamination shall be limited to one
attempt to pass following the initial examination. If the
participant fails to achieve a 70% passing score after the
second attempt, the participant must shall retake the
accredited asbestos training eeurse program before he is
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permitted to take a retest. The training provider shall retain all
the examinations completed by the eeurse training program
participant in compliance with £8-\AC-15-20-470-E the record
keeping requirements of this chapter.

18 VAC 15-20-590. Change of address, phone number or
contact person.

Fraining—providers—approved—by—the—beard Providers of

accredited asbestos training programs are required to notify
the board in writing of changes of address, phone number or
primary instructor within 30 business days ef after changes to
any of these items.

18 VAC 15-20-600. Termination of training.

When a beard-approved training provider ceases to conduct

any of its training courses, the-training—provider it shall notify
the board in writing and give the board the opportunity to take

possession of the provider's asbestos training records relating
to such courses.

18 VAC 15-20-610. EPA ASHARA compliance.

All Virginia-approved accredited asbestos training previders
programs shall be in compliance with all training and record
keeping requirements established by the YSEPA Model
Accreditation Plan, 40 CFR Part 763, Subpart E.

PARTAL
FRAINING-COURSE-APPROVALPROCESS:

18 VAC 15-20-620 through 18 VAC 15-20-690. (Repealed.)

PART M XX.
ACCREDITED ASBESTOS TRAINING €OURSE

REQUIREMENTS PROGRAM STANDARDS.
18 VAC 15-20-700. General.
In all of the following accredited asbestos training eeurse

program requirements, one day shall be equal to eight hours,
inclusive of lunch and breaks. A

requirements—one—day—shall-be—egualto—eight hours—Al
ta.u.ung COUSES exeept ﬁp eqe.et '5'9““9 sha ||eet;.t ©
18 VAC 15-20-710. Worker training.

Asbestos abatement workers shall complete at least a four-
day (32 hours) training eedrse program as outlined below. All
training eeurses programs shall be approved by the board.
The accredited asbestos training eeurse program shall
include lectures, demonstrations, at least 14 hours of
hands-on training, a eedrse training program review, and an
examination.

The training shall address the following topics:
1. Physical characteristics of asbestos.
a. ldentification of asbestos.
b. Aerodynamic characteristics.
c. Typical uses and physical appearance.
d. A summary of abatement control options.

2. Potential health effects related to asbestos exposure.

a. The nature of asbestos-related diseases.

b. Routes of exposure, dose-response relationships and
the lack of a safe exposure level.

c. Synergism between cigarette smoking and asbestos
exposure.

d. Latency period for disease.

. Employee personal protective equipment.

a. Classes and characteristics of respirator types.

b. Limitations of respirators and their proper selection,
inspection, donning, use, maintenance, and storage
procedures.

c. Methods for field testing of the facepiece-to-face seal
(positive and negative pressure fitting tests).

d. Qualitative and quantitative fit testing procedures.

e. Variability between field and laboratory protection
factors.

f. Factors that alter respirator fit (eg., facial hair).

g. The components of a proper respiratory protection
program.

h. Selection and use of personal protective clothing; use,
storage, and handling of nondisposable clothing.

i. Regulations covering personal protective equipment.

. State-of-the-art work practices.

a. Asbestos abatement activities including descriptions of
construction and maintenance of barriers and
decontamination enclosure systems.

b. Positioning of warning signs.
c. Electrical and ventilation system lock-out.

d. Working techniques for minimizing fiber release, use of
wet methods, use of negative pressure ventilation
equipment, use of high efficiency particulate air (HEPA)
vacuums.

e. Clean-up and disposal procedures.

f. Work practices for removal, encapsulation, enclosure,
and repair.

g. Emergency procedures for sudden releases.

h. Potential exposure situations, and transport and
disposal procedures.

i. Recommended and prohibited work practices.

5. Personal hygiene.

a. Entry and exit procedures for the work area, use of
showers, avoidance of eating, drinking, smoking, and
chewing (gum or tobacco) in the work area.

b. Potential exposures, sueh—as including family
exposure.

6. Additional safety hazards.
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a. Hazards encountered during abatement activities and
how to deal with them, including electrical hazards, heat
stress, air contaminants other than asbestos, fire and
explosion hazards.

b. Scaffold and ladder hazards.

c. Slips, trips and falls.

d. Confined spaces.
7. Medical monitoring.

a. OSHA requirements for a pulmonary function test.

b. Chest X-rays and a medical history for each employee.
8. Air monitoring.

a. Procedures to determine airborne concentrations of
asbestos fibers.

b. Focusing on how personal air sampling is performed
and the reasons for it.

9. Relevant federal, state and local regulatory
requirements, procedures and standards, with particular
attention directed at relevant USEPA, OSHA, and state
regulations concerning asbestos abatement workers and
Department of Transportation regulations (49 CFR 172
Subpart H), with emphasis on packaging requirements and
marking of containers of ACM waste.

10. Establishment of respiratory protection programs.

11. Ceurse Training program review. A review of key
aspects of the accredited asbestos training eeudtse
program.

18 VAC 15-20-720. Examinations: Asbestos abatement
worker.

Upon completion of an approved initial training eeurse
program, a closed-book examination will be administered.
Demonstration testing will also be permitted as part of the
examination. Each examination shall cover the topics
included in the training eeurse program. Persons who pass
the examination and fulfil the eeurse training program
requirements will receive a Certificate of Completion as
specified in 38 AC-15-20-499 this chapter. The following are
the requirements for an examination:

1. Fifty multiple choice questions; and
2. Passing score: 70% correct.
18 VAC 15-20-730. Refresher training eeurse program.

A. Accredited asbestos refresher eedrses training programs
shall be one day (eight hours) for asbestos abatement
workers. The eeurse training programs shall review federal
and state regulations, discuss changes to the regulations, if
applicable, and developments in state-of-the-art procedures.
A review of the following topics from the initial eeurse
accredited asbestos training program shall be included in the
accredited asbestos worker refresher training program:

1. Potential health effects related to asbestos exposure;

2. Employee personal protective equipment;

3. State-of-the-art work practices (with emphasis on work
practices for removal, encapsulation, encasement,
enclosure and repair and proper working techniques for
minimizing fiber release, use of wet methods, use of
negative pressure ventilation equipment and the use of
high efficiency particulate air (HEPA) vacuums);

4. Personal hygiene; and
5. Additional safety hazards.

B. A written closed-book examination shall be included in the
refresher eeurse training program. The examination will
consist of no fewer than 50 questions. The passing score will
be 70% correct. Persons who pass the examination and fulfill
the eedrse training program requirements will receive a
Certificate of Completion as specified in 48 VAC-15-20-490
this chapter.

18 VAC 15-20-740. Supervisor training.

Asbestos abatement supervisors shall complete a five-day
(40 hours) training eedrse program as outlined below. The
training eeurse program shall include leeture lectures,
demonstrations, eedtse training program review, examination,
and at least 14 hours of hands-on training which allows
supervisors the experience of performing actual tasks
associated with asbestos abatement. The supensisers
accredited asbestos supervisor training eedrse program shall
address the following topics:

1. The role of the supervisor in the asbestos abatement
process.

2. The physical characteristics of
asbestos-containing materials.

asbestos and

a. Identification of asbestos.
b. Aerodynamic characteristics.
c. Typical uses, physical appearance.
d. A review of hazard assessment considerations.
e. A summary of abatement control options.
3. Potential health effects related to asbestos exposure.
a. The nature of asbestos-related diseases.

b. Routes of exposure, dose-response relationships and
the lack of a safe exposure level.

c. Synergism between cigarette smoking and asbestos
exposure.

d. Latency period for disease.
4. Employee personal protective equipment.
a. Classes and characteristics of respirator types.

b. Limitations of respirators and their proper selection,
inspection, donning, use, maintenance and storage
procedures.

c. Methods for field testing of the facepiece-to-face seal
(positive and negative pressure fitting tests).

d. Qualitative and quantitative fit testing procedures.
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e. Variability between field and laboratory protection
factors.

f. Factors that alter respirator fit (e.g., facial hair, dental
work, weight loss or gain).

g. The components of a proper respiratory protection
program.

h. Selection and use of personal protective clothing; use,
storage and handling of nondisposable clothing.

i. Regulations covering personal protective equipment.
5. State-of-the-art work practices.

a. Work practices for asbestos abatement activities
including descriptions of proper construction and
maintenance of barriers and decontamination enclosure
systems.

b. Positioning of warning signs.
c. Electrical and ventilation system lock-out.

d. Working techniques for minimizing fiber release, use of
wet methods, use of negative pressure ventilation
equipment, and use of high efficiency particulate air
(HEPA) vacuums.

e. Clean-up and disposal procedures.

f.  Work practices for removal,
encasement, enclosure and repair.

encapsulation,

g. Emergency procedures for sudden releases.
h. Potential exposure situations.

i. Transport and disposal procedures.

j- Recommended and prohibited work practices.

k. Discussion of new abatement related techniques and
methodologies.

6. Personal hygiene.

a. Entry and exit procedures for the work area; use of
showers; and avoidance of eating, drinking, smoking, and
chewing (gum or tobacco) in the work area.

b. Potential exposures, such as family exposure, shall
also be included.

7. Additional safety hazards.

a. Hazards encountered during abatement activities and
how to deal with them, including electrical hazards, heat
stress, air contaminants other than asbestos, fire and
explosion hazards.

b. Scaffold and ladder hazards.
c. Slips, trips and falls.
d. Confined spaces.

8. Medical monitoring. OSHA requirements for a pulmonary
function test, chest X-rays and a medical history for each
employee.

9. Air monitoring.

a. Procedures to determine airborne concentration of
asbestos fibers, including a description of aggressive
sampling, sampling equipment and methods.

b. Reasons for air monitoring.

c. Types of samples and interpretation of results,
specifically from analysis performed by polarized light,
phase-contrast, and electron microscopy analyses.

10. Relevant federal, state, and local regulatory
requirements, procedures and standards including:

a. Requirements of TSCA Title II;

b. 40 CFR Part 61, National Emission Standards for
Hazardous Air Pollutants, Subparts A (General
Provisions) and M (National Emission Standards for
Asbestos);

c. OSHA Standards for permissible-expesure-to-airberne
concentrations—of —asbestos—fibers—and Respiratory
Protection (29 CFR 1910.134);

d. OSHA Asbestos Construction Standard (29 CFR
1926.58 1926.1101);

e. USEPA Worker Protection Rule, 40 CFR Part 763,
Subpart G;

f.  Requirements for Asbestos-Containing Waste
Materials, 9 VAC 20-80-640; and

g. 49 CFR Part 172, Subpart H, Department of
Transportation regulations covering packaging, proper
marking of shipping containers and shipping papers.

11. A review of NESHAP Guidance Documents.
a. Common Questions on the Asbestos NESHAP.

b. Asbestos NESHAP: Regulated Asbestos Containing
Materials Guidance (EPA 340/1-90-018).

c. Asbestos NESHAP: Adequately Wet Guidance (EPA
340/1-90-019).

d. Reporting and Record Keeping Requirements for
Waste Disposal: A Field Guide (EPA 340/1-90-016).

12. Respiratory protection programs and medical
surveillance programs.

13. Insurance and liability issues.

a. Contractor issues, worker's compensation coverage,
and exclusions.

b. Third-party liabilities and defenses.
c. Insurance coverage and exclusions.
14. Record keeping for asbestos abatement projects:

a. Records required by federal, state, and local
regulations.

b. Records recommended for legal and insurance
purposes.

15. Supervisory techniques for asbestos abatement
activities. Supervisory practices to enforce and reinforce
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the required work practices and to discourage unsafe work
practices.

16. Contract specifications. Discussions of key elements
that are included in contract specifications.

17. Ceurse Training program review. A review of key
aspects of the accredited asbestos training eeudtse
program.

18 VAC 15-20-750. Examinations: asbestos abatement
supervisors.

Upon completion of an approved accredited asbestos initial
training eeurse program, a closed-book examination will be
administered. Demonstration testing will also be permitted as
part of the examination. Each examination shall cover the
topics included in the training eedtse program. Persons who
pass the examination and fulfill the eeurse training program
requirements will receive a Certificate of Completion as
specified in 38 AC-15-20-499 this chapter. The following are
the requirements for an examination:

1. One hundred multiple choice questions; and
2. Passing score: 70% correct.
18 VAC 15-20-760. Refresher training eeurse program.

A. Accredited asbestos refresher eedrses training programs
shall be one day (eight hours) for asbestos abatement
supervisors. The esurse training program shall review federal
and state regulations, discuss changes to the regulations, if
applicable, and developments in state-of-the-art procedures.
A review of the following topics from the initial eeurse
accredited asbestos training program shall be included in the
asbestos supervisor refresher esurse training program:

1. Potential health effects related to asbestos exposure;

2. Employee personal protective equipment; including
medical monitoring and respiratory protection program;

3. State-of-the-art work practices (with emphasis on work
practices for removal, encapsulation, enclosure and repair
and proper working techniques for minimizing fiber release,
use of wet methods, use of negative pressure ventilation
equipment and the use of high efficiency particulate air
(HEPA) vacuums);

4. Additional safety hazards and medical monitoring;

5. Review of the Asbestos NESHAP, OSHA and DOT
requirements; and

6. Review of Virginia regulations concerning asbestos
licensing, removal and disposal.

B. A written closed-book examination shall be included in the
refresher eeurse training program. The examination will
consist of no fewer than 50 questions. The passing score will
be 70% correct. Persons who pass the refresher eeurse
training program examination will receive a Certificate of
Completion. The certificate shall conform to 18VAC
15-20-499 the requirements of this chapter.

18 VAC 15-20-770. Inspector training.

A. Asbestos inspectors shall complete a three-day (24 hours)
accredited asbestos training eeurse program as outlined
below. The eeurse training program shall include lectures,
demonstrations, four hours of hands-on training, ceurse
training program review and a written examination. The
accredited asbestos inspector training esurse program shall
address the following topics:

1. Ceurse Training program overview.

a. The role of the inspector in the asbestos abatement
industry.

b. A discussion of inspection requirements and criteria for
AHERA, NESHAPs and state agencies.

2. Background information on asbestos.

a. ldentification of asbestos, and examples and
discussion of the uses and locations of asbestos in
buildings.

b. Physical appearance of asbestos.
3. Potential health effects related to asbestos exposure.
a. The nature of asbestos-related diseases.

b. Routes of exposure, dose-response relationships and
the lack of a safe exposure level.

c. The synergism between cigarette smoking and
asbestos exposure.

d. Latency period for asbestos-related diseases, a
discussion of the relationship of asbestos exposure to
asbestosis, lung cancer, mesothelioma and cancer of
other organs.

4. Functions/qualifications for inspectors.

a. Discussions of prior experience and qualifications for
inspectors and management planners.

b. Discussions of the functions of an accredited inspector
as compared to those of an accredited management
planner.

c. Discussion of the inspection process
inventory of ACM and physical assessment.

including

5. Legal liabilities and defenses.

a. Responsibilities of the inspector, a discussion of
comprehensive general liability policies, claims made and
occurrence policies, environment and pollution liability
policy clauses; state liability insurance requirements.

b. Bonding and relationship of insurance availability to
bond availability.

6. Understanding building systems.

a. The relationship between building systems, including:
an overview of common building physical plan layout;
heat, ventilation and air conditioning (HVAC) system
types; physical organization; and where asbestos is
found on HVAC components.
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b. Building mechanical systems, their types and
organization and where to look for asbestos on such
systems.

c. Inspecting electrical systems, including appropriate
safety precautions.

d. Reading building plans and as-built drawings.
7. Public/employee/building occupant relations.

a. Notification of employee organizations about the
inspection.

b. Signs to warn building occupants.
c. Tactics in dealing with occupants and the press.
d. Scheduling inspections to minimize disruptions.

e. Education of building occupants about actions being
taken.

8. Preinspection planning and review of previous inspection

records.

a. Scheduling the inspection and obtaining access.

b. Building record review; identification of probable
homogeneous areas from building plans or as-built
drawings.

c. Consultation with maintenance or building personnel.

d. Review of previous inspection, sampling, and
abatement records of a building.

e. The role of the inspector in exclusions for previously
performed inspections.

9. Inspection for friable and nonfriable asbestos-containing
materia{ACM) and assessment of the condition of friable

ACM.

a. Procedures to follow in conducting visual inspections
for friable and nonfriable ACM.

b. Types of building materials that may contain asbestos.
c¢. Touching materials to determine friability.

d. Open return air plenums and their importance in HVAC
systems.

e. Assessing damage, significant damage, potential
damage, and potential significant damage.

f. Amount of suspected ACM, both in total quantity and
as a percentage of the total area.

g. Type of damage.
h. Accessibility.
i. Material's potential for disturbance.

j- Known or suspected causes of damage or significant
damage, and deterioration as assessment factors.

10. Bulk sampling/documentation of asbestos in schools.

a. Detailed discussion of the "Simplified Sampling
Scheme for Friable Surfacing Materials" (USEPA
560/5-85-030a October 1985).

b. Techniqgues to ensure sampling in a randomly
distributed manner for other than friable surfacing
materials.

c. Techniques for bulk sampling.
d. Sampling equipment the inspector should use.

e. Patching or repair of damage done in sampling; an
inspector's repair kit.

f. Discussion of polarized light microscopy.

g. Choosing an accredited laboratory to analyze bulk
samples.

h. Quality control and quality assurance procedures.

11. Inspector respiratory protection and equipment.

a. Classes and characteristics of respirator types.
b. Limitations of respirators.

c. Selection, inspection, donning, use, maintenance, and
storage procedures for respirators.

d. Methods for field testing of the facepiece-to-face seal
(positive and negative pressure fitting tests); qualitative
and quantitative fit testing procedures.

e. Variability between field and laboratory protection
factors.

f. Factors that alter respirator fit (e.g., facial hair, dental
work, weight loss or gain).

g. The components of a proper respiratory protection
program.

h. Selection and use of personal protective clothing.

i. Use, storage, and handling of nondisposable clothing.

12. Record keeping and writing the inspection report.

a. Labeling of samples and keying sample identification
to sampling location.

b. Recommendations on sample labeling.
c. Detailing of ACM inventory.

d. Photographs of selected sampling areas and examples
of ACM condition.

e. Information required for inclusion in the management
plan by TSCA Title Il section 203 (i)(1).

13. Regulatory review.

a. USEPA EPA Worker Protection Rule found at 40 CFR
Part 763, Subpart G.

b. TSCA Title II.

c. OSHA Asbestos Construction Standard (29 CFR
1926.58 1926.1101).

Virginia Register of Regulations

2556



Proposed Regulations

d. OSHA respirator requirements (29 CFR 1910.134).

e. The friable ACM in Schools Rule found at 40 CFR Part
763, Subpart F.

f. Applicable state and local regulations.

g. Differences in federal and state requirements where
they apply and the effects, if any, on public and nonpublic
schools, and commercial and public buildings.

14. Field trip.

a. Including a field exercise with a walk-through
inspection.

b. On-site discussion of information gathering and
determination of sampling locations.

c. On-site practice in physical assessment.
d. Classroom discussion of field exercise.

15. Ceourse Training program review. A review of key
aspects of the accredited asbestos training eeudtse
program.

18 VAC 15-20-780. Examinations: asbestos inspectors.

Upon completion of an appreved accredited asbestos
inspector training esutse program, a closed-book examination
will be administered. Each examination shall cover the topics
included in the inspector training eeurse program. Persons
who pass the examination and fulfill eeurse training program
requirements will receive a Certificate of Completion as
specified in 38 AC-15-20-499 this chapter. The following are
the requirements for examination:

1. One hundred multiple choice questions; and
2. Passing score: 70% correct.
18 VAC 15-20-790. Refresher training eeurse program.

A. Accredited asbestos refresher eedrses training programs
shall be 422 one-half day (four hours) for inspectors. The
course training program shall review federal and state
regulations, discuss changes to the regulations, if applicable,
and review developments in state-of-the-art procedures. A
review of the following topics from the initial eeurse accredited
asbestos training program shall be included in the accredited
asbestos inspector refresher esurse training program:

1. Inspection for friable and nonfriable asbestos-containing
material (ACM) and assessment of the condition of friable
ACM;

2. Bulk sampling/documentation of asbestos in schools;
and

3. Reinspection and reassessment techniques.

B. The use of exercises to encourage interactive learning and
participation is suggested. These exercises may take the form
of reviewing building plans, inspection reports, a video or
photo walk-through of an area to be inspected and written
interviews with maintenance personnel to draw upon items
covered in the initial accredited asbestos inspector ceurse
training program.

C. A written closed-book examination will be administered
covering the topics included in the asbestos inspector
refresher training eeurse program. The examination will
consist of no fewer than 50 questions. The passing score will
be 70% correct. Persons who pass the asbestos inspector
refresher training eeurse program examination will receive a
Certificate of Completion as specified in 48 VAC-15-20-490
this chapter.

18 VAC 15-20-800.
training.

Asbestos management planners seeking—acereditation—must

shall complete an accredited asbestos inspector training
course program as eutlined-abeve provided in 18 VAC 15-20-
770 and a two-day management planner training ceurse
program. The two-day (16 hours) accredited asbestos training
program shall include lectures, demonstrations, ceurse
program review, and a written examination. The accredited
asbestos management planner training eeurse program shall
address the following topics:

Asbestos management planner

1. Ceurse Training program overview.
a. The role of the management planner.
b. Operations and maintenance programs.

c. Setting work priorities;
occupants.

protection of building

2. Evaluation/interpretation of survey results.

a. Review of TSCA Title Il requirements for inspection
and management plans as given in section 203(i)(1) of
TSCA Title 11

b. Summarized field data and laboratory results;
comparison between field inspector's data sheet with
laboratory results and site survey.

3. Hazard assessment.

a. Amplification of the difference between physical
assessment and hazard assessment.

b. The role of the management planner in hazard
assessment.

c. Explanation of significant damage, damage, potential
damage, and potential significant damage and use of a
description (or decision tree) code for assessment of
ACM; assessment of friable ACM.

d. Relationship of accessibility, vibration sources, use of
adjoining space, air plenums and other factors to hazard
assessment.

4. Legal implications.

a. Liability; insurance issues specific to management
planners.

b. Liabilities associated with interim control measures,
in-house maintenance, repair, and removal.

c. Use of results from previous inspections.

5. Evaluation and selection of control options.
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a. Overview of encapsulation, enclosure, interim
operations and maintenance, and removal; advantages
and disadvantages of each method.

b. Response actions described via a decision tree or
other appropriate method; work practices for each
response action.

c. Staging and prioritizing of work in both vacant and
occupied buildings.

d The need for containment

. barriers and
decontamination in response actions.
6. Role of other professionals.

a. Use of industrial hygienists, engineers and architects
in developing technical specifications for response
actions.

b. Any requirements that may exist for an architect to
sign-off on plans.

c. Team approach to designing of high-quality job
specifications.

7. Developing an operations and maintenance (O&M) plan.
a. Purpose of the plan.
b. Discussion of applicable YSEPA guidance documents.

¢. What actions should be taken by custodial staff: proper
cleaning procedures; steam cleaning and high efficiency
particulate aeresel air (HEPA) vacuuming.

d. Reducing disturbance of ACM.

e. Scheduling O&M for off-hours;
canceling renovation in areas with ACM.

rescheduling or

f. Boiler room maintenance.
g. Disposal of ACM.

h. In-house procedures for ACM: bridging and
penetrating encapsulants, pipe fittings, metal sleeves,
poly vinyl chloride (PVC), canvas, and wet wraps; muslin
with straps; fiber mesh cloth; mineral wool, and insulating
cement.

i. Discussion of employee protection programs and staff
training.

j- Case study in developing an O&M plan (development,
implementation process, and problems that have been
experienced).

9. 8. Record keeping for the management planner.

a. Use of field
laboratory results.

inspector's data sheet along with

b. On-going record keeping as a means to track asbestos
disturbance.

c. Procedures for record keeping.

10 9. Assembling and submitting the management plan.
a. Plan requirements in TSCA Title Il section 203(1)(1).
b. The management plan as a planning tool.

41 10. Financing abatement actions.

a. Economic analysis and cost estimates.
b. Development of cost estimates.

c. Present costs of abatement versus future operations
and maintenance costs.

d. Asbestos School Hazard Abatement Act grants and
loans.

12. 11. A review of key aspects of the accredited asbestos
training eedrse program.

18 VAC 15-20-810. Examinations: asbestos management
planners.

Upon completion of an appreved accredited asbestos
management planner training eedrse program, a closed-book
examination will be administered. Each examination shall
cover the topics included in the management planner training
course program. Persons who pass the examination and fulffill
eeurse training program requirements will receive a Certificate
of Completion as specified in 38 AC-15-20-490 this chapter.
The following are the requirements for examination:

1. One hundred multiple choice questions; and
2. Passing score: 70% correct.
18 VAC 15-20-820. Refresher training eeurse program.

A. Management planners shall attend the inspector refresher
eourse training program of 442 one-half day (four hours) plus
an additional 2 one-half day (four hours) on management
planning. The eeutse training program shall review federal
and state regulations, discuss changes, if applicable, and
review developments in state-of-the-art procedures. A review
of the following topics from the initial accredited asbestos
management planner training eeurse program shall be
included in the asbestos management planner refresher
training eedrse program:

1. Evaluation and interpretation of survey results;

2. Hazard assessment;

3. Evaluation and selection of control options; and
4. Developing an Operations and Maintenance plan.

B. The use of exercises to encourage interactive learning and
participation is suggested. These exercises may take the form
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of reviewing inspection reports, a video or photo walk-through
of a building to have a management plan prepared for and a
review of reinspection or abatement reports to update or
prepare a management plan to draw upon items covered in
the accredited asbestos inspector eedrse training program
and the initial accredited asbestos management planner
€ourse training program.

C. A written closed-book examination will be administered
covering the topics included in the asbestos inspecter
management planner refresher eeurse training program. The
examination will consist of no fewer than 50 questions. The
passing score will be 70% correct. Persons who pass the
asbestos management planner refresher training eceurse
program examination will receive a Certificate of Completion
as specified in £8-AC-15-20-490 this chapter.

18 VAC 15-20-830. Asbestos project designer training.

Asbestos project designers shall complete a three-day (24
hours) accredited asbestos project designer training eeurse
program as outlined below. The three-day asbestos project
designer training program shall include lectures,
demonstrations, a field trip, eeurse training program review,
and a written examination. The three-day asbestos project
designer training eeurse program shall address the following
topics:

1. Geurse Training program overview.

a. The role of the project designer in the asbestos
abatement industry.

b. Discussion of what a project design is.
2. Background information on asbestos.

a. ldentification of asbestos; examples and discussion of
the uses and locations of asbestos in buildings.

b. Physical appearance of asbestos.
3. Potential health effects related to asbestos exposure.
a. Nature of asbestos-related diseases.

b. Routes of exposure, dose-response relationships and
the lack of a safe exposure level.

c. The synergistic effect between cigarette smoking and
asbestos exposure.

d. The latency period of asbestos-related diseases; a
discussion of the relationship between asbestos
exposure and asbestosis, lung cancer, mesothelioma,
and cancer of other organs.

4. Overview of abatement construction projects.
a. Abatement as a portion of a renovation project.

b. OSHA requirements for notification of other contractors
on a multi-employer site (29 CFR 1926-58 1926.1101).

5. Safety system design specifications.

a. Construction and maintenance of containment barriers
and decontamination enclosure systems.

b. Positioning of warning signs.

c. Electrical and ventilation system lock-out.
d. Proper working techniques for minimizing fiber release.

e. Entry and exit procedures for the work area, use of wet
methods, use of negative pressure exhaust ventilation
equipment, use of high efficiency particulate aeresel air
(HEPA) vacuums, proper clean-up and disposal of
asbestos, work practices as they apply to encapsulation,
enclosure, and repair, use of glove bags and a
demonstration of glove bag use.

. Field trip.

a. Visit an a proposed abatement site or other suitable
building site, including on-site discussions of abatement
design.

b. Building walk-through inspection, and discussion
following the walk-through.

. Employee personal protective equipment.

a. Classes and characteristics of respirator types.

b. Limitations of respirators, proper selection, inspection,
donning, use, maintenance, and storage procedures.

c. Methods for field testing of the face-to-facepiece

facepiece-to-face seal (positive and negative pressure
fitting tests).

d. Qualitative and quantitative fit testing procedures.

e. Variability between field and laboratory protection
factors, factors that alter respirator fit (e.g., facial hair,
dental work and weight loss or gain).

f. Components of a proper respiratory protection
program.

g. Selection and use of personal protective clothing, use,
storage and handling of nondisposable clothing.

h. Regulations covering personal protective equipment.

. Additional safety hazards.

a. Hazards encountered during abatement activities and
how to deal with them.

b. Electrical hazards, heat stress, air contaminants other
than asbestos, fire and explosion hazards.

. Fiber aerodynamics and control.

a. Aerodynamic characteristics of asbestos fibers.
b. Importance of proper containment barriers.

c. Settling time for asbestos fibers.

d. Wet methods in abatement.

e. Aggressive air monitoring following abatement.

f. Aggressive air movement and negative pressure
exhaust ventilation as a clean-up method.

10. Designing abatement solutions.

a. Discussions of removal, enclosure, and encapsulation
methods.
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b. Asbestos waste disposal.
11. Budgeting/cost estimation.
a. Development of cost estimates.

b. Present costs of abatement versus future operations
and maintenance costs.

c. Setting priorities for abatement jobs to reduce cost.
12. Writing abatement specifications.

a. Means and methods
performance specifications.

specifications  versus

b. Design of abatement in occupied buildings.

c. Modification of guide specifications to a particular
building.

d. Worker and building occupant
considerations.

health/medical

e. Replacement of ACM with non-asbestos substitutes.
f. Clearance of work area after abatement.
g. Air monitoring for clearance.

13. Preparing abatement drawings.
a. Use of as-built drawings.
b. Use of inspection photographs and on-site reports.
c. Particular problems in abatement drawings.

14. Contract preparation and administration.

15. Legal/liabilities/defenses.

a. Insurance considerations, bonding, hold harmless
clauses, and use of abatement contractor's liability
insurance.

b. Claims-made versus occurrence policies.
asbestos-free

16. Replacement of asbestos with

substitutes.
17. Role of other consultants.

a. Development of technical specification sections by
industrial hygienists or engineers.

b. The multi-disciplinary team approach to abatement
design.

c. The use and responsibilities of a project monitor on the
abatement site.

18. Occupied buildings.

a. Special design procedures required in occupied
buildings.

b. Education of occupants.
c. Extra monitoring recommendations.
d. Staging of work to minimize occupant exposure.

e. Scheduling of renovation to minimize exposure.

19. Relevant federal, state and local regulatory
requirements. Procedures and standards including:

a. Requirements of TSCA Title II;

b. 40 CFR Part 61, National Emission Standards for
Hazardous Air Pollutants, Subparts A (General
Provisions) and M (National Emission Standard for
Asbestos);

c. OSHA standards for permissible-exposure-to-airberne
concentrations—of —asbestos—fibers—and respiratory

protection (29 CFR 1910.134);

d. USEPA Worker Protection Rule, found at 40 CFR Part
763, Subpart G;

e. OSHA Asbestos Construction Standard found at 29
CFR 1926:58 1926.1101; and

f. OSHA Hazard Communication Standard found in 29
CFR 1926.59.

20. A review of key aspects of the accredited asbestos
training eeurse program.

18 VAC 15-20-840.
designers.

Examinations: asbestos project

Upon completion of an appreved accredited asbestos project
designer training eedrse program, a closed-book examination
will be administered. Each examination shall cover the topics
included in the asbestos project designer training eceurse
program. Persons who pass the examination and fulfill ceurse
training program requirements will receive a Certificate of
Completion as specified in 18-AC-15-20-490 this chapter.
The following are the requirements for examination:

1. One hundred multiple choice questions; and
2. Passing score: 70% correct.
18 VAC 15-20-850. Refresher training eeurse program.

A. The accredited asbestos project designer refresher training
program shall be one day (eight hours) in length. The ceurse
training program shall review federal and state regulations,
discuss changes to the regulations, if applicable, and review
developments in state-of-the-art procedures. A review of the
following topics from the initial project designer training
eourse program shall be included in the accredited asbestos
project designer refresher training esurse program:

1. Safety system design specifications;

2. Writing abatement specifications;

3. Employee personal protective equipment; and
4. Budgeting and cost estimation.

B. The use of exercises to encourage interactive learning and
participation is suggested. These exercises may take the form
of reviewing inspection reports, a video or photo walk-through
of a building to prepare a response action, a review of a
mock-up cost list of equipment and materials utilized for
various response actions to be designed within certain budget
constraints and recommending a response action based upon
the cost, budget and material condition constraints.
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C. A written closed-book examination will be administered
covering the topics included in the asbestos project designer
refresher eeurses training program. The examination will
consist of no fewer than 50 questions. The passing score will
be 70% correct. Persons who pass the asbestos project
designer refresher training eeurse program will receive a
Certificate of Completion as specified in 48 VAC-15-20-490
this chapter.

18 VAC 15-20-860. Project monitor training.

A. Asbestos abatement project monitors shall complete a
five-day (40 hours) accredited asbestos training eceurse
program as outlined below. All training eeurses programs
shall be approved by the department board. The accredited
asbestos training eeurse program shall include lecture
lectures, demonstrations, eeurse training program review,
examination, and at least six hours of hands-on training which
allows project monitors the experience of performing actual
tasks associated with asbestos project monitoring. Those
applicants who hold current supervisors or project designers
certification accreditation need not complete the entire
40-hour accredited asbestos training eedtse program, but
may complete the 16-hour portion of the

topie-rumber11 training program described in subdivision B 1
of this section and take the examination. The comprehensive
40-hour accredited asbestos project monitor training ceurse
program shall address the following topics:

1. The physical characteristics of asbestos and
asbestos-containing materials.

a. ldentification of asbestos.

b. Typical uses and locations in buildings, physical
appearance.

c. A review of hazard assessment control options.
d. A summary of abatement control options.

2. Potential health effects related to asbestos exposure.
a. The nature of asbestos-related diseases.

b. Routes of exposure, dose-response relationships and
the lack of a safe exposure level.

c. Synergism between cigarette smoking and asbestos
exposure.

d. Latency period for disease; a discussion of the
relationship between asbestos exposure and asbestosis,
lung cancer, mesothelioma, and cancer of the other
organs.

3. Employee personal protective equipment.
a. Classes and characteristics of respirator types.

b. Limitations of respirators and their proper selection,
inspection, donning, use, maintenance and storage
procedures.

c. Methods for field testing of the facepiece-to-face seal
(positive and negative pressure fitting tests).

d. Qualitative and quantitative fit testing procedures.

e. Variability between field and laboratory protection
factors.

f. Factors that alter respirator fit (e.g., facial hair, dental
work, weight loss or gain).

g. The components of a proper respiratory protection
program.

h. Selection and uses of personal protective clothing;
use, storage, and handling of nondisposable clothing.

i. Regulations covering personal protection equipment.

4. State of the art work practices.

a. Work practices for asbestos abatement activities
including description of proper construction and
maintenance barriers and decontamination enclosure
systems.

b. Positioning of warning signs.
c. Electrical and ventilation system lock-out.

d. Working techniques for minimizing fiber release, use of
wet methods, use of negative pressure ventilation
equipment, use of high efficiency particulate air (HEPA)
vacuums. Entry and exit procedures for work area.

e. Clean-up and disposal procedures.

f. Work practices for removal, encapsulation, enclosure
and repair. Use of glove bags and a demonstration of
glove bag use.

g. Emergency procedures for sudden release.
h. Potential exposure situations.

i. Transport and disposal procedures.

j- Recommended and prohibited work practices.

k. Discussion of new abatement related techniques and
methodologies.

5. Personal hygiene.

a. Entry and exit procedures for the work area; use of
showers; avoidance of eating, drinking, smoking, and
chewing (gum or tobacco) in the work area.

b. Potential exposures, such as family exposure, shall
also be included.

6. Additional safety hazards as covered in OSHA CFR
Parts 1926 and 1910 to include:

a. Hazards encountered during the abatement activities
and how to deal with them, including electrical hazards,
heat stress, air contaminants other than asbestos, fire,
and explosion hazards;

b. Scaffold and ladder hazards;
c. Slips, trips and falls; and

d. Confined spaces.
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7. Medical monitoring. OSHA requirements for a pulmonary
function test, chest x-rays and a medical history for each
employee.

8. Respiratory protection programs and medical
surveillance programs.

9. Insurance and liability issues:

a. Contractor issues, worker's compensation coverage,
and exclusions.

b. Third-party liabilities and defenses.
c. Insurance coverage and exclusions.

10. Relevant federal, state and local regulatory
requirements, procedures and standards including:

a. Requirements of TSCA Title II;

b. 40 CFR Part 61 National Emission Standards for
Hazardous Air Pollutants, Subparts A (General
Provisions) and M (National Emission Standards for
Asbestos);

c. OSHA Standards for permissible-expoesure-to-airborne
coneentrations—of —asbestos—fibers—and respiratory

protection (29 CFR 1910.134);

d. OSHA Asbestos Construction Standard (29 CFR
1926.58 1926.1101);

e. OSHA Hazard Communication Standard (29 CFR
1926.59);

f. USEPA Worker Protection Rule, 40 CFR Part 763;
SubpartG;

g. Requirements of Asbestos-Containing Waste
Materials, 9 VAC 20-80-640;

h. DOT 49 CFR Parts 171 and 172 Subpart H; and
i. Virginia asbestos licensing regulations.

B. The material outlined below encompasses the 16-hour
accredited asbestos project monitor training eeurse program.
Those applicants who are currently accredited as supervisors
or project designers need only to complete this the 16-hour
project menitors—eedrse monitor training program and
examination. The comprehensive 40-hour project monitor
training program includes the preceding topics and continues
below.

1. Air monitoring.

a. NIOSH Asbestos Monitoring Procedure. Procedures to
determine airborne concentration of asbestos fibers,
including a description of aggressive sampling, sampling
equipment and methods.

(1) Explanation of analytical methods, measures of
precision, control of errors, collecting measurement
samples, fiber counts, sampling and calibration
equipment, statistics, quality control techniques in
sampling.

(2) Review of OSHA Asbestos Regulations 29 CFR
Part 1926, Subpart F, 1-6.

b. Sampling strategy.
(1) Why samples are taken.
(2) Sampling inside and outside of containment area.
(3) Placement of pumps.

c¢. Reasons for air monitoring.

d. Types of samples and interpretation of results,
specifically from analysis performed by polarized light,
phase-contrast, and electron microscopy analyses.

e. Final clearance.

2. Overview of supervisory techniques for asbestos
abatement activities to include the information covered in
the accredited asbestos superssers supervisor training
course program. A review of the required work practices
and safety considerations.

3. Field Trip.

a. Visit a proposed abatement site or other suitable
building site, including on-site discussions of abatement
design.

b. Building walk-through inspection and discussion
following the walk through.

4. Fiber aerodynamics and control.
a. Aerodynamic characteristics of asbestos fibers.
b. Importance of proper containment barriers.
c. Settling time for asbestos fibers.
d. Wet methods in abatement.
e. Aggressive air monitoring following abatement.

f. Aggressive air movement and negative pressure
exhaust ventilation as a clean-up method.

5. Project specifications. Discussion of key elements that
are included in contract specifications.

a. Means and methods specifications versus
performance specifications.

b. Considerations for design of abatement in occupied
buildings.

c. Worker and building occupant health/medical
considerations.

d. Replacement of ACM with nonasbestos substitutes.
e. Clearance of work area after abatement.
f. Use of as-built drawings.
g. Use of inspection photographs and on-site reports.
h. Particular problems in abatement drawings.

6. Conducting inspections.

a. Inspection prior to containment to assure condition of
items and proper precleaning.
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b. Inspection of containment prior to commencement of
abatement to assure that containment is complete and
proper.

c. Daily work and containment inspections.

d. Final visual inspection and a discussion of the ASTM
E1368 method.

7. Record keeping and documentation.
a. Project logs.
b. Inspection reports.
c. Waste shipment record requirements (WSR).

d. Record keeping required by federal, state or local
regulations.

e. Record keeping required for insurance purposes.
8. Role of project monitor in relation to:

a. Building owner,

b. Building occupants,

c. Abatement contractor, and

d. Other consultants.
9. Occupied buildings.

a. Special recommended

buildings.

procedures in occupied

b. Extra monitoring recommendations.
10. A review of NESHAP Guidance Documents.
340/1-90-019)-

11. A review of key aspects of the accredited asbestos
training eeurse program.

12. Examination.

18 VAC 15-20-870.
monitors.

Examination: asbestos project

Upon completion of an appreved accredited asbestos project
monitor training eeurse program, a closed-book examination
will be administered. Each examination shall cover the topics
included in the project menitering monitor training eceurse
program. Persons who pass the examination and fulfill ceurse
training program requirements will receive a Certificate of
Completion as specified in 18-AC-15-20-490 this chapter.
The following are the requirements for examination:

1. One hundred multiple choice questions; and

2. Passing score: 70% correct.

18 VAC 15-20-880. Refresher training eeurse program.

A. Accredited asbestos project monitor refresher training
program shall be one day (eight hours). The eeurse training
program shall review federal and state regulations, discuss
changes to the regulations, if applicable, and review
developments in state-of-the-art procedures. A review of the
following topics from the initial accredited asbestos project
monitor training eeurse program shall be included in the
asbestos project monitor refresher training eeurse program:

1. State-of-the-art work practices;

2. Occupied buildings;

3. Employee personal protective equipment;
4. Fiber aerodynamics and control; and

5. Record keeping and documentation.

B. The use of exercises to encourage interactive learning and
participation is suggested. These exercises may take the form
of reviewing inspection reports, a video or photo walk-through
of a building to determine a sampling strategy, a review of a
mock-up abatement area to determine that containment is
adequate, or review of a mock-up abatement area where a
visual inspection may be performed.

C. A written closed-book examination will be administered
covering the topics included in the asbestos project monitor
refresher eeurses training program. The examination will
consist of no fewer than 50 questions. The passing score will
be 70% correct. Persons who pass the asbestos project
monitor refresher training eeurse program examination will
receive a Certificate of Completion as specified in 18-VAC
15-20-499 this chapter.

18 VAC 15-20-890 through 18 VAC 15-20-960. (Repealed.)

VA.R. Doc. No. R00-185; Filed May 1, 2001, 2:27 p.m.

AUCTIONEERS BOARD

Title of Regulation: 18 VAC 25-21-10 et seq. Rules and
Regulations of the Virginia Auctioneers Board (amending
18 VAC 25-21-10, 18 VAC 25-21-20, 18 VAC 25-21-30,
18 VAC 25-21-40, 18 VAC 25-21-50, 18 VAC 25-21-60,
18 VAC 25-21-90, 18 VAC 25-21-110, 18 VAC 25-21-180,
and 18 VAC 25-21-200; adding 18 VAC 25-21-210 and
18 VAC 25-21-220).

Statutory Authority: 88 54.1-201 and 54.1-602 of the Code of
Virginia.
Public Hearing Date: July 21, 2001 - 10 a.m.

Public comments may be submitted until July 20, 2001.

(See Calendar of Events section
for additional information)

Agency Contact: Mark N. Courtney, Assistant Director,
Auctioneers Board, 3600 W. Broad Street, Richmond, VA
23230, telephone (804) 367-8514.

Basis: Section 54.1-602 of the Code of Virginia requires the
Auctioneers Board to develop and administer a regulatory
system to regulate individuals and businesses in Virginia that
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practice auctioneering. While the board is mandated to
establish regulations, the content of the regulations is up to
the discretion of the board.

Purpose: The regulations are essential to comply with state
mandates. In order to protect the public, the board is clarifying
its regulations that disciplinary action in another jurisdiction
relating to auctioneering may prevent licensure in Virginia and
that board-approved auction schools will have to include the
board’s regulations in their curriculum, periodically certify that
they continue to comply with the board’s requirements and
clarify that the board may withdraw approval for a school
failing to comply with the board’s requirements. The
remainder of the changes are to ensure that the board’s intent
is clearly reflected in the regulations and to remove
unnecessary or outdated items from the regulations.

Substance:

18 VAC 25-21-10 — Delete the definitions that are either not
utilized in the body of the regulations or are already contained
in the Code of Virginia.

18 VAC 25-21-20 — Clarify that disciplinary action in another
jurisdiction relating to auctioneering may prevent licensure in
Virginia. Remove the option of substituting 25 auctions in lieu
of education as this option was deleted when § 54.1-603 B 3
of the Code of Virginia was last amended.

Clarify language in 18 VAC 25-21-30, 18 VAC 25-21-40,
18 VAC 25-21-50, 18 VAC 25-21-110, and 18 VAC 25-21-
180.

18 VAC 25-21-60 — Modify to reflect changes in the Code of
Virginia.
18 VAC 25-21-90 A — Clarify language to reflect lower fee.

18 VAC 25-21-90 B — Modify the reinstatement requirements
so that:

1. Anyone may reinstate within one year of expiration by
completing the required application and submitting it with
the required fee and bond;

2. Anyone whose license has been expired for more than
one year, but less than two years may reinstate by
completing the required application, submitting it with the
required fee and bond, and either sitting for and passing
the examination or applying via reciprocity; and

3. Anyone whose license has been expired for two years or
more shall be required to apply as a new applicant and
meet the entry requirements that are in place as of the date
that they make application.

18 VAC 25-21-200 — Modify to require that the schools
seeking board approval comply with the following:

1. Include the board’s regulations in their curriculums;

2. Periodically certify that they continue to comply with the
board’s requirements; and

3. Clarify that the board may withdraw approval for a school
failing to comply with the board’s requirements.

Issues: The primary advantage to the public is that the board
is clarifying its regulations that disciplinary action in another
jurisdiction relating to auctioneering may prevent licensure in
Virginia. Further, the proposed changes will help ensure that
the board’s regulants will have a clearer set of regulations that
do not contain unnecessary items. In addition, the board will
be better able to protect the public by being able to ensure
that board-approved schools continue to comply with the
board’s requirements, and if they do not, the board’s approval
may be withdrawn. The only disadvantage is that individuals
whose license has been expired for more than two years
would have to retake the examination unless they are
licensed in another state with which Virginia has a reciprocity
agreement. This is expected to be a rare occurrence.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Auctioneers Board
(board) proposes to add language specifying the
reinstatement process for individuals and firms whose
licenses have expired. Additionally, the board proposes to
require that courses on auctioneering include coverage of
these regulations in order to be approved for use in licensing.

Estimated economic impact.

Reinstatement Process. Under the current regulations, “any
individual or firm licensee ... who fails to renew his license
within six calendar months after the expiration date of the
license, shall be required to apply for reinstatement of the
license. The applicant shall submit to the Department of
Professional and Occupational Regulation (DPOR) a
reinstatement application and fee.” The board proposes to
add language specifying that if the license has expired for two
years or more, “the applicant shall be required to submit the
examination fee and sit for and pass the Virginia Licensed
Auctioneer’s Examination,” unless he or she is licensed by a
state with whom the board has established reciprocity.
According to DPOR, the board has had the authority to
require licensees with expired licenses to retake the
examination, but has not had occasion to exercise that option;
all individuals or firms with licenses expired for at least two
years who have applied for reinstatement have had licenses
through other states and qualified for reinstatement through
reciprocity.

Individuals seeking to regain their license will have been
inactive in the profession, unless they were practicing illegally.
It is possible that these individuals are less likely to be aware
of changes in these regulations and the auctioneering
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profession than working auctioneers. The proposed
requirement to retake and pass the examination for
reinstatement may be beneficial to the public by reducing the
risk that reinstated auctioneers, for example, improperly
handle escrow money due to ignorance of changes in the law.
There is no data available that would allow estimates of the
magnitude of this potential benefit. Specifically, there is no
known evidence that two years of inactivity by an auctioneer
actually produces a significant risk to the public.

The only requirement to renew an auctioneer’s license is to
pay a $70 fee once every two years. There are no
requirements for experience, continuing education, or
reexamination. Thus, there is no reason to believe that
someone who has paid the renewal fee on time, but has not
actively worked as an auctioneer, is any more knowledgeable
about changes in these regulations and the auctioneering
profession than someone seeking to reinstate his or her
license. For example say that Woman A and Woman B
independently decide to have a baby and take two years off
from auctioneering before returning to work. Woman A pays
the $70 renewal fee to remain licensed during her sabbatical,
while Woman B does not. Woman A’s payment of the $70 fee
in no way makes her more knowledgeable about changes in
these regulations and the auctioneering profession than
Woman B; but under the proposal, Woman B would be
required to retake the exam while Woman A would be
exempt. In this case, two people who are identical in terms of
their qualifications are treated differently by the regulations.

If auctioneers are to be required to retake the examination at
all, perhaps the determination of who should retake the exam
should be based upon whether the individual has recent
experience working as an auctioneer rather than whether a
fee is paid or not. A provision could say that an individual who
has not worked as an auctioneer during the last “x” years
would be required to retake and pass the exam in order to
retain or reinstate his or her license. Such a requirement
would apply to all individuals whose lack of recent experience
may put the public at risk due to ignorance of changes to laws
and procedures relating to the profession. There is no
available evidence that the potential risk to the public from an
auctioneer with two years of inactivity is enough to warrant
the cost to the auctioneer of retaking the test. Furthermore, if
an auctioneer’s inactivity does produce a significant risk to the
public, then it seems likely that this would be true of all
inactive auctioneers, whether they pay a fee to remain
licensed or not.

On the other hand, the board’s proposal to mandate that
individuals who seek to regain their license after two years or
more without it must retake the qualifying exam and apply
anew for a license, would not likely create a large new burden
for the potential people so situated. According to DPOR, the
current pass rate for the exam, entirely taken by first-time
applicants, is 88%. Thus, experienced auctioneers would
likely not have much trouble passing, particularly if they take
the time to review any changes in law since they last
practiced. The exams are offered every day at five test
centers dispersed across the state.! The cost would be $40

! Source: Department of Professional and Occupational Regulation

for a new license, plus a $40 examination fee and the time
and travel associated with studying for and taking the exam.
This compares to a $120 reinstatement fee under the current
regulations.

In summary, there is no data available to determine whether
two years or more of inactivity by an auctioneer produces a
significant risk to the public. Thus, we cannot accurately
estimate the potential benefit to the public of requiring that
individuals must retake the qualifying exam if their license has
been expired for two years or more. The fees for affected
individuals would be only $80 under the proposed regulations,
versus $120 under the current regulations. But, the affected
individuals would also have the added time and transportation
costs associated with preparing and taking the exam and
would face the small probability of failing the exam. Thus,
affected individuals who value their time, transportation costs,
and the problems associated with the small probability of
failing at more than $40 would find the costs to be higher
under the proposed regulations; while affected individuals
who value their time, transportation costs, and the problems
associated with the small probability of failing at less than $40
would find the costs to be lower under the proposed
regulations.

Course Approval. In order to obtain an auctioneering license,
applicants are required to “successfully complete a course of
study at a school of auctioneering which has obtained course
approval from the board ...” In order to gain or maintain
course approval, the board proposes to require schools to
include coverage of these regulations in the coursework. The
proposed requirement will produce some small costs to
schools that seek approval for their auctioneering classes.
Most schools that have courses approved by the board (13
out of 15)* are not located in the Commonwealth. Schools
may comply with the requirement by distributing the
regulations to students accompanied by a brief discussion.’
Also, DPOR does send free copies of the regulations to the
schools. Thus, the actual cost to the schools will not be large.

The proposed requirement may be beneficial in that it may
help reduce the likelihood that auctioneers licensed in Virginia
put the public at risk due to ignorance of the specifics of these
regulations. For example, understanding the requirements of
the regulations may reduce the probability that auctioneers
improperly handle escrow money (an issue addressed in the
regulations). But, in order to gain a Virginia auctioneer’s
license (other than by reciprocity), the individual is already
required in the current regulations to pass an examination
which tests knowledge about the regulations (as well as other
subject matter). Thus, the benefit of the proposed
requirement, while not easily measured, would likely be quite
limited.

Businesses and entities affected. The approximately 1,320
individuals and 180 firms* who currently possess a Virginia
auctioneers license are potentially affected by the proposed
amendments. The two Virginia schools and the 13 out-of-

2 Ibid.
% Ibid.
* Ibid.
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state schools that have courses approved by the board are
also affected.

Localities particularly affected. The proposed amendments
potentially affect all localities in Virginia.

Projected impact on employment. The proposed amendments
to these regulations are not expected to significantly affect
employment.

Effects on the use and value of private property. Private
schools that offer auctioneering classes will be required to
add an element to their classes (Virginia regulations). This will
have negligible effect on the value of the schools.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: Partially concur.
Currently, in order to renew a license, an auctioneer must
submit the renewal fee along with proof of the required bond
in a minimum amount of at least $10,000. By submitting a
bond, there is proof from an insurance company that the
individual is not an unacceptable risk. Individuals who would
be affected by the proposed change to the reinstatement
requirement would not have submitted such documentation to
the board in over four years (two-year license term plus the
two years after expiration) and would not have been
practicing in any other jurisdiction with which the Virginia
board has a reciprocal agreement. Therefore, the examination
is necessary to ensure these individuals are still minimally
competent to practice in Virginia.

Summary:

The proposed amendments clarify language, delete
duplicate and unutilized definitions, remove unnecessary
requirements, and modify certain requirements in this
chapter. Substantive changes include: (i) clarifying that
disciplinary action in another jurisdiction relating to
auctioneering may prevent licensure in Virginia; (i)
removing the option allowing 25 auctions to substitute or be
used in lieu of meeting the education requirements; (iii)
modification of requirements for license reinstatement; and
(iv) modification of compliance requirements for schools.

18 VAC 25-21-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings unless the context clearly
indicates otherwise:

. | | e sl wil

fossi . on.
"Owner" means the bona fide owner of the real or personal
property being offered for sale; in the case of a corporation,
partnership, or other entity, except a sole proprietorship, an
authorized officer, director, or partner may be deemed to be
"owner" of the real or personal property being offered for sale,

provided such entity is licensed to do business in the
Commonwealth of Virginia.

18 VAC 25-21-20. Licensure.

All persons or firms as defined in § 54.1-600 of the Code of
Virginia who conduct auctions or offer their services to sell at
auction in the Commonwealth are required to file a licensure
application and pay the specified fee to the board. Applicants
for individual licensure shall meet the following requirements:

1. Be at least 18 years of age.

2. Shall not have been previously found by any regulatory
board or agency to have violated any applicable regulations
or laws in the course of performing auctioneer duties or
convicted within the past five years of a criminal offense
related to auction activity in Virginia or any other
jurisdiction. Any plea of nolo contendere shall be
considered a conviction for purposes of this paragraph. Fhe

admissible } e":de'lee Hl'de' tl e-laws—ol the j.H”Sd'eFEG.'
evidence-of such-conviction: A certified copy of a final order,
decree or case decision by a court or regulatory agency with

the lawful authority to issue such order shall be admissible as
prima facie evidence of such conviction or discipline.

3. Successfully complete a course of study at a school of
auctioneering whieh that has obtained course approval
from the board, or an equivalent course er—cenducted—at

least-25-auctions—within-the-past-eight-years—at-which-the
apphecant-has—called-the-bids;, and has passed the Virginia
Licensed Auctioneer's Examination; administered by the
Auctioneers Board.
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18 VAC 25-21-30. Bond required.

All applicants shall submit evidence that a surety bond,
executed by a surety company authorized to do business in
the Commonwealth and in at least the amount of $10,000,
has been obtained. Proof of current bond must be submitted
in order to obtain or renew the license. Bonds-shall-befora

term-of-two-years-and-run-concurrenthywith-the-two-year-term
of the license: The bond must commence no later than the
effective date of the license and shall expire no sooner than the
date of expiration of the license.

18 VAC 25-21-40. License by reciprocity.

The board may issue a license to any appllcant or—active
efficer—in—a, individual or firm holding a license in any state,
territory, or possession of the United States, with whom the
board has established an act of reciprocity provided the
requirements and standards under which the license was
issued are substantially equivalent to those established by the
board. At the time of application for licensure, the applicant
must be currently licensed in the state in which reciprocity is
established with the Commonwealth of Virginia. The board
may deny an application if the licensed auctioneer or firm has
been found guilty (i) by any regulatory board or agency to have
violated any applicable regulations or laws in the course of
performing auctioneering duties or (ii) by a court of any criminal
offense or material misrepresentation in the course of
performing auctioneer duties. A certified copy of a final order,
decree or case decision by a court or regulatory agency with the
lawful authority to issue such order shall be admissible as prima
facie evidence of such conviction or discipline.

Nonresident applicants shall also file with the board an
irrevocable consent that service of process upon the director
is valid and binding as the service of process upon the
applicant.

18 VAC 25-21-50. Application.

A. All applicants, eerperations; both individual and firms, of
active-officers seeking licensure by reciprocity or examination
shall submit a fully executed and notarized application with
the appropriate fee or fees attached.

incomplete-applications
will- bereturned-to-the—applicant: Applicants will be notified if

their application is incomplete.

Applications for licensure by examination must be received by
the Department of Professional and Occupational Regulation
45 days prior to a scheduled examination in order to be
eligible to sit for that examination.

B. If a corporation, the application shall include certified true
copies of the articles of incorporation, bylaws and charter,
and, if a foreign corporation, a certificate of authority issued
by the State Corporation Commission.

C. All applications will be reviewed by the Auctioneers Board
staff to determine eligibility for examination and licensure
within 30 days of receipt at the offices of the Department of
Professional and Occupational Regulation. However, failure to
review an application within 30 days of receipt shall not imply or
result in the automatic approval of the application. No applicant
will be approved for licensure unless all requirements of this
part of this chapter are met.

D-—~/\pplicanismay Ia.ppea“ © |ﬁt|a appﬁ,eat'e' review Ee_ the

18 VAC 25-21-60. Examination.

The examination shall test the applicant's knowledge of the
following:

1. The auction business
auctioneering, elementary principles of real estate,
preparation of contracts, advertising, final settlement
statements, arithmetic and percentages, and ethics.

including fundamentals of

2. The Virginia statutes entitled Auctioneers' Licensure Act,
88 54.1-600 through 54.1-606 of the Code of Virginia; bulk
transfers, 88§ 8.6A-101 through
8.6A-110 and 8 2-328 of the Code of Virginia; sales tax
laws, Title 58.1 of the Code of Virginia; and the rules and
regulations of the board.

18 VAC 25-21-90. Failure to renew.

A. Any individual or firm licensee who fails to renew a license
within 30 days after the license expires, shall be required to

pay a late renewal fee which—shall-be—equal-to—twice—the
regularrenewatfee.

B. Any individual or firm licensee, including individuals initially
licensed pursuant to § 54.1-603 A of the Code of Virginia,
who fails to renew his license within six calendar months after
the expiration date of the license shall be required to apply for
reinstatement of the license. The applicant shall submit to the
Department of Professional and Occupational Regulation a
reinstatement application and fee and comply with the
following paragraph.

If the license has expired for six months or more, but less
than two years, the applicant shall be required to submit a
reinstatement application, which shall be evaluated by the
board to determine if the applicant meets the renewal
requirements. A license that is reinstated shall be deemed as
having been continuous without interruption. Nothing in these
regulations shall divest the board of its authority to discipline a
license holder for a violation of the law or regulation during
the period of time for which the regulant was licensed.

C. If the license has expired for two years or more, the
applicant shall be required to submit a new application and
meet current entry requirements that are in effect as of the
date the application is received by the board office. The
applicant shall be required to submit the examination fee and
sit for and pass the Virginia Licensed Auctioneer's
Examination or comply with the provisions contained in
18 VAC 25-21-40. Any auctioneering activity conducted
between the time the previous license expired and the
effective date of the new license shall be considered
unlicensed activity.

G- D. The date the renewal application is received by the
Department of Professional and Occupational Regulation or
its agent will determine whether a license will be renewed
without penalty or will be subject to reinstatement
requirements.

DB: E. Auctioneer individual and firm licenses issued under this
regulation shall expire 24 months from the last day of the
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month in which the license was issued as indicated on the
license.

18 VAC 25-21-110. Contracts.

When an auctioneer agrees to conduct an auction, a contract
shall be drawn setting forth the particulars of the terms and
conditions under which the auctioneer received the real or
personal property for auction and particulars for the
disbursement of the proceeds. Each contract for auction shall
include the following:

1. a. A detailed list of the real or personal property received
for sale. If a list cannot be made at the time of signing of
the contract, then a list must be made a part of the
contract (and attached) prior to auction of the real or
personal property for that day; or

b. If the auctioneer enters into a contract to sell items on
a consignment basis where the total value of all the items
to be sold at any one action does not exceed $500, and
the owner of the items agrees to waive this requirement
in writing on a document separate from, but made a part
of, the contract, then this the requirement contained in
subdivision 1 a of this section is not applicable.

2. The name, address, telephone number, and license
number of the Virginia auctioneer or auction firm.

3. The name, address and telephone number of the owner.

4. The date, time and place of the auction or auctions at
which the real or personal property is scheduled to be
auctioned.

5. The fee or percentage of gross sales the auctioneer or
auction firm will charge the owner and what services are
included in the fee, such as preparation, travel, labor,
advertising and any other auction related expenses.

6. By what date the owner is to be paid and who is
responsible for disbursing the funds.

7. A statement that the clerk sheets, or other evidence to
properly account for all items sold, shall be given or made
available for inspection by the owner on a daily basis.

8. The following statement above the owner's signature
line: "I have read and accepted the terms of this contract.”

9. A legible executed copy of the contract shall be given to
the owner at the time of execution.

18 VAC 25-21-180. Discipline.

A. The board has the power to fine any individual or firm
licensee, or to suspend or revoke any license issued under
the provisions of Chapter 6 (§ 54.1-600 et seq.) of Title 54.1
of the Code of Virginia and the regulations of the board
pursuant to the provisions of the Administrative Process Act
(8 9-6.14:1 et seq. of the Code of Virginia) if it finds that:

1. The license was obtained or renewed through fraud or
misrepresentation;

2. The licensed auctioneer or firm has been found guilty by
the-beard-or by a court of any criminal offense or material
misrepresentation in the course of performing his

auctioneer duties. A certified copy of a final order, decree or
case decision by a court with the lawful authority to issue
such order shall be admissible as prima facie evidence of
such conviction or discipline;

3. The licensed auctioneer or firm has been found by any
regulatory board or agency to have violated any applicable
regulations or laws in the course of performing auctioneer
duties. A certified copy of a final order, decree or case
decision by a court or regulatory agency with the lawful
authority to issue such order shall be admissible as prima
facie evidence of such conviction or discipline;

3: 4. The licensed auctioneer or firm has not demonstrated
reasonable care, judgment, or application of his knowledge
and ability in the performance of his auctioneering duties;

4. 5. The license auctioneer or firm violated or induced
another person to violate any provisions of Chapters 1, 2,
3, and or 6 of Title 54.1 of the Code of Virginia, or any
provisions provision of this chapter; or

5. 6. The licensee, auction firm, or firm owner refuses or
fails, upon request or demand, to produce to the board or
any of its agents any document, book, or copy thereof in
licensee's or owner's possession concerning the
performance of auctioneering duties.

B. The board, in its discretion, may refuse to grant or renew a
license of any person for any of the reasons specified in
subsection A of this section.

18 VAC 25-21-200. Requirements for course approval.

To receive course approval the institution must offer to
Virginia candidates a minimum of 80 hours of classroom and
field instruction in the conduct of auction business to include
fundamentals of auctioneering, elementary principles of real
estate, brokerage, contract drawing, advertising, sale
preparation, bid calling, settlement statements and, ethics and
exposure to the current rules and regulations of the Virginia
Auctioneers Board. There must be at least five instructors who
have been licensed er—certified auctioneers for at least five
years and who specialize in different fields of the auction
business.

18 VAC 25-21-210. Amendments and changes.

Any change in the information provided by the school to the
board as required by 18 VAC 25-21-190, 18 VAC 25-21-200
or 18 VAC 25-21-220 shall be reported to the board in writing
within 30 days of such an occurrence.

18 VAC 25-21-220. Periodic requalification for continued
course approval.

At times established by the board, the board may require that
schools that have previously obtained course approval
provide the board with evidence, in a form set forth by the
board, that they continue to comply with the requirements of
18 VAC 25-21-190 and 18 VAC 25-21-200. Failure to
continue to comply with the board’s requirements or respond
to such a request may result in the board withdrawing its
approval.
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NOTICE: The forms used in administering 18 VAC 25-21-10
et seq., Rules and Regulations of the Virginia Auctioneers
Board are not being published due to the large number;
however, the name of each form is listed below. The forms
are available for public inspection at the Auctioneers Board,
3600 W. Broad Street, Richmond, Virginia, or at the office of
the Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia.

FORMS
License By Examination Application, 29EXLIC (4/18/00).

License By Reciprocity & Reinstatement
29R&RLIC (4/18/00).

Auctioneer Surety Bond Form, 29IBOND (eff—#98 rev.
4/18/00).

Firm License Application, 29FIRM (ef—106/98 rev. 4/18/00).

Auction Firm Surety Bond Form, 29FBOND (eff—7/98 rev.
4/18/00).

Application Supplement (States with Approved Reciprocal
Agreements and Virginia Approved Auctioneering Schools),
29ST & SCL (eff—#99 rev. 4/19/01).

Application for Training Course Approval, 29CRS (3/2/01).

VA.R. Doc. No. R00-46; Filed April 30, 2001, 2:31 p.m.

Application,

BOARD FOR CONTRACTORS

Title of Requlation: 18 VAC 50-30-10 et seq. Tradesman
Rules and Regulations (amending 18 VAC 50-30-10,
18 VAC 50-30-20, 18 VAC 50-30-40, 18 VAC 50-30-50,
18 VAC 50-30-90, and 18 VAC 50-30-200).

Statutory Authority: 88 54.1-201 and 54.1-1102 of the Code of
Virginia.
Public Hearing Date: July 18, 2001 - 1 p.m.

Public comments may be submitted until July 20, 2001.

(See Calendar of Events section
for additional information)

Agency Contact: Nancy Taylor Feldman, Assistant Director,
Board for Contractors, 3600 W. Broad Street, Richmond, VA
23230, telephone (804) 367-8590.

Basis: Section 54.1-1102 of the Code of Virginia provides the
authority for the Board for Contractors to promulgate
regulations not inconsistent with statute necessary for the
licensure of tradesmen.

Purpose: The purpose of the amendments is to include the
separate trades of Liquefied Petroleum Gas Fitter and Natural
Gas Fitter Provider as provided by amendments to 8§ 54.1-
1128 through 54.1-1135 of the Code of Virginia during the
1997, 1999 and 2000 sessions of the General Assembly.
These workers are added to the group of trades deemed most
dangerous in the construction industry to better provide for
the health, safety and welfare of the citizens of Virginia.

Substance:

18 VAC 50-30-10. Adds the definitions of “liquefied petroleum
gas fitter” (LPG) and “natural gas fitter provider” (NGF) due to
statutory requirements. The definition for “Incidental” is added
to clarify its usage in the regulations. The trades listed in this
section were alphabetized for clarity. The definition of
“Gasfitter” was changed to remove incorrect limits and to be
consistent with statutory language.

18 VAC 50-30-20. The list of trades in the section title and
text was alphabetized to be consistent.

18 VAC 50-30-40. Language was added to this section to
identify the requirements necessary to qualify to take the
LPG/NGF journeyman examination.

18 VAC 50-30-50. The changes in this section were added
due to statutory requirements for exemption from the
examination. The list of trades was alphabetized to be
consistent.

18 VAC 50-30-90. Subsection H was added to identify the fee
necessary for LPG and NGF.

18 VAC 50-30-200. Language about the education of LPG
and NGF was added to the first paragraph to establish
minimum competency requirements. In paragraph two,
wording was changed to be consistent with the regulatory
definition of “Formal vocational training.”

Issues: In amending these regulations, the board will reduce
the entry requirements to enable qualified individuals to
practice their trade. At the same time, the board is providing
the necessary public protection through the increased
assurance that licensed tradesmen have met minimum
standards of competency. The tradesman licensee, who
wishes to offer liquefied petroleum gas and natural gas
installation and repair to the general public, will benefit
because the scope of work will allow him to practice as a
separate trade. The primary advantage to the board and the
Commonwealth is the compliance to statutory requirements
and the public’'s understanding.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 9-6.14:7.1 G of the Administrative Process
Act and Executive Order Number 25 (98). Section 9-6.14:7.1
G requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Board of
Contractors proposes to add two licensed trades, liquefied
petroleum gas fitting and natural gas fitting, to these
regulations.
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Estimated economic impact. Under the current regulations, an
individual must be licensed as a gas fitter to legally perform
natural gas fitting or liquefied petroleum gas fitting for
compensation. Only licensed HVAC tradesmen and plumbers
may take the examination necessary to become a licensed
gas fitter.

Under the proposed regulations, two new licensed trades
exist, liquefied petroleum gas fitting and natural gas fitting. An
individual may perform liquefied petroleum gas fitting for
compensation if he obtains a liquefied petroleum gas fitting
license; and an individual may perform natural gas fitting for
compensation if he obtains a natural gas fitting license. In
order to obtain a liquefied petroleum gas fitting license or a
natural gas fitting license, the applicant must pass a liquefied
petroleum gas fitting licensure exam or a natural gas fitting
licensure exam, respectively." Prior to taking either
examination, the applicant must meet one of four specified
combinations of experience and education relevant to his
field. Unlike the gas fitter licensure examination, the applicant
is not required to be a licensed HVAC tradesman or plumber
prior to taking either the liquefied petroleum gas fitting
licensure exam or the natural gas fitter licensure exam.

Adding the liquefied petroleum gas fitting and natural gas
fitting licensed trades to the regulations will potentially be
beneficial for people who wish to specialize in such work,
consumers, and certain businesses, but may be detrimental
for currently licensed gas fitters. Individuals who wish to
perform natural gas fitting or liquefied petroleum gas fitting for
compensation may obtain licensure to do such work by
demonstrating knowledge and experience relevant to the
work. But unlike under the current regulations, they would not
be required to expend the time and dollars necessary to first
become a licensed plumber or HVAC tradesman. Thus,
individuals who wish to do only natural gas fitting or liquefied
petroleum gas fitting work, but not other plumbing or HVAC
work, will save time and money.

There are likely some people who are willing to spend the
time and dollars necessary to obtain the knowledge and
experience needed for natural gas fitting or liquefied
petroleum gas fitting licensure if prior HVAC or plumbing
licensure is not required, but would not be willing to spend the
time and dollars necessary to obtain the knowledge and
experience needed for HVYAC or plumbing licensure and gas
fitting licensure. Thus, the creation of the two new licensed
trades will likely increase the supply of natural gas fitting and
liguefied petroleum gas fitting services. The increased supply
of services may result in lower market prices for the services,
which would be beneficial for consumers. Also, some
businesses that are not direct consumers of gas fitting
services may benefit from the potential lower prices of gas
fitting services. For example, a consumer considering the
purchase of gas logs will consider the cost of installation in
their purchase decision. If the cost of gas fitting is lower, the
merchant may be able sell more gas logs at a fixed price for
the product. On the other hand, the current providers of
natural gas fitting and liquefied petroleum gas fitting services,
plumber-gas fitters and HVAC tradesmen-gas fitters, may

* An examination exemption is discussed later in the analysis.

face reduced demand and lower prices for their gas fitting
services due to increased competition. Current and future
licensed plumbers and HVAC tradesmen must pass a gas
fitting qualifying exam in order to obtain a gas fitter license.
After July 1, 2005, all individuals will need to pass a field
relevant exam in order to obtain a liquefied petroleum gas
fitter license or a natural gas fitter license. The proposed
regulations specify that individuals applying for licensure as
either a liquefied petroleum gas fitter or a natural gas fitter
before July 1, 2005 shall be deemed to have fulfilled the
examination requirements if they are able to demonstrate at
least five years experience working under the supervision of a
gas fitter. In other words, these individuals will be able to
obtain licensure without passing an examination to
demonstrate their field specific knowledge. If five years
experience as an apprentice is sufficient for licensure without
examination, then requiring the passing of a field relevant
exam for after July 1, 2005 would produce wasted time and
expense. If on the other hand, requiring the passing of a field
relevant exam is necessary to ensure competence and
protect the public, then the exemption from examination puts
the public at undue risk.

Businesses and entities affected. According to the
Department of Professional and Occupational Regulation,
there are 7,918 individuals currently licensed to perform gas-
fitting work. The Liquefied Petroleum Gas Association expects
approximately 1,000 individuals to register with the liquefied
petroleum gas-fitting specialty, and natural gas companies
expect about 1,000 people to seek natural gas fitting
licensure.” All of these individuals are potentially affected by
the proposed regulations. Additionally, any individuals
considering licensure to perform natural gas fitting and
liguefied petroleum gas fitting work, as well as consumers and
businesses that sell products that involve gas fitting
installation, are affected by the proposed regulations.

Localities particularly affected. The proposed regulations
potentially affect all localities in the Commonwealth.

Projected impact on employment. The creation of the two new
trades will likely increase the number of individuals and
businesses that provide gas-fitting services. Net employment
for gas fitting may increase. Also, firms that sell products that
require gas-fitting installation may be able to increase their
sales with lower installation costs. If sales for such firms do
increase, then employment may increase at these businesses
as well.

Effects on the use and value of private property. Businesses
that currently do not offer liquefied petroleum or natural gas
fitting may begin to offer one or both of the services due to the
proposed regulations. The increased supply of gas fitting
services may result in lower market prices for the services.
Firms or individuals that purchase liquefied petroleum or
natural gas fitting services would see their costs reduced,
potentially increasing their net value. Businesses that sell
products that require gas-fitting installation may be able to
increase their sales with lower installation costs, consequently
increasing the firms' profits. The value of businesses that

2 Source: Department of Professional and Occupational Regulation
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currently offer liquefied petroleum or natural gas fitting
services may be reduced if the market price for their services
is reduced by increased competition.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Board for
Contractors — Tradesman and the Department of Professional
and Occupational Regulation provided the information
contained in the Economic Impact Analysis prepared by the
Department of Planning and Budget (DPB). The information is
accurate and the board and the department have no objection
to the statement.

Summary:

The proposed amendments add two licensed trades,
liguefied petroleum gas fitting and natural gas fitting, to
these regulations.

18 VAC 50-30-10. Definitions.

The following words and terms when used in this chapter
shall have the following meanings, unless the context clearly
indicates otherwise:

"Affidavit" means a written statement of facts, made
voluntarily, and confirmed by the oath or affirmation of the
party making it, taken before a notary or other person having
the authority to administer such oath or affirmation.

"Apprentice” means a person who assists tradesmen while
gaining knowledge of the trade through on-the-job training
and related instruction in accordance with the Virginia
Voluntary Apprenticeship Act (§ 40.1-117 et seq. of the Code
of Virginia).

"Approved” means approved by the Department of
Professional and Occupational Regulation.

"Backflow prevention device testing” means performing
functional procedures to ascertain that the device is still
providing the necessary backflow protection in accordance
with the Virginia Uniform Statewide Building Code.

"Backflow prevention device work" consists of and is limited to
the following: (i) maintenance; (ii) repair; (iii) testing; or (iv)
periodic inspection of cross connection control devices,
including but not limited to reduced pressure principle

backflow preventors, double check-valve assemblies,
double-detector check-valve assemblies, pressure type
vacuum breaker assemblies, and other such devices

designed, installed, and maintained in such a manner so as to
prevent the contamination of the potable water supply by the
introduction of nonpotable liquids, solids, or gases, thus
ensuring that the potable water supply remains unaltered and
free from impurities, odor, discoloration, bacteria, and other
contaminants which would make the potable water supply
unfit or unsafe for consumption and use.

"Backflow prevention device worker" means any individual
who engages in, or offers to engage in, the maintenance,
repair, testing or periodic inspection of cross connection
control devices.

"Board" means the Board for Contractors.

"Building official/inspector” is an employee of the state, a local
building department or other political subdivision who
enforces the Virginia Uniform Statewide Building Code.

"Department” means the Department of Professional and
Occupational Regulation.

"Division" means a limited subcategory within any of the
trades, as approved by the department.

"Electrical work" consists of, but is not limited to, the following:
(i) planning and layout of details for installation or
modifications of electrical apparatus and controls including
preparation of sketches showing location of wiring and
equipment; (i) measuring, cutting, bending, threading,
assembling and installing electrical conduits; (iii) performing
maintenance on electrical systems and apparatus; (iv)
observation of installed systems or apparatus to detect
hazards and need for adjustments, relocation or replacement;
and (v) repairing faulty systems or apparatus.

"Electrician" means a tradesman who does electrical work
including the construction, repair, maintenance, alteration or
removal of electrical systems in accordance with the National
Electrical Code and the Virginia Uniform Statewide Building
Code.

"Formal vocational training” means courses in the trade
administered at an accredited educational facility; or formal
training, approved by the department, conducted by trade
associations, businesses, the military, correspondence
schools or other similar training organizations.

"Gas fitter" means a tradesman who does gas fitting related
work usually as a division within the HVAC or plumbing trades
in accordance with the Virginia Uniform Statewide Building
Code. This work includes the installation, repair, improvement
or removal of liquefied petroleum or natural gas piping,
propane tanks, and appliances annexed to real property.

"Helper" or "laborer" means a person who assists a licensed
tradesman.

"HVAC tradesman" means an individual whose work includes
the installation, alteration, repair or maintenance of heating
systems, ventilating systems, cooling systems, steam and hot
water heating systems, boilers, process piping, backflow
prevention devices, and mechanical refrigeration systems,
including tanks incidental to the system.

“Incidental” means work that is necessary for that particular
repair or installation.

"Journeyman" means a person who possesses the necessary
ability, proficiency and qualifications to install, repair and
maintain specific types of materials and equipment, utilizing a
working knowledge sufficient to comply with the pertinent
provisions of the Virginia Uniform Statewide Building Code
and according to plans and specifications.

"Licensed tradesman" means an individual who meets the
requirements for licensure that relate to the trade which he
practices.

“Liquefied petroleum gas fitter” means any individual who
engages in, or offers to engage in, work for the general public
for compensation in work that includes the installation, repair,
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improvement, alterations or removal of piping, liquefied
petroleum gas tanks and appliances (excluding hot water
heaters, boilers and central heating systems that require a
heating, ventilation and air conditioning or plumbing
certification) annexed to real property.

"Maintenance" means the reconstruction or renewal of any
part of a backflow device for the purpose of maintaining its
proper operation. This does not include the actions of
removing, replacing or installing, except for winterization.

"Master" means a person who possesses the necessary
ability, proficiency and qualifications to plan and lay out the
details for installation and supervise the work of installing,
repairing and maintaining specific types of materials and
equipment utilizing a working knowledge sufficient to comply
with the pertinent provisions of the Virginia Uniform Statewide
Building Code.

“Natural gas fitter provider” means any individual who
engages in, or offers to engage in, work for the general public
for compensation in the incidental repair, testing, or removal
of natural gas piping or fitting annexed to real property,
excluding new installation of gas piping for hot water heaters,
boilers, central heating systems, or other natural gas
equipment that requires heating, ventilation and air
conditioning or plumbing certification.

"Periodic inspection" means to examine a cross connection
control device in accordance with the requirements of the
locality to be sure that the device is in place and functioning in
accordance with the standards of the Virginia Uniform
Statewide Building Code.

"Plumber" means a tradesman who does plumbing work in
accordance with the Virginia Uniform Statewide Building
Code.

"Plumbing work" means work that includes the installation,
maintenance, extension, or alteration or removal of piping,
fixtures, appliances, and appurtenances in connection with
any of the following:

1. Backflow prevention devices;
. Boilers;

. Domestic sprinklers;

2
3
4. Hot water baseboard heating systems;
5. Hydronic heating systems;

6. Process piping;

7

. Public/private water supply systems within or adjacent to
any building, structure or conveyance;

8. Sanitary or storm drainage facilities;
9. Steam heating systems;

10. Storage tanks incidental to the installation of related
systems;

11. Venting systems; or

12. Water heaters.

These plumbing tradesmen may also install, maintain, extend
or alter the following:

1. Liquid waste systems;

2. Sewerage systems;

3. Storm water systems; and
4. Water supply systems.

"Regulant” means a tradesman license or backflow

prevention device certification card holder.

"Reinstatement” means having a tradesman license or
backflow prevention device worker certification card restored
to effectiveness after the expiration date has passed.

"Renewal" means continuing the effectiveness of a tradesman
license or a backflow prevention device worker certification
card for another period of time.

"Repair" means the reconstruction or renewal of any part of a
backflow prevention device for the purpose of returning to
service a currently installed device. This does not include the
removal or replacement of a defective device by the
installation of a rebuilt or new device.

"Supervisor® means the licensed master or journeyman
tradesman who has the responsibility to ensure that the
installation is in accordance with the applicable provisions of
the Virginia Uniform Statewide Building Code, one of whom
must be on the job site at all times during installation.

independent testing
is to develop and

"Testing organization” means an
organization whose main function
administer examinations.

"Trade" means any of the following: plumbing—heating;
it ; e ). loctrical

electrical, gas fitting, HVAC (heating, ’ventilation and air
conditioning), liquefied petroleum gas fitting, natural gas
fitting, plumbing, and divisions within them.

"Tradesman” means a person who engages in or offers to
engage in, for the general public for compensation, any of the
trades covered by this chapter.

"Water distribution systems" include fire sprinkler systems,
highway/heavy, HVAC, lawn irrigation systems, plumbing, or
water purveyor work.

18 VAC 50-30-20. Requirements for licensure as a
journeyman or master tradesman engaging in the trades
of plumbing,—plumbing—gas-fitting—HVAC—(heating,;

electrical, gas fitting, HVAC (heating, ventilation and air
conditioning), liquefied petroleum gas fitting, natural gas
fitting, and plumbing or fer certification as a backflow
prevention device worker.

Each individual who engages in, or offers to engage in,
electrical, plumbing gas fitting, HVAC, liquefied petroleum gas
fitting, natural gas fitting, plumbing or backflow prevention
device work for the general public for compensation shall
meet or exceed the requirements set forth in this section prior
to issuance of the license or certification card.
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The applicant shall be required to take an oral or written
examination to determine his general knowledge of the trade
in which he desires licensure or certification. If the applicant
successfully completes the examination, an application
furnished by the department shall be completed. The
application shall contain the applicant's name, home address,
place of employment, and business address; information on
the knowledge, skills, abilities and education or training of the
applicant; and an affidavit stating that the information on the
application is correct. If the application is satisfactory to the
board, a license or certification card shall be issued.

18 VAC 50-30-40. Evidence of ability and proficiency.

A. Applicants for examination to be licensed as a journeyman
shall furnish evidence that one of the following experience
and education standards has been attained:

1. Four years of practical experience in the trade and 240
hours of formal vocational training in the trade. Experience
in excess of four years may be substituted for formal
vocational training at a ratio of one year of experience for
80 hours of formal training, but not to exceed 200 hours;

2. Four years of practical experience and 80 hours of
vocational training for liquefied petroleum gas fitters and
natural gas fitter providers except that no substitute
experience will be allowed for liquefied petroleum gas and
natural gas workers;

2- 3. An associate degree or a certificate of completion from
at least a two-year program in a tradesman related field
from an accredited community college or technical school
as evidenced by a transcript from the educational institution
and two years of practical experience in the trade for which
licensure is desired;

3- 4. A bachelor's degree received from an accredited
college or university in an engineering curriculum related to
the trade and one year of practical experience in the trade
for which licensure is desired; or

4- 5. On or after July 1, 1995, an applicant with 10 years of
practical experience in the trade as verified by reference
letters of experience from any of the following: building
officials, building inspectors, current or former employers,
contractors, engineers, architects or current or past clients
attesting to the applicant's work in the trade, may be
granted permission to sit for the journeyman's level
examination without having to meet the educational
requirements.

B. Applicants for examination to be licensed as a master shall
furnish evidence that one of the following experience
standards has been attained:

1. Evidence that they have one year of experience as a
licensed journeyman; or

2. On or after July 1, 1995, an applicant with 10 years of
practical experience in the trade, as verified by reference
letters of experience from any of the following: building
officials, building inspectors, current or former employers,
contractors, engineers, architects or current or past clients,
attesting to the applicant's work in the trade, may be

granted permission to sit for the master's level examination
without having to meet the educational requirements.

C. Individuals who have successfully passed the Class A
contractors trade examination prior to January 1, 1991,
administered by the Virginia Board for Contractors in a
certified trade shall be deemed qualified as a master in that
trade in accordance with this chapter.

D. Applicants for examination to be certified as a backflow
prevention device worker shall furnish evidence that one of
the following experience and education standards has been
attained:

1. Four years of practical experience in water distribution
systems and 40 hours of formal vocational training in a
school approved by the board; or

2. Applicants with seven or more years of experience may
qualify with 16 hours of formal vocational training in an
approved school.

The board accepts the American Society of Sanitary
Engineers' (ASSE) standards for testing procedures. Other
programs could be approved after board review. The board
requires all backflow training to include instruction in a wet
lab.

18 VAC 50-30-50. Exemptions
exemptions from licensure.

from examination;

A. An individual certified or licensed by any one of the
following agencies shall not be required to fulfill the
examination requirement:

1. The Department of Housing and Community
Development prior to July 1, 1995;

2. Any local governing body prior to July 1, 1978; or

3. Any Virginia locality backflow prevention device worker
certification issued prior to July 1, 1998.

B. Other methods of exemption from examination are as
follows:

1. Successful completion of an apprenticeship program
which is approved by the Virginia Apprenticeship Council
as evidenced by providing a certificate of completion or
other official document.

2. Any tradesman who had a Class B registration in the
trade prior to January 1, 1991, and has been continuously
licensed as a Class B contractor. Candidates for this
exemption must submit documentation from the Board for
Contractors.

3. Individuals applying for certification as backflow
prevention device workers between July 1, 1998, and July
1, 1999, shall be deemed to have fulfilled the examination
requirements if they are able to demonstrate the required
years of discipline-free experience and education or
training set forth in 18 VAC 50-30-40 D 2. These individuals
shall provide the following with their application:

a. An affidavit from a building official, building inspector
or Virginia water purveyor attesting to at least seven
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years of experience and competency in the field on a
form provided by the department; and

b. A certificate or other documentation that an
appropriate course of instruction of at least 16 hours at
an approved school has been successfully completed
prior to July 7, 1999.

4. a. Individuals applying for licensure as a liquefied
petroleum gas fitter within one year of the effective date
of the board’'s final regulations, who are able to
demonstrate that they have at least five years’
experience as a liquefied petroleum gas fitter, are
exempted from the examination requirements. This item
refers to master tradesmen.

b. Individuals applying for licensure as a liquefied
petroleum gas fitter between July 1, 2000, and July 1,
2005, shall be deemed to have fulfilled the examination
requirements if they are able to demonstrate that they
have at least five years’ experience in an apprenticeship
capacity under the direct supervision of a gas fitter. This
item refers to journeymen tradesmen.

5. a. Individuals applying for a natural gas fitter provider
license within one year of the effective date of the board’s
final regulations shall be deemed to have fulfilled the
examination requirement if they are able to demonstrate
that they have five years’ prior experience as a natural
gas fitter provider. This item refers to master tradesmen.

b. Individuals applying for a natural gas fitter provider
license between July 1, 1999, and July 1, 2004, shall be
deemed to have fulfilled the examination requirement if
they are able to demonstrate that they have at least five
years' experience in an apprenticeship capacity under
the direct supervision of a gas fitter. This item refers to
journeymen tradesmen.

C. Exemptions from licensure are as follows:
1. Helpers or laborers who assist licensed tradesmen;

2. Any person who performs plumbing—plumbing-gas-fitting;
HVACHVAC-gas-fitting,—er electrical, gas fitting, HVAC,
liguefied petroleum gas fitting, natural gas fitting, or
plumbing work not for the general public for compensation;

3. Any person who installs television or telephone cables,
lightning arrestor systems, or wiring or equipment operating
at less than 50 volts;

4. Installers of wood stove equipment, masonry chimneys
or prefabricated fireplaces shall be exempt from
certification as a HVAC tradesman; and

5. Any person who is performing work on any ship, boat,
barge or other floating vessel.

18 VAC 50-30-90. Fees for licensure, certification and
examination.

A. Each check or money order shall be made payable to the
Treasurer of Virginia. All fees required by the board are
nonrefundable and the date of receipt by the department or its
agent is the date that will be used to determine whether or not
it is on time. Fees remain active for a period of one year from

the date of receipt and all applications must be completed
within that time frame.

B. In the event that a check, money draft or similar instrument
for payment of a fee required by statute or regulation is not
honored by the bank or financial institution named, the
applicant or regulant shall be required to remit fees sufficient
to cover the original fee, plus the additional processing charge
of $25.

C. Tradesman license--original fee--by examination. The fee
for an initial tradesman license shall be $40.

D. Tradesman license--original fee--without an examination,
through  successful completion of an appropriate
apprenticeship program offered through the Virginia Voluntary
Apprenticeship Act. The fee for an initial tradesman license
shall be $40.

E. Commencing July 1, 1995, the Department of Professional
and Occupational Regulation will institute a program of
issuing tradesmen's cards. Those tradesmen who hold valid
tradesmen cards issued by local governing bodies prior to
July 1, 1978, or by the Department of Housing and
Community Development prior to July 1, 1995, must replace
the old cards with new cards issued by the Board for
Contractors.

In order to obtain the tradesman card issued by the Board for
Contractors, the individual must use the current application
form provided by the Department of Professional and
Occupational Regulation. The fee for card exchange
application and processing is $10. As a matter of
administrative necessity, the department will assign expiration
dates in a manner that will stagger renewals for these
applicants. Once the initial period ends, all renewals will be
for a period of 24 months.

F. Commencing July 1, 1998, the Department of Professional
and Occupational Regulation will institute a voluntary program
of issuing backflow prevention device worker certification
cards. Those individuals who hold valid backflow prevention
device worker certifications issued by local governing bodies
or the Virginia Department of Health prior to that date may
replace those cards with new cards issued by the board.

In order to obtain the backflow prevention device worker
certification card issued by the board, the individual must use
the current application form provided by the department. The
fee for the card exchange application and processing is $10.
The term of certification will be for a period of 24 months.

G. Backflow prevention device worker certification through the
"grandfather" clause of §54.1-1131 B 2 of the Code of
Virginia. The fee for an initial certification shall be $40.

H. Commencing on the effective date of the board’s final
regulations, the Department of Professional and Occupational
Regulation will add the trades of liquefied petroleum gas fitter
and natural gas fitter provider to the trades regulated by the
Board for Contractors. The fee for the initial licensure shall be
$40.
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18 VAC 50-30-200. Professional education.

A. Pursuant to § 54.1-1130 of the Code of Virginia, unless
certified through exemption, candidates for licensure as
journeymen are required to (i) complete 240 hours classroom
hours of tradesman educational courses in their specialty or
80 classroom hours of training for liquefied petroleum gas
fitters and natural gas fitter providers and four years of
practical experience in the trade for which licensure is desired
to qualify to sit for the licensing examination, (i) have an
associate degree or a certificate of completion from at least a
two-year program in a trade-related field from an accredited
community college or technical school as evidenced by a
transcript from the educational institution and two years of
practical experience in the trade for which licensure is
desired, or (iii) have a bachelor's degree received from an
accredited college or university in an engineering curriculum
related to the trade and one year of practical experience in
the trade for which licensure is desired (see Part Il, 18 VAC
50-30-20 et seq., of this chapter).

Tradesman courses must be completed through accredited
colleges, universities, junior and community colleges; adult
distributive, marketing and formal vocational training as
defined in this chapter; Virginia Apprenticeship Council
programs; or proprietary schools approved by the Virginia
Department of Education.

B. Backflow prevention device worker courses must be
completed through schools approved by the board. The board
accepts the American Society of Sanitary Engineers' (ASSE)
standards for testing procedures. Other programs could be
approved after board review. The board requires all backflow
training to include instruction in a wet lab.

NOTICE: The forms used in administering 18 VAC 50-30-10
et seq., Tradesman Rules and Regulations are not being
published due to the number of pages; however, the name of
each form is listed below. The forms are available for public
inspection at the Board for Contractors, 3600 W. Broad
Street, Richmond, Virginia, or at the office of the Registrar of
Regulations, General Assembly Building, 2nd Floor,
Richmond, Virginia.

FORMS
Tradesman License Application, 2710LIC (6/98 rev. 5/01).

Backflow Prevention Device Worker Certification Application,
2710BPD (6/98 rev. 10/99).

Kl . . ~ertificati .
Reference-Form2710BEXP(6/98)

Complaint Form (rev. 798 8/00).

VA.R. Doc. No. R01-11; Filed May 1, 2001, 2:24 p.m.

* *
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TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

REGISTRAR'S NOTICE: The following regulations filed by
the Marine Resources Commission are exempt from the
Administrative Process Act in accordance with § 9-6.14:4.1 F
of the Code of Virginia; however, the commission is required
to publish the full text of final regulations.

Title of Regulation: 4 VAC 20-40-10 et seq. Pertaining to
Crab Catch Limits (amending 4 VAC 20-40-20).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 2001.

Summary:

The amendment revises the lawful catch limit for the crab
dredge fishery.

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Marine Resources Commission,
P.O. Box 756, Newport News, VA 23607, telephone (757)
247-2248.

4 VAC 20-40-20. Catch limit.

During the lawful crab dredge season, no one boat shall take
or catch more than 20 17 barrels of crabs in any one day.
Each barrel shall be a regular crab barrel not more than level
full.

VA.R. Doc. No. R01-180; Filed May 1, 2001, 3:18 p.m.

*kkkkkkhk*k

Title of Requlation: 4 VAC 20-270-10 et seq. Pertaining to
Crabbing (amending 4 VAC 20-270-40).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 2001.

Summary:

The amendment establishes a prohibition against all
commercial crab pot and peeler pot activities during
Wednesdays, from June 6 through August 22, 2001.

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Marine Resources Commission,
P.O. Box 756, Newport News, VA 23607, telephone (757)
247-2248.

4 VAC 20-270-40. Season limits.

A. It shall be unlawful for any person to knowingly place, set,
fish or leave any hard crab pot or peeler crab pot in any tidal
waters of Virginia from December 1 through March 31.

B. It shall be unlawful for any person using crab pot or peeler
pot to engage in any commercial crabbing activities, including
the placing, setting, moving, baiting or fishing of crab pots or
peeler pots, during any Wednesday, from June 6 through
August 22.

B- C. It shall be unlawful for any person to knowingly place,
set, fish or leave any fish pot in any tidal waters from March
27 through March 31, except as provided in subdivisions 1
and 2 of this subsection.

1. It shall be lawful for any person to place, set, or fish any
fish pot in those waters located upriver of the following
boundary lines:

a. In the James River the boundary shall be a line
connecting Hog Point and the downstream point at the
mouth of College Creek.

b. In the York River the boundary lines shall be the Route
33 bridges at West Point.

c. In the Rappahannock River the boundary line shall be
the Route 360 bridge at Tappahannock.

2. This subsection shall not apply to lawful eel pots as
described in 4 VAC 20-500-50.

VA.R. Doc. No. R01-181; Filed May 1, 2001, 3:18 p.m.

kkkkkkhk*k

Title of Regulation: 4 VAC 20-450-10 et seq. Pertaining to
the Taking of Bluefish (amending 4 VAC 20-450-30).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 2001.

Summary:
The amendment revises the annual bluefish landing quota.

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Marine Resources Commission,
P.O. Box 756, Newport News, VA 23607, telephone (757)
247-2248.

4 VAC 20-450-30. Commercial landings quota.

A. During the period of January 1,-1995; through December
311995, commercial landings of bluefish shall be limited to
913,788 1,138,412 pounds.

B. When it is projected that 95% of the commercial landings
quota has been realized, a notice will be posted to close
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commercial harvest and landings from the bluefish fishery
within five days of posting.

C. It shall be unlawful for any person to harvest or land
bluefish for commercial purposes after the closure date set
forth in the notice described in subsection B of this section.

VA.R. Doc. No. R01-182; Filed May 1, 2001, 3:18 p.m.

*kkkkkkhk*k

Title of Requlation: 4 VAC 20-670-10 et seq. Pertaining to
Recreational Gear Licenses (adding 4 VAC 20-670-25).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 2001.

Summary:

The amendment establishes a harvest limit,
previously there were no harvest limits.

where

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Marine Resources Commission,
P.O. Box 756, Newport News, VA 23607, telephone (757)
247-2248.

4 VAC 20-670-25. Harvest limits.

It shall be unlawful for any person licensed to use recreational
crab pot, recreational crab trap or recreational ordinary crab
trotline, as described in 4 VAC 20-670-20, to take or possess
more than one bushel of hard crabs and two dozen peeler
crabs, in any one day, for personal use.

VA.R. Doc. No. R01-183; Filed May 1, 2001, 3:16 p.m.

kkkkkkhk*k

Title of Reqgulation: 4 VAC 20-910-10 et seq. Pertaining to
Scup (Porgy) (amending 4 VAC 20-910-45).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: May 1, 2001.

Summary:

The amendment revises the May 1 through October 31
harvest and landing limits for scup.

Agency Contact: Copies of the regulation may be obtained
from Deborah R. Cawthon, Marine Resources Commission,
P.O. Box 756, Newport News, VA 23607, telephone (757)
247-2248.

4 VAC 20-910-45. Possession limits and harvest quotas.

A. During the period January 1 through April 30 of each year,
it shall be unlawful for any person to possess aboard any
vessel or to land in Virginia more than 10,000 pounds of scup;
except when it is projected and announced that 85% of the
coastwide quota for this period has been landed, it shall be
unlawful for any person to possess aboard any vessel or to
land in Virginia more than 1,000 pounds of scup.

B. During the period November 1 through December 31 of
each year, it shall be unlawful for any person to possess
aboard any vessel or to land in Virginia more than 500

pounds of scup; except when it is announced that 50% of the
coastwide quota for this period has been taken, it shall be
unlawful for any person to possess aboard any vessel or land
in Virginia more than 200 pounds of scup, until such time that
the coastwide quota for this period has been reached.

C. During the period May 1 through October 31 of each year,
the commercial harvest and landing of scup in Virginia shall
be limited to 2,349 2,774 pounds.

D. For each of the time periods set forth in this section, the
Marine Resources Commission will give timely notice to the
industry of calculated poundage possession limits and quotas
and any adjustments thereto. It shall be unlawful for any
person to possess or to land any scup for commercial
purposes after any winter period coastwide quota or summer
period Virginia quota has been attained and announced as
such.

E. It shall be unlawful for any buyer of seafood to receive any
scup after any commercial harvest or landing quota has been
attained and announced as such.

F. It shall be unlawful for any person fishing with hook and
line, rod and reel, spear, gig or other recreational gear to
possess more than 50 scup. When fishing is from a boat or
vessel where the entire catch is held in a common hold or
container, the possession limit shall be for the boat or vessel
and shall be equal to the number of persons on board legally
eligible to fish multiplied by 50. The captain or operator of the
boat or vessel shall be responsible for any boat or vessel
possession limit. Any scup taken after the possession limit
has been reached shall be returned to the water immediately.

VAR. Doc. No. R01-184; Filed May 1, 2001, 3:16 p.m.
2 2
TITLE 5. CORPORATIONS

STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission
is exempt from the Administrative Process Act in accordance
with § 9-6.14:4.1 A 2 of the Code of Virginia, which exempts
courts, any agency of the Supreme Court, and any agency
which by the Constitution is expressly granted any of the
powers of a court of record.

Title of Requlation: 5VAC 5-10-10 et seq. State
Corporation Commission Rules of Practice and
Procedure (REPEALED).

Title of Requlation: 5VAC 5-20-10 et seq. State
Corporation Commission Rules of Practice and
Procedure.

Statutory Authority: 88 12.1-13 and 12.1-25 of the Code of
Virginia.

Effective Date: June 1, 2001.

Summary:

The amended rules repeal the existing State Corporation
Commission Rules of Practice and Procedure (5 VAC 5-10-
10 et seq.) in their entirety and promulgate revised State
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Corporation Commission Rules of Practice and Procedure
(5 VAC 5-20-10 et seq.). The revised rules include general
provisions relating to applicability and good faith pleading
and practice, provisions related to the commencement of
formal proceedings, procedures in formal proceedings, and
discovery and hearing preparation procedures.

Agency Contact: Interested persons with questions should
contact William H. Chambliss, General Counsel, Office of
General Counsel, State Corporation Commission, P.O. Box
1197, Richmond, Virginia 23218, telephone (804) 371-9671.
Copying costs are $1.00 for the first two pages and 50¢ for
each page thereafter.

AT RICHMOND, APRIL 30, 2001.
COMMONWEALTH OF VIRGINIA ex rel:
STATE CORPORATION COMMISSION
CASE NO. CLK000311

Ex Parte: In the matter concerning
revised State Corporation Commission
Rules of Practice and Procedure

FINAL ORDER PROMULGATING STATE CORPORATION
COMMISSION RULES OF PRACTICE AND PROCEDURE

In 1974, the State Corporation Commission ("Commission")
issued its Rules of Practice and Procedure ("Rules"), now
codified at 5 VAC 5-10-10 et seq. The Commission revised
its Rules b¥ Order dated June 12, 1986, in Case No.
CLK860572. Since 1974 and 1986, many changes have
occurred in the industries and businesses subject to the
regulatory authority of the Commission, including the
introduction of competitive forces in the establishment of rates
and provision of services formerly established by economic
regulation, or the increased interest in reliance on these
market forces.

By Order entered on July 18, 2000, the Commission issued a
proposed, revised version of the Rules ("Proposed Rules")
and invited interested parties to comment on and suggest
modifications or supplements to, or request hearing on, the
Proposed Rules. The Proposed Rules were published in the
Virginia Register of Regulations and were made available in
the Clerk of the Commission's office, as well as on the
Commission's website. Interested parties were given until
September 22, 2000, to file comments, proposals, or requests
with the Clerk of the Commission.

Nine parties submitted comments on September 22, 2000.
The parties submitting comments were AEP-VA ("AEP"),

1 N ) )

Commonwealth of Virginia, At the relation of the State Corporation
Commission, Ex Parte: In the Matter of revising the Rules of Practice
and Procedure of the State Corporation Commission.

2 Cox Virginia Telcom, Inc. ("Cox") submitted revised comments on
September 29, 2000, which were identical to the comments Cox filed
on September 22, 2000, except that one item was omitted from the
September 29, 2000, filing. No party objected to Cox's revision, and
the Commission has considered Cox's September 29, 2000,
comments as part of its deliberations on the Rules.

AT&T Communications of Virginia, Inc. ("AT&T"), Columbia
Gas of Virginia, Inc. ("Columbia Gas"), Cox, Old Dominion
Electric Cooperative and the Virginia, Maryland & Delaware
Association of Electric Cooperatives ("Coops"), the Office of
the Attorney General, Division of Consumer Counsel ("AG"),
Verizon, Virginia Electric and Power Company ("Virginia
Power"), and Washington Gas Light Company ("Washington
Gas"). AEP was the only party to request a hearing to permit
oral argument on the Rules, although the other parties
submitted revisions and most expressed a desire to
participate if a hearing were held.

On November 28, 2000, the Commission entered its Order
Setting Matter for Hearing in this proceeding. The
Commission determined that the issues to be decided were
purely legal in nature. As a result, the Commission scheduled
this matter for January 9, 2001, for the purpose of hearing
legal argument on the Proposed Rules and comments
thereto. The Commission further ordered the parties and
Staff to meet and attempt to narrow the issues. Prior to the
hearing, the parties and Staff met and greatly narrowed the
issues in controversy. These collaborative efforts resulted in
additional modifications to the Proposed Rules, which were
considered by all parties and the Commission at the hearing.

The Commission convened a hearing on this matter on
January 9, 2001. All parties who submitted comments, as well
as Staff, appeared by counsel at the hearing. The transcript
of the proceedings was filed on January 29, 2001.

NOW THE COMMISSION, upon consideration of the
evidentiary record, arguments, and the applicable law, is of
the opinion and finds that the Rules set out in Attachment A
hereto should be adopted, effective June 1, 20012 The
Commission has considered all of the comments, revisions,
argument of the parties, and the law applicable to these Rules
in making its determination in this matter. As the market and
regulatory environment changes, it is the Commission's hope
that these Rules will be flexible enough to embrace these
developments, while continuing to retain the hallmarks of due
process and fair dealing that have been a tradition at the
Commission. The Commission commends the parties and
Staff for narrowing the issues in dispute prior to the start of
the hearing. This successful collaborative effort has greatly
improved the Rules.

While it is not necessary for us to comment on each and
every rule where we have made changes, several Rules that
were the subject of some controversy or were substantially
revised since the inception of this proceeding require
discussion.

RULE 50*

At the hearing, it was noted that § 12.1-30.1 of the Code of
Virginia specifically provides that the Commissioners are
responsible for notifying the parties of a requested ex parte

3 ) -
The new Rules will not, however, negate the provisions of any order
entered prior to the effective date of these Rules.

4 For convenience, each Rule discussed will be referred to in this
short form. The full citation for the Rule is 5 VAC 5-20-50.
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consultation by another party, as well as providing other
parties the opportunity to participate.” While no parties
suggested that the existing rule® was not working, the
language of § 12.1-30.1 of the Code of Virginia is mandatory.’
The Commission is therefore altering Rule 50 to track nearly
verbatim the last sentence of § 12.1-30.1 of the Code of
Virginia.

RULE 60

One of the contested issues at the hearing was what
restrictions on ex parte contact with the Commissioners and
Hearing Examiners during pending formal proceedings should
be applicable to the Commission Staff. All parties agree that
the Staff is in a different position than the other participants.
Most parties appeared satisfied with the present situation and
several stated specifically that the present rule should
continue.® Two parties, AEP and the Coops, argued in their
comments as well as at the hearing that the Staff should be
treated as a party and be subject to the same restrictions and
obligations as parties.” AEP's and the Coops' written
comments went even further in advocating that the Staff be
treated as a party.

AEP urged that the ex parte contact prohibition apply in a
limited way to the Staff. Specifically, AEP's proposed
prohibition would not apply to the entire Staff, but only to the
particular individuals who are involved in preparing and
presenting testimony on a specific topic.'> AEP asserted that
this bar would not apply to the directors of the different
divisions, or to Staff counsel, but only to the individuals "most
directly involved in disputed topics and disputed issues of fact
and law before the Commission."**

The Coops argued, as a first step, for the creation of a
Chinese wall between the Staff member most directly
involved in the proceeding and the Commissioners or Hearing
Examiner. This prohibition would also apply to Staff counsel
assigned to the case."

AEP and the Coops did not cite any legal support for their
position, but instead argued that, at least in some cases,
there was an appearance of unfairness in the failure to
prohibit Staff from communicating with the Commissioners
regarding a pending proceeding.

® Tr. at 33-34.

® Rule 4:13.

7 . .
"The rules shall provide, among other provisions, that no

commissioner shall consult with any party or any person acting on
behalf of any party with respect to such proceeding without giving
adequate notice and opportunity for all parties to participate."

8 See Tr. at 42 (Virginia Power); 42-43 (AG); 43-44 (Verizon); 45
(AT&T).

o AEP and the Coops also argued that the Staff should be subject to
the same discovery obligations as other parties.

1071, at47.
Y11 atss.

21 ats2.

The Commission certainly wishes to avoid the appearance of
impropriety, but the practical and legal difficulties inherent in
AEP's and the Coops' position are readily apparent. Putting
aside the legal and statutory issues,™ two practical problems
exist with AEP's and the Coops' proposed solutions to this
issue. First, it is very difficult to draw a bright line between
those who would be permitted to communicate with the
Commissioners and those who would be prohibited. For
example, there may be multiple individuals with varying
degrees of knowledge of a particular case who could be
affected by an ex parte bar. Would the Staff person be
permitted to communicate with the Division Director, who is
required to be knowledgeable of ongoing cases, or would the
ex parte bar prohibit the Division Director from advising the
Commissioners as to any information learned from the
employee behind the Chinese wall? This leads to the second
issue.

It appears that additional Staff would be required to support
separate advisory and advocacy roles.”* In some cases,
more than one member of the Staff is involved in preparing for
and testifying in a given case. If these Staff members were
prohibited from communicating with the Commissioners, the
Commissioners would be without advice on complex technical
matters unless additional advisory Staff resources were
procured. These advisory Staff members would need to be
as knowledgeable as the Staff members testifying in the
proceeding and trying the case.

Furthermore, the record is devoid of any evidence, anecdotal
or otherwise, to support the view that there are, in fact,
improper ex parte Staff communications occurring which
result in violations of due process or fair dealing. AEP
expressly disavowed the existence of such problems.'®> For
all of these reasons, the Commission will adopt Rule 60
without the changes suggested by AEP and the Coops. We
note that Rule 60 does include ex parte limits on the

13 The General Assembly has recognized implicitly in § 12.1-30.1 of
the Code of Virginia that the Staff and parties are not the same. Both
the title of the statute, and more importantly, the text, of § 12.1-30.1 of
the Code of Virginia refer to the parties "or" the Staff. Indeed, if the
Staff was to be treated as the equivalent of a party, there would be no
need to refer to "the staff" at all.

Another statute legally supporting the present structure is § 12.1-18 of
the Code of Virginia. That section provides for the appointment by
the Commission of the various assistants and "such other
subordinates and employees. . . all of whom shall serve at the
pleasure of the Commission." It is plain from this language that the
Staff is an extension of, and accountable to, the Commission, which
places the Staff in a fundamentally different position from other
parties. Neither AEP nor the Coops has addressed how the Staff
could be accountable and responsive to the Commission in
accordance with this statutory mandate, and yet be isolated behind a
Chinese wall and prohibited from communicating with the
Commission regarding a pending proceeding. Such isolation by a
portion of the Staff does not appear to be contemplated by the plain
language of § 12.1-18 of the Code of Virginia.

14 See Tr. at 42-43, 57, and 67-70.

15 See Tr. at 55. The Coops argued that ". . . we've run into more
situations where we have the feeling that Staff is advocating a role
rather than just the feeling of the public interest where issues are
raised purely by Staff." Tr. at 72.

Volume 17, Issue 18

Monday, May 21, 2001

2579



Final Regulations

Commission and Staff designed to protect due process and
fair dealing. Specifically, Rule 60 provides that:

[N]o facts nor legal arguments likely to influence a pending
formal proceeding and not of record in that proceeding shall
be furnished ex parte to any commissioner or hearing
examiner by any member of the commission staff.

RULE 80

In the final version of this rule, the Commission is eliminating
from the Rule discussed at the hearing the sentence that
read, "[tlhe commission may, at its discretion, permit cross-
examination of public witness testimony, and may limit public
witness testimony if it appears that the testimonies of the
witnesses will be substantially similar, or for other good
cause." The Commission continues to believe that public
witnesses may be cross-examined like any other witness.
Furthermore, the Commission deems this sentence
unnecessary to establish the proposition that the Commission
has the inherent power to control proceedings in its own
courtroom and maintain proper decorum therein.

RULES 260 & 270

Two primary issues need to be addressed in these rules.
First is the suggestion that Staff should be subject to the
same discovery obligations as parties. The Commission will
provide two new avenues for parties to obtain additional
information concerning the Staff's position in certain cases, as
well as the basis for the Staff's position.’® Rules 260 and 270
provide this newly established avenue of discovery for parties.

Pursuant to Rule 270, in actions pursuant to Rule 80 A, the
Staff must compile and file with the Clerk of the Commission
three copies of any workpapers that support the
recommendations made in its testimony or report. These
workpapers will be made available for public inspection and
copying during regular business hours.

The Commission has made one addition to Rule 260
pertaining to the filing of workpapers by Staff, which is
directed in Rule 270. The first paragraph of Rule 260 has
been amended to permit parties to discover factual
information that supports the workpapers submitted by the
Staff to the Clerk of the Commission pursuant to Rule 270.
This was suggested by one of the parties,"” and would further
enhance the new obligation on the Staff in Rule 270.

The second issue in Rule 260 involves the interplay of the last
two paragraphs. While current Rule 6:4'° contains similar
language to Rule 260 as discussed at the hearing, the parties
were unable to reconcile the apparent conflict between the
two paragraphs regarding the shifting of the burden on the

16 In addition, Rule 280 A provides that, in investigative, disciplinary,
penal, and other adjudicatory proceedings, upon written motion of the
defendant, the Commission shall provide the defendant with access
to certain statements of the defendant within the custody, possession,
or control of Commission Staff.

1 See Comments of Verizon filed September 22, 2000, in Case No.
CLKO000311 at 9-10.

18 Rule 5 VAC 5-10-480.

inquiring party if the burden of deriving or ascertaining the
response is substantially the same, and the apparent
shielding of this same information as possible work product in
the last paragraph. For this reason, the Commission has
eliminated the last paragraph of Rule 260 as discussed at the
hearing.'® The work product doctrine, like any other objection
not specifically mentioned in the Rules of Practice and
Procedure, remains viable in Commission practice.

Accordingly, IT IS ORDERED THAT:

(1) The current Rules of Practice and Procedure, as set forth
in 5 VAC 5-10-10 through 5 VAC 5-10-620 should be, and
they are hereby, REPEALED, effective as of June 1, 2001;

(2) The new Rules of Practice and Procedure, as set forth in 5
VAC 5-20-10 through 5 VAC 5-20-280, attached to this order
as Attachment A, should be, and they are hereby, ADOPTED,
effective as of June 1, 2001;

(3) A copy of this Order and the Rules adopted herein shall be
forwarded to the Virginia Register of Regulations for
publication; and

(4) This case shall be dismissed from the Commission's
docket of active proceedings, and the papers filed herein shall
be placed in the Commission's file for ended causes.

AN ATTESTED COPY HEREOF shall be sent by the Clerk of
the Commission to: John F. Dudley, Senior Assistant
Attorney General & Chief, Division of Consumer Counsel,
Office of the Attorney General, 900 East Main Street,
Richmond, Virginia 23219; James C. Dimitri, Esquire,
McGuireWoods LLP, Counsel to Virginia Electric and Power
Company, One James Center, 901 East Cary Street,
Richmond, Virginia 23219-4030; Richard D. Gary, Esquire,
Hunton & Williams, Counsel to Verizon, Riverfront Plaza, East
Tower, 951 Byrd Street, Richmond, Virginia 23219-4074;
Wilma R. McCarey, Esquire, General Attorney and
Government Affairs Vice President, AT&T Communications of
Virginia, Inc., Room 3-D, 3033 Chain Bridge Road, Oakton,
Virginia 22185; Donald R. Hayes, Senior Attorney,
Washington Gas Light Company, 1100 H Street, N.W.,
Washington, D.C. 20080; Kodwo Ghartey-Tagoe, Esquire,
McGuireWoods LLP, Counsel to Columbia Gas of Virginia,
Inc., One James Center, 901 East Cary Street, Richmond,
Virginia 23219-4030; John W. Montgomery, Jr., Esquire,
Counsel to Cox Virginia Telcom, Inc., 4900 Cutshaw Avenue,
Suite 200, Richmond, Virginia 23230; John A. Pirko, Esquire,
LeClair Ryan, P.C., Counsel to Old Dominion Electric
Cooperative and the Virginia, Maryland & Delaware
Association of Electric Cooperatives, Innsbrook Corporate
Center, 4201 Dominion Boulevard, Suite 200, Glen Allen,
Virginia 23060; Michael J. Quinan, Esquire, Woods, Rogers &
Hazlegrove, Counsel to AEP-VA, 823 East Main Street, Suite
1200, Richmond, Virginia 23209; Robert M. Gillespie,
Esquire, Christian & Barton, 909 East Main Street, Suite
1200, Richmond, Virginia 23219; Donald G. Owens, Esquire,
Troutman, Sanders, Mays and Valentine, 1111 East Main

9 ) - -

"Interrogatories or document requests that solicit answers requiring

the assembling or preparation of information that might reasonably be
considered original work product are subject to objection."
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Street, P.O. Box 1122, Richmond, Virginia 23218-1122; and
the Commission's Office of General Counsel.

CHAPTER 20.
STATE CORPORATION COMMISSION RULES OF
PRACTICE AND PROCEDURE.

PART I.
GENERAL PROVISIONS.

5 VAC 5-20-10. Applicability.

The State Corporation Commission Rules of Practice and
Procedure are promulgated pursuant to the authority of
§ 12.1-25 of the Code of Virginia and are applicable to the
regulatory and adjudicatory proceedings of the State
Corporation Commission except where superseded by more
specific rules for particular types of cases or proceedings.
[When necessary to serve the ends of justice in a particular
case, ] the commission may grant [ , ] upon motion or its own
initiative [ , ] a waiver or modification of any of the provisions
of the rules, except 5 VAC 5-20-220, under terms and
conditions and to the extent it deems appropriate. These
rules [ have—no—application do not apply ] to the internal
administration or organization of the commission in matters
such as the procurement of goods and services, personnel
actions, and S|m|Iar issues, nor to matters [ finalhydetermined
that are being handled
administratively by ] a division or bureau of the commission.

5 VAC 5-20-20.
sanctions |.

Good faith pleading and practice [

Every pleading, written motion, or other paper presented for
filing by a party represented by an attorney shall be signed by
at least one attorney of record in [ his the attorney's ]
individual name, and the attorney’s mailing address and
telephone number, and where available, telefax number and
email address, shall be stated. [ Apartrwhe-is An individual ]
not represented by an attorney shall sign [ his the individual's
] pleading, motion, or other paper and [ shall ] state [ his the
individual's ] mailing address and telephone number. [ {a-the

- A partnership not represented by an
attorney shall have a partner sign the partnership's pleading,
motion, or other paper, and shall state the partnership's
mailing address and telephone number. A nonlawyer may
only represent the interests of another before the commission
in the presentation of facts, figures, or factual conclusions, as
distinguished from legal arguments or conclusions. In the
case of an individual or entity not represented by counsel,
each signature shall be that of a qualified officer or agent. ]
The pleadings need not be under oath unless so required by
statute. [ The commission may provide, by order, a manner
for acceptance of electronic signatures in particular cases. ]

The signature of an attorney or party constitutes a certification
[ by—him ] that (i) [ ke the attorney or party ] has read the
pleading, motion, or other paper; (ii) to the best of [ his the
attorney's or party's ] knowledge, information, and belief
formed after reasonable inquiry, it is well grounded in fact and
is warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law; and (iii) it
is not interposed for any improper purpose, such as to harass
or to cause unnecessary delay or needless increase in the

cost of litigation. A pleading, written motion, or other paper
will not be accepted for filing by the Clerk of the Commission
if not signed.

An oral motion made by an attorney or party in a commission
proceeding constitutes a representation [ by-him ] that [ the
motion ] (i) [ # ] is well grounded in fact and is warranted by
existing law or a good faith argument for the extension,
modification, or reversal of existing law [ ; ] and (ii) [ # ] is not
interposed for any improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of
litigation.

5 VAC 5-20-30. Counsel.

[ Except as otherwise provided in 5 VAC 50-20-20, ] no
person other than a properly licensed attorney at law shall
[ file pleadings or papers or appear at a hearing to ] represent
the interests of [ a another ] person or entity before the
commission [ —ether-than-inthe-presentation-of factsfigures;
or—factual—conclusions—which—are—distinguished—from—legal
i ier . An
attorney admitted to practice in another jurisdiction, but not
licensed in Virginia, may be permitted to appear in a particular
proceeding pending before the commission in association
with a member of the Virginia State Bar. The Virginia State
Bar member will be counsel of record for every purpose
related to the conduct and disposition of the proceeding.

[ In all appropriate proceedings before the commission, the
Division of Consumer Counsel, Office of the Attorney
General, may appear and represent and be heard on behalf
of consumers' interests, and investigate matters relating to
such appearance, and otherwise may participate to the extent
reasonably necessary to discharge its statutory duties. ]

5 VAC 5-20-40.
proceedings.

Photographs and broadcasting of

Electronic media and still photography coverage of
commission hearings will be allowed at the discretion of the
commission.

5 VAC 5-20-50. Consultation by parties with
commissioners [ and hearing examiners ].

No [ commissioner or hearing examiner shall consult with
any ] party [ 5 ] or any person actlng on behalf of any party [5

] with
respect to [ the-merits-of-any-proceeding a | pendlng [ before
the—eommission formal proceeding without giving adequate
notice and opportunity for all parties to participate ].

5 VAC 5-20-60. Commission staff.

The commissioners [ and hearing examiners ] shall be free at
all times to confer with any member of the commission staff.
However, no facts [ or legal arguments ] likely to influence a
pending formal proceeding and not of record in that
proceeding shall be furnished ex parte to any commissioner
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[ or hearing examiner ] by any member of the commission
staff.

5 VAC 5-20-70. Informal complaints.

All correspondence and informal complaints shall be referred
to the appropriate division or bureau of the commission. The
head of the division or bureau receiving this correspondence
or complaint shall attempt to resolve the matter presented.
Matters not resolved [ to the satisfaction of all participating
parties ] by the informal [ proceeding process | may be
reviewed by the full commission upon the proper filing of a
formal proceeding in accordance with the rules [ by any party
to the informal process ].

PART II.
COMMENCEMENT OF FORMAL PROCEEDINGS.

5 VAC 5-20-80. Regulatory proceedings.

A. Application. Except where otherwise provided by statute,
[ rule or commissioner order, ] a person or entity seeking to
engage in an industry or business subject to the commission’s
regulatory control, or to make changes in any previously
authorized service, rate, facility, or other aspect of such
industry or business [ that, by statute or rule, must be
approved by the commission ], shall file an application
requesting authority to do so. The application shall contain (i)
a specific statement of the action sought; (ii) a statement of
the facts that the applicant is prepared to prove that would
warrant the action sought; (iii) a statement of the legal basis
for such action; and (iv) any other information required by law
or regulation. Any person or entity filing an application shall
be a party to that proceeding.

B. Participation as a respondent. A notice of participation as
a respondent is the proper initial response to an application.
A notice of participation shall be filed within the time
prescribed by the commission and shall contain (i) a precise
statement of the interest of the respondent; (ii) a statement of
the specific action sought [ to the extent then known ]; and (iii)
the factual and legal basis for the action. Any person or
entity filing a notice of participation as a respondent shall be a
party to that proceeding. [ Fhe—Division—efConrsumer

respendentin-any-proceeding: |
C. Public witnesses. Any person or entity not participating in
a matter pursuant to subsection A or B of this section may
make known [ his—er—its their ] position in any regulatory
proceeding by filing written comments in advance of the
hearing [ if provided for by commission order ] or by attending
the hearing, noting an appearance in the manner prescribed
by the commission, and giving oral testimony. Public
witnesses may not otherwise participate in the proceeding, be
included in the service list, or be considered a party to the

proceeding. [ Fhe—commission—may—at-its—discretion,—limit
BHF blie Withess EESE.'I llel y SII yH # alppe.a.s E.'a]t the-testimonies

D. Commission staff. The commission staff may appear and
participate [ fully ] in any proceeding [ in order ] to see that
pertinent issues on behalf of the general public interest are
clearly presented to the commission. The staff may, inter alia,
conduct investigations and discovery, evaluate the issues

raised, testify and offer exhibits, file briefs and make
argument, and be subject to cross-examination when
testifying. Neither the commission staff collectively nor any
individual member of the commission staff shall be
considered a party to the case for any purpose by virtue of
participation in a proceeding.

5 VAC 5-20-90. Adjudicatory proceedings.

A. Initiation of proceedings. Investigative, disciplinary, penal,
and other adjudicatory proceedings may be initiated by
motion of the commission staff or upon the commission’s own
motion. [ Fhese Further ] proceedings shall be [ eemmenced
controlled ] by the issuance of a rule to show cause [ giving ,
which shall give ] notice to the defendant, [ stating state ] the
allegations against the defendant, [ and-setting provide for a
response from the defendant and, where appropriate, set ] the
matter for hearing. A rule to show cause shall be served in
the manner provided by § 12.1-19.1 or § 12.1-29 of the Code
of Virginia. The commission staff shall prove the case by
clear and convincing evidence.

B. Answer. An answer is the proper initial responsive
pleading to a rule to show cause. An answer shall be filed
within 21 days of service of the rule to show cause, unless the
commission shall order otherwise. The answer shall state, in
narrative form, each defendant’s responses to the allegations
in the rule to show cause and any affirmative defenses
asserted by the defendant. Failure to file a timely answer
may result in the entry of judgment by default against the
party failing to respond.

5 VAC 5-20-100. Other proceedings.

A. Promulgation of general orders, rules, or regulations. [ A

commission-shall-file-an-application-meeting-the requirements
of 5-VAC 5-20-80-A. | Before promulgating a general order,
rule, or regulation, the commission shall, by order upon an
application or upon its own motion, require reasonable notice
of the contents of the proposed general order, rule, or
regulation, including publication in the Virginia Register of
Regulations, and afford interested persons an opportunity to
comment, present evidence, and be heard. A copy of each
general order, rule, and regulation adopted in final form by the
commission shall be filed with the Registrar of Regulations for
publication in the Virginia Register of Regulations.

B. Petitions in other matters. Persons having a cause before
the commission, whether by statute, rule, regulation, or
otherwise, against a defendant, including the commission, a
commission bureau, or a commission division, shall proceed
by filing a written petition containing (i) the identity of the
parties; (i) a statement of the action sought and the legal
basis for the commission’s jurisdiction to take the action
sought; (iii) a statement of the facts, proof of which would
warrant the action sought; (iv) a statement of the legal basis
for the action; and (v) a certificate showing service upon the
defendant.

Within 21 days of service of a petition under this rule, the
defendant shall file an answer containing, in narrative form, (i)
a response to each allegation of the petition and (i) a
statement of each affirmative defense asserted by the
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defendant. Failure to file a timely answer may result in entry
of judgment by default against the defendant failing to
respond. Upon order of the commission, the commission staff
may participate in any proceeding under this rule in which it is
not a defendant to the same extent as permitted by 5 VAC 5-
20-80 D.

C. Declaratory judgments. Persons having no other
adequate remedy may petition the commission for a
declaratory judgment. The petition shall meet the
requirements of subsection B of this section and, in addition,
contain a statement of the basis for concluding that an actual
controversy exists [ between-the-parties ]. In the proceeding,
the commission shall by order provide for the necessary
notice, responsive pleadings, and participation by [ persens
against-whom-thedeclaratoryjudgmentis-sought interested
parties ].

PART III.
PROCEDURES IN FORMAL PROCEEDINGS.

5 VAC 5-20-110. Motions.

Motions may be filed for the same purposes recognized by
the courts of record in the Commonwealth. Unless otherwise
ordered by the commission, [ & any ] response to a motion
must be filed within [ 28 14 ] days of the filing of the motion,
and [ a any ] reply by the moving party [ may must ] be filed
within [ sever 10 ] days of the filing of the response.

5 VAC 5-20-120. Procedure before hearing examiners.

A. Assignment. The commission may, by order, assign a
matter pending before it to a hearing examiner. Unless
otherwise ordered, the hearing examiner shall conduct all
further proceedings in the matter on behalf of the commission
in accordance with the rules. In the discharge of his duties,
the hearing examiner shall exercise all the adjudicatory
powers possessed by the commission including, inter alia, the
power to administer oaths; require the attendance of
witnesses and parties; require the production of documents;
schedule and conduct pre-hearing conferences; admit or
exclude evidence; grant or deny continuances; and rule on
motions, matters of law, and procedural questions. The
hearing examiner shall [ , upon conclusion of all assigned
duties, ] issue a written final report and recommendation to
the commission at the conclusion of the proceedings.

B. Objections [ and certification of issues ]. An objection to a
ruing by the hearing examiner shall be stated with
[ reasenable—clarity the reasons therefor | at the time of the
ruling, and the objection may be argued to the commission as
part of a response to the hearing examiner’s report. A ruling
by the hearing examiner that denies further participation by a
party in interest or the commission staff in a proceeding that
has not been concluded may be immediately appealed to the
commission by filing a written motion with the commission for
review. [Upon the motion of any party or the staff, or upon the
hearing examiner's own initiative, ] the hearing examiner may
certify any other [ material ] issue to the commission for its
consideration and resolution. Pending resolution by the
commission of a ruling appealed or certified, the hearing
examiner shall retain procedural control of the proceeding.

C. Responses to hearing examiner reports. Unless
otherwise ordered by the hearing examiner, responses
supporting or objecting to the hearing examiner’s final report
must be filed within [ 45 21 ] days of the issuance of the
report. A reply to a response to the hearing examiner’s report
may only be filed with leave of the commission. The
commission may accept, modify, or reject the hearing
examiner's recommendations in any manner consistent with
law and the evidence, notwithstanding an absence of
objections to the hearing examiner’s report.

5 VAC 5-20-130. Amendment of pleadings.

No amendment shall be made to any formal pleading after it
is filed except by leave of the commission, which leave shall
be liberally granted in the furtherance of justice. The
commission shall make such provision for notice and for
opportunity to respond to the amended pleadings as it may
deem necessary and proper. ]

5 VAC 5-20-140. Filing and service.

A formal pleading or other related document shall be
considered filed with the commission upon receipt of the
original and required copies by the Clerk of the Commission
no later than the time established for the closing of business
of the clerk’s office on the day the item is due. The original
and copies shall be stamped by the Clerk [ ef—the
Commission ]| to show the time and date of receipt. The
commission may by order make provision for electronic filing
of documents [, including facsimile ].

[ When a filing would otherwise be due on a day when the
clerk's office is not open for public business, the filing will be
timely if made on the next regular business day when the
office is open to the public. When a period of 15 days or
fewer is permitted to make a filing or take other action
pursuant to commission rule or order, intervening weekends
or holidays shall not be counted in determining the due date. ]

Service of a formal pleading, brief, or other document filed
with the commission required to be served on the parties to a
proceeding or upon the commission staff, shall be effected by
delivery of a true copy to the party or staff, or by deposit of a
true copy into the United States mail properly addressed and
stamped, on or before the date of filing. Service on a party
may be made by service on the party’s counsel. At the foot of
a formal pleading, brief, or other document required to be
served, the party making service shall append [ either
acceptance—of-service—or | a certificate of counsel of record
that copies were mailed or delivered as required. The
commission may, by order, provide for electronic [ filirg—or ]
service of documents [ , including facsimile ]. Notices,
findings of fact, opinions, decisions, orders, or other paper to
be served by the commission may be served by United States
mail. However, all writs, processes, and orders of the
commission, when acting in conformity with § 12.1-27 of the
Code of Virginia, shall be attested and served in compliance
with § 12.1-19.1 or § 12.1-29 of the Code of Virginia.
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5 VAC 5-20-150. Copies and format.

Applications, petitions, responsive pleadings, briefs, and other
documents must be filed in an original and 15 copies. One
copy of each responsive pleading or brief must be served on
each party and the commission staff counsel assigned to the
matter, or, if no counsel has been assigned, on the general
counsel. Each document must be filed on standard size white
opaque paper, 8-1/2 by 11 inches in dimension, and must be
capable of being reproduced in copies of archival quality.
Pleadings shall be bound or attached on the left side and
contain adequate margins. Each page following the first page
must be numbered. If necessary, a document may be filed in
consecutively numbered volumes, each of which may not
exceed three inches in thickness. Pleadings containing more
than one exhibit should have dividers separating each exhibit
and should contain an index. Exhibits such as maps, plats,
and photographs not easily reduced to standard size may be
filed in a different size, as necessary. All filed documents
shall be fully collated and assembled into complete and
proper sets ready for distribution and use, without the need
for further assembly, sorting, or rearrangement. The Clerk of
the Commission may reject the filing of any document not
conforming to the requirements of this rule.

5 VAC 5-20-160. Memorandum of completeness.

With respect to the filing of a rate application or an application
seeking [ aetien actions ], that by statute or rule must be
completed within a certain number of days, a memorandum
shall be filed by an appropriate member of the commission
staff within 10 [ werking ] days of the filing of the application
stating whether all necessary requirements [ imposed by
statute or rule ] for filing the application have been met and all
required information has been filed. If the requirements have
not been met, the memorandum shall state with specificity the
remaining items to be filed. The Clerk of the Commission [
immediately ] shall serve a copy of the memorandum on the
filing party. The first day of the period within which action on
the application must be concluded shall be set forth in the
memorandum and shall be the initial date of filing of
applications that are found to be complete upon filing.
Applications found to require supplementation shall be
complete upon the date of filing of the last item identified in
the staff memorandum. [ Applications shall be deemed
complete upon filing if the memorandum of completeness is
not timely filed. ]

5 VAC 5-20-170. Confidential information.

A person who proposes in a formal proceeding that
information be withheld from public disclosure on the ground
that it contains trade secrets, privileged, or confidential
commercial or financial information shall file this information
under seal with the Clerk of the Comm|SS|on [tegether—m%h—a

commission staff counsel assigned to the matter, or, where no
counsel has been assigned, to the general counsel who, until
ordered otherwise by the commission, shall disclose the
information only to the members of the commission staff
directly assigned to the matter as necessary in the discharge
of their duties. Staff counsel and all members of the
commission staff, until otherwise ordered by the commission,
shall maintain the information in strict confidence and shall
not disclose its contents to members of the public, or to other
staff members not assigned to the matter. The commission
staff or any party may object to the proposed withholding of
the information.

[ Upon challenge, the filing party shall demonstrate to the
satisfaction of the commission that the information should be
withheld from public disclosure. ] If the commission

determines that the information should be withheld from
public disclosure, it may nevertheless require the information
to be disclosed to parties to a proceeding under approprlate
protective order.

Whenever a document is filed with the clerk under seal, an
expurgated or redacted version of the document deemed by
the filing party or determined by the commission to be
confidential shall be filed with the clerk for use and review by
the public.

When the information at issue is not required to be filed or
made a part of the record, a party who wishes to withhold
confidential information from filing or production may move
the commission for a protective order without filing the
materials. In considering such motion, the commission may
require production of the confidential materials for inspection
in camera, if necessary. ]

5 VAC 5-20-180. Official transcript of hearing.

The official transcript of a hearing before the commission or a
hearing examiner shall be that prepared by the court reporters
retained by the commission and certified by the court reporter
as a true and correct transcript of the proceeding. Transcripts
of proceedings shall not be prepared except in cases
assigned to a hearing examiner, when directed by the
commission, or when requested by a party desiring to
purchase a copy. Parties desiring to purchase copies of the
transcript shall make arrangement for purchase with the court
reporter. When a transcript is prepared, a copy thereof shall
be made available for public inspection in the Clerk of the

Comm|SS|ons offlce [ \Amhm—lé—days—ef—the—ﬂhng—ef—the

information under seal to the
commission staff as may be required ]. One copy of all such
information also shall be submitted under seal to the

otherwise submit the
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the—case—may-be: By agreement of the parties, or as the

commission may by order provide, corrections may be made
to the transcript. ]

5 VAC 5-20-190. Rules of evidence.

In proceedings under 5 VAC 5-20-90, and all other
proceedings in which the commission shall be called upon to
decide or render judgment only in its capacity as a court of
record, the common law and statutory rules of evidence shall
be as observed and administered by the courts of record of
the Commonwealth. In other proceedings, evidentiary rules
shall not be [ unreasonably ] used to prevent the receipt of
evidence having substantial probative effect.

5 VAC 5-20-200. Briefs.

Written briefs may be authorized at the discretion of the
commission [ , except in proceedings under 5 VAC 5-20-100
A, where briefs may be filed by right . The time for filing
briefs and reply briefs, if authorized, shall be set at the time
they are authorized. The commission may limit the length of
a brief. The commission may by order provide for the
electronic filing or service of briefs.

5 VAC 5-20-210. Oral argument.

The commission may authorize oral argument, limited as the
commission may direct, on any pertinent matter at any time
during the course of [ the ] proceeding.

5 VAC 5-20-220.
reconsideration.

Petition for rehearing or

Final judgments, orders, and decrees of the commission,
except judgments prescribed by § 12.1-36 of the Code of
Virginia, and except as provided in §§ 13.1-614 and 13.1-813
of the Code of Virginia, shall remain under the control of the
commission and subject to modification or vacation for 21
days after the date of entry. [ Except for good cause shown, a
petition for rehearing or reconsideration must be filed not later
than 20 days after the date of entry of the judgment, order, or
decree. The filing of a petition will not suspend the execution
of the judgment, order, or decree, nor extend the time for
taking an appeal, unless the commission, within the 21-day
period following entry of the final judgment, order or decree,
shall provide for a suspension in an order or decree granting
the petition. ] A petition for rehearing or reconsideration must

pe[medneplatepthan—zg—daﬁ—aﬁw}e—da{e—eﬁgmw—gm
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i i i served on ] all parties
and [ delivered to ] commission staff counsel on or before the
day on which it is filed. The commission will not entertain
responses to, or requests for oral argument on, a petition. An
order granting a rehearing or reconsideration will be served
on all parties and commission staff counsel by the Clerk of the
Commission.

5 VAC 5-20-230. Extension of time.

The commission may, at its discretion, grant a continuance,
postponement, or extension of time for the filing of a
document or the taking of an action required or permitted by
these rules, except for petitions for rehearing or
reconsideration filed pursuant to 5 VAC 5-20-220. [ Except for
good cause shown, ] motions for extensions shall be made in
writing, served on all parties and commission staff counsel,
and filed with the commission at least three days prior to the

date [ the action sought ] to be extended [ —exceptforgood
cause-shown is due .

PART IV.
DISCOVERY AND HEARING PREPARATION
PROCEDURES.

5 VAC 5-20-240. Prepared testimony and exhibits.

Following the filing of an application dependent upon
complicated or technical proof, the commission may direct the
applicant to prepare and file the testimony and exhibits by
which the applicant expects to establish its case.
[ Respendents; | In all proceedings in which an applicant is
required to file testimony, [ respondents ] shall be permitted
[and may be directed by the commission or hearing
examiner ] to file [ , on or before a date certain, ] testimony
and exhibits by which they expect to establish their case [ —as
i issi Any respondent that chooses
not to file testimony and exhibits by that date may not
thereafter present testimony or exhibits except by leave of the
commission, but may fully participate in the proceeding and
engage in cross-examination of the testimony and exhibits of
commission staff and other parties ]. The commission staff
also shall file testimony and exhibits when directed to do so
by the commission. Failure to comply with the directions of
the commission, without good cause shown, may result in
rejection of the testimony and exhibits by the commission.
With leave of the commission [ and unless a timely objection
is made ], the commission staff or a party may correct or
supplement any prepared testimony and exhibits before or
during the hearing. In all proceedings, all evidence must be
verified by the witness before introduction into the record, and
the admissibility of the evidence shall be subject to the same
standards as if the testimony were offered orally at hearing [,
unless, with the consent of the commission, the staff and all
parties stipulate the introduction of testimony without need for
verification ]. An original and 15 copies of prepared testimony
and exhibits shall be filed unless otherwise specified in the
commission’s scheduling order and public notice. Documents
of unusual bulk or weight and physical exhibits other than
documents need not be filed in advance, but shall be
described and made available for pretrial examination.

5 VAC 5-20-250. Process, witnesses, and production of
documents and things.

A. Subpoenas. Commission staff and a party to a
proceeding shall be entitled to process, to convene parties, to
compel the attendance of witnesses, and to compel the
production of books, papers, documents, or things provided in
this rule.

[ B. ] Commission [ issuance and enforcement of other
regulatory agency subpoenas. Upon motion by commission ]
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staff counsel [ , the commission | may [ petitior—the
commission-to ] issue and enforce subpoenas at the request
of a regulatory agency of another jurisdiction if the activity for
which the information is sought by the other agency, if
occurring in the Commonwealth, would be a violation of the
laws of the Commonwealth that are administered by the
commission.

[ A motion requesting the issuance of a commission
subpoena shall include:

1. A copy of the original subpoena issued by the regulatory
agency to the named defendant;

2.  An affidavit of the requesting agency administrator
stating the basis for the issuance of the subpoena under
that state's laws; and

3. A memorandum from the commission's corresponding
division director providing the basis for the issuance of the
commission subpoena. ]

[ B- C.] Documents. [ In a pending case, at the request of
commission staff or any party, the Clerk of the Commission
shall issue a subpoena. When a matter is under investigation
by commission staff, before a formal proceeding has been
established, ] whenever it appears to the commission by
affidavit filed with the Clerk of the Commission by the
commission staff or [ a—party-te-a—proceeding an individual ],
that a book, writing, document, or thing sufficiently described
in the affidavit, is in the possession, or under the control, of an
identified person [ ret-a—party-to-aproceeding-noramember
of-the-commission’s-staff | and is material and proper to be
produced [ in-the—proceeding ], the commission [ will may ]
order the Clerk of the Commission to issue a subpoena and to
have the subpoena duly served, together with an attested
copy of the commission's order compelling production at a
reasonable place and time as described in the commission’s
order.

[ & D. ] Witnesses. [ Subpeenas—{forwitnesses-shall-be-by
oFder eﬁ the—commission .upe FRotion f'.'ﬁeb I edl,“ th-the

. Gt I g e
shall-deem—proper- In a pending case, at the request of
commission staff or any party, the Clerk of the Commission
shall issue a subpoena ].

5 VAC 5-20-260. Interrogatories to parties or requests for
production of documents and things.

The commission staff and a party in a formal proceeding
before the commission, other than a proceeding under [ 5
MAGC-5-20-80-A 5 VAC 5-20-100 A and C ], may serve written
interrogatories [ or requests for production of documents ]
upon a party, to be answered by the party served, or if the
party served is an entity, by an officer or agent of the entity,
who shall furnish to the requesting party information as is
known. Interrogatories [ or requests for production of
documents ] that cannot be timely answered before the
scheduled hearing date may be served only with leave of the
commission for good cause shown and upon such conditions
as the commission may prescribe. No interrogatories [ or
requests for production of documents ] may be served upon a
member of the commission staff [ , except to discover factual

information that supports the workpapers submitted by the
staff to the Clerk of the Commission pursuant to 5 VAC 5-20-
270. All interrogatories and requests for production of
documents shall be filed with the Clerk of the Commission ].

The response to each interrogatory [ or document request ]
shall [ be-signred-by identify by name ] the person making the
response. Objections, if any, to specified questions shall be
stated with specificity, citing appropriate legal authority, and
served with the list of responses. Responses and objections
to interrogatories [ or requests for production of documents ]
shall be served within [ 286 14 ] days of receipt, unless
otherwise ordered by the commission. Upon motion promptly
made and accompanied by a copy of the interrogatory [ or
document request ] and [ the ] response or objection that is
subject to the motion, the commission will rule upon the
validity of the objection; the objection otherwise will be
considered sustained.

Interrogatories [ or requests for production of documents ]
may relate to any matter [ ; ] not privileged, which is relevant
to the subject matter involved, including the existence,
description, nature, custody, condition, and location of any
books, documents, or other tangible things, and the identity
and location of persons having knowledge of evidentiary
value. It is not grounds for objection that the information
sought will be inadmissible at the hearing if the information
appears reasonably calculated to lead to the discovery of
admissible evidence.

Where the response to an interrogatory [ or document
request] may only be derived or ascertained from the
business records of the party questioned, from an
examination, audit, or inspection of business records, or from
a compilation, abstract, or summary of business records, and
the burden of deriving or ascertaining the response is
substantially the same for one entity as for the other, a
response is sufficient if it (i) identifies by name and location all
records from which the response may be derived or
ascertained [ ; ] and (ii) tenders to the inquiring party
reasonable opportunity to examine, audit, or inspect the
records subject to objection as to their proprietary or
confidential nature. The inquiring party bears the expense of
making copies, compilations, abstracts, or summaries.

an-atterney- |
5 VAC 5-20-270. Hearing preparation.

In a formal proceeding, a party or the commission staff may
serve on a party a request to examine the workpapers
supporting the testimony or exhibits of a witness whose
prepared testimony has been filed in accordance with 5 VAC
5-20-240. The movant may [ make request ] abstracts or
summaries of the workpapers, and may [ make request ]
copies of the workpapers upon payment of the reasonable
cost of duplication or reproduction. Copies requested by the
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commission staff shall be furnished without payment of
copying costs. In actions pursuant to 5 VAC 5-20-80 A [, ]
the commission staff, upon the filing of its testimony, exhibits,
or report, will compile and file with the Clerk of the
Commission three copies of any workpapers that support the
recommendations made in its testimony or report. The Clerk
of the Commission shall make the workpapers available for
public inspection [ and copying ] during regular business
hours.

5 VAC 5-20-280. Discovery in 5 VAC 5-20-90 proceedings.

The following applies only to proceedings in which a
defendant is subject to monetary or injunctive penalties, or
revocation, cancellation, or curtailment of a license, certificate
of authority, registration, or similar authority previously issued
by the commission to the defendant:

1. Discovery of material in possession of the commission
staff. Upon written motion of the defendant, the
commission shall permit the defendant to inspect and, at
the defendant’s expense, copy or photograph any relevant [
—# ] written or recorded statements, the existence of which
is known [ , after reasonable inquiry, ] by the commission
staff counsel assigned to the matter to be within the
custody, possession, or control of commission staff, made
by the defendant, or representatives, or agents of the
defendant if the defendant is other than an individual, to a
commission staff member or law enforcement officer [ -ard

{iy—-evidence—thatmightreasenablybeconsideredto—be

At
exeuipatory—o the—defendant —and WIIERS know b5,
CORMISSIO ,' staf GSH'F sle to b.e A |H]tl.e sustoy
A motion by the defendant under this rule shall be filed and
served at least 10 days before the hearing date. The
motion shall include all relief sought. A subsequent motion
may be made only upon a showing of cause as to why the
motion would be in the interest of justice. An order granting
relief under this section shall specify the time, place, and
manner of making discovery and inspection permitted, and
may prescribe such terms and conditions as the
commission may determine.

Nothing in this rule shall require the disclosure of any
information, the disclosure of which is prohibited by statute.
The disclosure of the results of a commission staff
investigation or work product of commission staff counsel
shall not be required.

2. Depositions. After commencement of an action to which
this rule applies, the commission staff or a party may take
the testimony of a party or another person or entity, other
than a member of the commission staff, by deposition on
oral examination or by written questions. Depositions may
be used for any purpose for which they may be used in the
courts of record of the Commonwealth. Except where the
commission or hearing examiner finds that an emergency
exists, no deposition may be taken later than 10 days in
advance of the formal hearing. The attendance of
witnesses at depositions may be compelled by subpoena.
Examination and cross-examination of the witness shall be
as at hearing. Depositions may be taken in the City of
Richmond or in the town, city, or county in which the
deposed party resides, is employed, or does business. The

parties and the commission staff, by agreement, may
designate another place for the taking of the deposition.
Reasonable notice of the intent to take a deposition must
be given in writing to the commission staff counsel and to
each party to the action, stating the time and place where
the deposition is to be taken. A deposition may be taken
before any person (the “officer”) authorized to administer
oaths by the laws of the jurisdiction in which the deposition
is to be taken. The officer shall certify his authorization in
writing, administer the oath to the deponent, record or
cause to be recorded the testimony given, and note any
objections raised. In lieu of participating in the oral
examination, a party or the commission staff may deliver
sealed written questions to the officer, who shall propound
the questions to the witness. The officer may terminate the
deposition if convinced that the examination is being
conducted in bad faith or in an unreasonable manner.
Costs of the deposition shall be borne by the party noticing
the deposition, unless otherwise ordered by the
commission.

3. Requests for admissions. The commission staff or a
party to a proceeding may serve upon a party written
requests for admission. Each matter on which an
admission is requested shall be stated separately. A
matter shall be deemed admitted unless within 21 days of
the service of the request, or some other period the
commission may designate, the party to whom the request
is directed serves upon the requesting party a written
answer addressing or objecting to the request. The
response shall set forth in specific terms a denial of the
matter set forth or an explanation as to the reasons the
responding party cannot truthfully admit or deny the matter
set forth. Requests for admission shall be filed with the
Clerk of the Commission and simultaneously served on
commission staff counsel and on all parties to the matter.

VA.R. Doc. Nos. R00-235 and R00-236; Filed May 1, 2001, 11:26 a.m.

L 4 *

TITLE 12. HEALTH

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with 8§ 9-6.14:4.1 C 4 (c) of the Code of Virginia, which
excludes regulations that are necessary to meet the
requirements of federal law or regulations, provided such
regulations do not differ materially from those required by
federal law or regulation. The Department of Medical
Assistance Services will receive, consider and respond to
petitions by any interested person at any time with respect to
reconsideration or revision.

Title of Regulation: 12 VAC 30-30-10 et seq.
Covered and Agencies Responsible for
Determination (amending 12 VAC 30-30-20).

Statutory Authority: § 32.1-325 of the Code of Virginia.

Groups
Eligibility
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Effective Date: July 1, 2001.

Summary:

This regulatory action provides Medicaid coverage to
uninsured women under age 65 who have been screened
under the Centers for Disease Control and Prevention's
Breast and Cervical Cancer Early Detection Program and
need treatment for breast or cervical cancer, including pre-
cancerous conditions of the breast or cervix.

Agency Contact: Copies of the regulations may be obtained
from Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-7959.

12 VAC 30-30-20. Optional groups other than the
medically needy.

The Title IV A agency determines eligibility for Title XIX
services.

1. Caretakers and pregnant women who meet the income
and resource requirements of AFDC but who do not receive
cash assistance.

2. Individuals who would be eligible for AFDC, SSI or an
optional state supplement as specified in 42 CFR 435.230,
if they were not in a medical institution.

3. A group or groups of individuals who would be eligible for
Medicaid under the plan if they were in a NF or an ICF/MR,
who but for the provision of home and community-based
services under a waiver granted under 42 CFR Part 441,
Subpart G would require institutionalization, and who will
receive home and community-based services under the
waiver. The group or groups covered are listed in the
waiver request. This option is effective on the effective date
of the state's § 1915(c) waiver under which this group(s) is
covered. In the event an existing § 1915(c) waiver is
amended to cover this group(s), this option is effective on
the effective date of the amendment.

4. Individuals who would be eligible for Medicaid under the
plan if they were in a medical institution, who are terminally
ill, and who receive hospice care in accordance with a
voluntary election described in § 1905(0) of the Act.

5. The state does not cover all individuals who are not
described in § 1902(a)(10)(A)(i) of the Act, who meet the
income and resource requirements of the AFDC state plan
and who are under the age of 21.

6. The state does cover reasonable classifications of these
individuals as follows:

(1) Individuals for whom public agencies are assuming
full or partial financial responsibility and who are:

(a) In foster homes (and are under the age of 21).
(b) In private institutions (and are under the age of 21).

(c) In addition to the group under subdivisions 5 (1) (a)
and (b) of this section, individuals placed in foster
homes or private institutions by private nonprofit
agencies (and are under the age of 21).

(2) Individuals in adoptions subsidized in full or part by a
public agency (who are under the age of 21).

(3) Individuals in NFs (who are under the age of 21). NF
services are provided under this plan.

(4) In addition to the group under subdivision 6 (3) of this
section, individuals in ICFs/MR (who are under the age of
21).

7. A child for whom there is in effect a state adoption
assistance agreement (other than under Title IV-E of the
Act), who, as determined by the state adoption agency,
cannot be placed for adoption without medical assistance
because the child has special care needs for medical or
rehabilitative care, and who before execution of the
agreement:

a. Was eligible for Medicaid under the state's approved
Medicaid plan; or

b. Would have been eligible for Medicaid if the standards
and methodologies of the Title IV-E foster care program
were applied rather than the AFDC standards and
methodologies.

The state covers individuals under the age of 21.

8. Section 1902(f) states and SSI criteria states without
agreements under §8 1616 and 1634 of the Act.

The following groups of individuals who receive a state
supplementary payment under an approved optional state
supplementary payment program that meets the following
conditions. The supplement is:

a. Based on need and paid in cash on a regular basis.

b. Equal to the difference between the individual's
countable income and the income standard used to
determine eligibility for the supplement.

c. Available to all individuals in each classification and
available on a statewide basis.

d. Paid to one or more of the classifications of individuals
listed below:

(1) Aged individuals in domiciliary facilities or other
group living arrangements as defined under SSI.

(2) Blind individuals in domiciliary facilities or other
group living arrangements as defined under SSI.

(3) Disabled individuals in domiciliary facilities or other
group living arrangements as defined under SSI.

(4) Individuals receiving a state administered optional
state supplement that meets the conditions specified in
42 CFR 435.230.

The supplement varies in income standard by political
subdivisions according to cost-of-living differences.

The standards for optional state supplementary payments
are listed in 12 VAC 30-40-250.

9. Individuals who are in institutions for at least 30
consecutive days and who are eligible under a special
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income level. Eligibility begins on the first day of the 30-day
period. These individuals meet the income standards
specified in 12 VAC 30-40-220.

The state covers all individuals as described above.
10. Reserved.

11. Individuals required to enroll in cost-effective
employer-based group health plans remain eligible for a
minimum enroliment period of one month.

12. Women who have been screened for breast or cervical
cancer under the Centers for Disease Control and
Prevention Breast and Cervical Cancer Early Detection
Program established under Title XV of the Public Health
Service Act in accordance with § 1504 of the Act and need
treatment for breast or cervical cancer, including a pre-
cancerous condition of the breast or cervix. These women
are not otherwise covered under creditable coverage, as
defined in § 2701 (c) of the Public Health Services Act, are
not eligible for Medicaid under any mandatory categorically
needy eligibility group, and have not attained age 65.

VA.R. Doc. No. R01-175; Filed April 25, 2001, 2:48 p.m.
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REGISTRAR'S NOTICE: The Department of Medical
Assistance Services is claiming an exclusion from the
Administrative Process Act in accordance with § 9-6.14:4.1 C
4 (a) of the Code of Virginia, which excludes regulations that
are necessary to conform to changes in Virginia statutory law
or the appropriation act where no agency discretion is
involved. The Department of Medical Assistance Services will
receive, consider and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Reqgulation: 12 VAC 30-30-10 et seq.
Covered and Agencies Responsible for
Determination (amending 12 VAC 30-30-20).

12 VAC 30-40-10 et seq. Eligibility Conditions and
Requirements (amending 12 VAC 30-40-220).

Statutory Authority: § 32.1-325 of the Code of Virginia.
Effective Date: July 1, 2001.

Summary:

This action amends the Plan for Medical Assistance
concerning covered groups of optional categorically needy
individuals due to action taken by the 2000 Session of the
General Assembly in the 2000 appropriation act.

Groups
Eligibility

In 1988, Congress created an optional categorically needy
group under 81902(m) of the Social Security Act, which
permits states to grant full Medicaid benefits to aged and
disabled individuals whose income is at some percentage
of poverty up to a federal maximum of 100% of the federal
poverty level.

In the 2000 appropriation act, the General Assembly
mandated that, on July 1, 2001, the department amend the
State Plan for Medical Assistance to add the category of
eligibility described in § 1902(m) of the Social Security Act

for elderly and disabled individuals with income levels up to
80% of the federal poverty level.

Low income aged and disabled noninstitutionalized
individuals face a hardship when trying to pay for non-
Medicare covered medical services, especially pharmacy
services. This change will assist more aged and disabled
Virginians to become eligible for full Medicaid benefits.

Agency Contact: Copies of the regulation may be obtained
from Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-7959.

12 VAC 30-30-20. Optional
medically needy.

groups other than the

The Title IV A agency determines eligibility for Title XIX
services.

1. Caretakers and pregnant women who meet the income
and resource requirements of AFDC but who do not receive
cash assistance.

2. Individuals who would be eligible for AFDC, SSI or an
optional state supplement as specified in 42 CFR 435.230,
if they were not in a medical institution.

3. A group or groups of individuals who would be eligible for
Medicaid under the plan if they were in a NF or an ICF/MR,
who but for the provision of home and community-based
services under a waiver granted under 42 CFR Part 441,
Subpart G would require institutionalization, and who will
receive home and community-based services under the
waiver. The group or groups covered are listed in the
waiver request. This option is effective on the effective date
of the state's § 1915(c) waiver under which this group(s) is
covered. In the event an existing 8§ 1915(c) waiver is
amended to cover this group(s), this option is effective on
the effective date of the amendment.

4. Individuals who would be eligible for Medicaid under the
plan if they were in a medical institution, who are terminally
ill, and who receive hospice care in accordance with a
voluntary election described in § 1905(0) of the Act.

5. The state does not cover all individuals who are not
described in § 1902(a)(10)(A)(i) of the Act, who meet the
income and resource requirements of the AFDC state plan
and who are under the age of 21.

6. The state does cover reasonable classifications of these
individuals as follows:

) a. Individuals for whom public agencies are assuming
full or partial financial responsibility and who are:

{2 (1) In foster homes (and are under the age of 21).
{b) (2) In private institutions (and are under the age of
21).

{e} (3) In addition to the group under subdivisions 5 (1)
(a) and (b) of this section, individuals placed in foster
homes or private institutions by private nonprofit
agencies (and are under the age of 21).
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{2 b. Individuals in adoptions subsidized in full or part by
a public agency (who are under the age of 21).

{3} c. Individuals in NFs (who are under the age of 21).
NF services are provided under this plan.

{4} d. In addition to the group under subdivision 6 (3) of
this section, individuals in ICFs/MR (who are under the
age of 21).

7. A child for whom there is in effect a state adoption
assistance agreement (other than under Title IV-E of the
Act), who, as determined by the state adoption agency,
cannot be placed for adoption without medical assistance
because the child has special care needs for medical or
rehabilitative care, and who before execution of the
agreement:

a. Was eligible for Medicaid under the state's approved
Medicaid plan; or

b. Would have been eligible for Medicaid if the standards
and methodologies of the Title IV-E foster care program
were applied rather than the AFDC standards and
methodologies.

The state covers individuals under the age of 21.

8. Section 1902(f) states and SSI criteria states without
agreements under §8 1616 and 1634 of the Act.

The following groups of individuals who receive a state
supplementary payment under an approved optional state
supplementary payment program that meets the following
conditions. The supplement is:

a. Based on need and paid in cash on a regular basis.

b. Equal to the difference between the individual's
countable income and the income standard used to
determine eligibility for the supplement.

c. Available to all individuals in each classification and
available on a statewide basis.

d. Paid to one or more of the classifications of individuals
listed below:

(1) Aged individuals in domiciliary facilities or other
group living arrangements as defined under SSI.

(2) Blind individuals in domiciliary facilities or other
group living arrangements as defined under SSI.

(3) Disabled individuals in domiciliary facilities or other
group living arrangements as defined under SSI.

(4) Individuals receiving a state administered optional
state supplement that meets the conditions specified in
42 CFR 435.230.

The supplement varies in income standard by political
subdivisions according to cost-of-living differences.

The standards for optional state supplementary payments
are listed in 12 VAC 30-40-250.

9. Individuals who are in institutions for at least 30
consecutive days and who are eligible under a special

income level. Eligibility begins on the first day of the 30-day
period. These individuals meet the income standards
specified in 12 VAC 30-40-220.

The state covers all individuals as described above.

10. Reserved: Individuals who are 65 years of age or older
or who are disabled as determined under § 1614 (a) (3) of
the Act, whose income does not exceed the income level
specified in 12 VAC 30-40-220 for a family of the same
size, and whose resources do not exceed the maximum
amount allowed under SSI.

11. Individuals required to enroll in cost-effective
employer-based group health plans remain eligible for a
minimum enroliment period of one month.

12 VAC 30-40-220. Income eligibility levels.
A. Mandatory categorically needy.

1. AFDC-related groups other than poverty level pregnant
women and infants.

Family Need Payment Maximum
Size Standard Standard Payment Amounts
See Table 1 See Table 2
STANDARDS OF ASSISTANCE
GROUP |
Size of Table 1 Table 2
Assistance Unit (100%) (90%)
1 $ 146 $131
2 229 207
3 295 265
4 358 322
5 422 380
6 473 427
7 535 482
8 602 541
9 657 591
10 718 647
Each person above 10 61 56

MAXIMUM REIMBURSABLE PAYMENT $403

GROUP II
Size of Table 1 Table 2
Assistance Unit (100%) (90%)
1 $174 $ 157
2 257 231
3 322 291
4 386 347
5 457 410
6 509 458
7 570 512
8 636 572
9 692 623
10 754 678
Each person above 10 61 56

Virginia Register of Regulations

2590



Final Regulations

MAXIMUM REIMBURSABLE PAYMENT $435

GROUP I
Size of Table 1 Table 2
Assistance Unit (100%) (90%)
1 $ 243 $ 220
2 327 294
3 393 354
4 457 410
5 542 488
6 593 534
7 655 590
8 721 650
9 779 701
10 838 755
Each person above 10 61 56

MAXIMUM REIMBURSABLE PAYMENT $518

2. Pregnant women and infants under 1902(a)(10)(i)(1V) of
the Act:

Effective April 1, 1990, based on 133% of the official federal
income poverty level.

3. Children under § 1902(a)(10)(i)(VI) of the Act (children
who have attained age 1 but have not attained age 6), the
income eligibility level is 133% of the federal poverty level
(as revised annually in the Federal Register) for the size
family involved.

4. For children under § 1902(a)(10)(i)(Vll) of the Act
(children who were born after September 30, 1983, and
have attained age 6 but have not attained age 19), the
income eligibility level is 100% of the federal poverty level
(as revised annually in the Federal Register) for the size
family involved.

B. Treatment of COLA for groups with income related to
federal poverty level.

1. If an individual receives a Title Il benefit, any amount
attributable to the most recent increase in the monthly
insurance benefit as a result of a Title II COLA is not
counted as income during a "transition period" beginning
with January, when the Title 1l benefit for December is

received, and ending with the last day of the month
following the month of publication of the revised annual
federal poverty level.

2. For individuals with Title 1l income, the revised poverty
levels are not effective until the first day of the month
following the end of the transition period.

3. For individuals not receiving Title 1l income, the revised
poverty levels are effective no later than the beginning of
the month following the date of publication.

C. Qualified Medicare beneficiaries with incomes related to
federal poverty level.

The levels for determining income eligibility for groups of
qualified Medicare beneficiaries under the provisions of §
1905(p)(2)(A) of the Act are as follows:

Section 1902(f) states which as of January 1, 1987, used
income standards more restrictive than SSI. (VA did not apply
a more restrictive income standard as of January 1, 1987.)

Based on the following percentage of the official federal
income poverty level:

Effective Jan. 1, 1989: 85%

Effective Jan. 1, 1990: 90% (no more than 100)
Effective Jan. 1, 1991: 100% (no more than 100)
Effective Jan. 1, 1992: 100%

D. Aged and disabled individuals described in § 1902 (m) (1)
of the Act; Level for determining income eligibility for aged
and disabled persons described in § 1902 (m) (1) of the Act is
80% of the official federal income poverty level (as revised
annually in the Federal Register) for the size family involved.

B- E. Income levels - medically needy.

1. The following income levels are applicable to all groups,
urban and rural.

2. The agency has methods for excluding from its claim for
FFP payments made on behalf of individuals whose income
exceeds these limits.

(1) (2) (3)
Amount by which
Column 2 exceeds
limits specified in
Family Size Net income level protected for maintenance for 12 months 42 CFR 435.1007*
Group | Group Il Group IlI
1 $2:600 2,691.00 $3.000 3,105.00 $3,900 4,036.50 $0
2 $3:400 3,519.00 $3.700 3,824.00 $4.800 4,867.00 $0
3 $3,900 4,306.50 $4.:300 4,450.50 $5:300 5,485.50 $0
4 $4:400 4,554.00 $4.800 4,968.00 $5:800 6,003.00 $0
5 $4,900 5,071.50 $5:300 5,485.50 $6:300 6,520.50 $0
6 $5;400 5,589.00 $5:800 6,003.00 $6,800 7,038.00 $0
7 $5;900 6,106.50 $6:300 6,520.50 $7:300 7,555.50 $0
8 $6,500 6,727.50 $6,900 7,141.50 $7:800 8,073.00 $0
9 $7400 7,348.50 $7.500 7,762.50 $8.500 8,797.50 $0
10 $7:800 8,073.00 $8.200 8,487.00 $9,400 9,418.50 $0

For each additional
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person, add:

$600 695.52

$600 695.52

! As authorized in § 4718 of OBRA '90.

GROUP |

Counties
Accomack
Alleghany
Amelia
Amherst
Appomattox
Bath
Bedford
Bland
Botetourt
Brunswick
Buchanan
Buckingham
Campbell
Caroline
Carroll
Charles City
Charlotte
Clarke
Craig
Culpeper
Cumberland
Dickenson
Dinwiddie
Essex
Fauquier
Floyd
Fluvanna
Franklin
Frederick
Giles
Gloucester
Goochland
Grayson
Greene
Greensville
Halifax
Hanover
Henry
Highland
Isle of Wight
James City
York

Cities
Bristol
Buena Vista
Clifton Forge
Danville
Emporia

GROUP I

Counties
Albemarle

Grouping of Localities

King George
King and Queen
King William
Lancaster

Lee

Louisa
Lunenburg
Madison
Matthews
Mecklenburg
Middlesex
Nelson

New Kent
Northampton
Northumberland
Nottoway
Orange

Page

Patrick
Pittsylvania
Powhatan
Prince Edward
Prince George
Pulaski
Rappahannock
Richmond
Rockbridge
Russell

Scott
Shenandoah
Smyth
Southampton
Spotsylvania
Stafford

Surry

Sussex
Tazewell
Washington
Westmoreland
Wise

Wythe

Franklin
Galax
Norton
Poquoson
Suffolk

Loudoun

$600 695.52 $0

Augusta Roanoke
Chesterfield Rockingham
Henrico Warren

Cities
Chesapeake Portsmouth
Covington Radford
Harrisonburg Richmond
Hopewell Roanoke
Lexington Salem
Lynchburg Staunton
Martinsville Virginia Beach
Newport News Williamsburg
Norfolk Winchester
Petersburg

GROUP Il

Counties
Arlington Montgomery
Fairfax Prince William

Cities
Alexandria Fredericksburg
Charlottesville Hampton
Colonial Heights Manassas
Fairfax Manassas Park
Falls Church Waynesboro

VA.R. Doc. No. R01-177; Filed April 30, 2001, 11:34 a.m.
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REGISTRAR'S NOTICE: The Department of Medical
Assistance Services is claiming an exclusion from the
Administrative Process Act in accordance with § 9-6.14:4.1 C
4 (a) of the Code of Virginia, which excludes regulations that
are necessary to conform to changes in Virginia statutory law
or the appropriation act where no agency discretion is
involved. The Department of Medical Assistance Services will
receive, consider and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Requlation: 12 VAC 30-40-10 et seq. Eligibility
Conditions and Requirements (amending 12 VAC 30-40-
220).

Statutory Authority: § 32.1-325 of the Code of Virginia.
Effective Date: July 1, 2001.

Summary:

The amendments increase the income limits that are
permitted for medically needy categories of eligible
individuals. The amendments are made to comply with the
2000 appropriation act.

Agency Contact: Copies of the regulation may be obtained
from Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
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Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-7959.

12 VAC 30-40-220. Income eligibility levels.
A. Mandatory Categorically Needy

1. AFDC-related groups other than poverty level pregnant
women and infants.

Family Need Payment Maximum
Size Standard Standard Payment Amounts
See Table1l See Table 2
STANDARDS OF ASSISTANCE
GROUP |
Size of Assistance Unit Table 1 (100%) Table 2 (90%)
1 $146 151.11 $131 135.58
2 229 237.01 207-254.24
3 295 305.32 265 274.27
4 358 370.53 322 333.27
5 422 436.77 380 393.30
6 473 489.55 427 441.94
7 535 553.72 482 498.87
8 602 623.07 541 559.93
9 657 679.99 591 611.68
10 718 743.13 647 669.64
Each person above 10 61 63.13 56 57.96

MAXIMUM REIMBURSABLE PAYMENT $403

Size of Assistance Unit Table 1 (100%) Table 2 (90%)

1 $174 180.09 $157 162.49
2 257 265.99 231 239.08
3 322 333.27 291 301.18
4 386 399.51 347 359.14
5 457 472.99 410 423.35
6 509 526.81 458 474.03
7 570 589.95 512 529.92
8 636 658.26 572 592.02
9 692 716.22 623 644.80
10 #54 780.39 678 701.73
Each person above 10 61 63.13 56 57.96

MAXIMUM REIMBURSABLE PAYMENT $435

GROUP Il

Size of Assistance Unit Table 1 (100%) Table 2 (90%)
1 $243 251.50 $220 227.70

2 327 338.44 294 304.29

3 393 406.75 354 366.39

4 457 472.99 410 424.35

5 542 560.97 488 505.08

6 593 613.75 534 552.69

7 655 677.92 590 610.65

8 721 745.23 650 672.75

9 #79 806.26 701 725.53

10 838 868.33 #55 781.42

Each person above 10 61 63.13 56 57.96

MAXIMUM REIMBURSABLE PAYMENT $518

2. Pregnant women and infants under 1902(a)(10)(i)(1V) of
the Act:

Effective April 1, 1990, based on 133% of the official
federal income poverty level.

3. Children under 8§ 1902(a)(10)(i)(VI) of the Act (children
who have attained age 1 but have not attained age 6), the
income eligibility level is 133% of the federal poverty level
(as revised annually in the Federal Register) for the size
family involved.

4. For children under § 1902(a)(10)(i)(Vll) of the Act
(children who were born after September 30, 1983, and
have attained age 6 but have not attained age 19), the
income eligibility level is 100% of the federal poverty level
(as revised annually in the Federal Register) for the size
family involved.

B. Treatment of COLA for groups with income related to
federal poverty level.

1. If an individual receives a Title Il benefit, any amount
attributable to the most recent increase in the monthly
insurance benefit as a result of a Title Il COLA is not
counted as income during a "transition period" beginning
with January, when the Title 1l benefit for December is
received, and ending with the last day of the month
following the month of publication of the revised annual
federal poverty level.

2. For individuals with Title 1l income, the revised poverty
levels are not effective until the first day of the month
following the end of the transition period.

3. For individuals not receiving Title Il income, the revised
poverty levels are effective no later than the beginning of
the month following the date of publication.

C. Qualified Medicare beneficiaries with incomes related to
federal poverty level.

The levels for determining income eligibility for groups of
qualified Medicare beneficiaries under the provisions of §
1905(p)(2)(A) of the Act are as follows:

Section 1902(f) states which as of January 1, 1987, used
income standards more restrictive than SSI. (VA did not apply
a more restrictive income standard as of January 1, 1987.)

Based on the following percentage of the official federal
income poverty level:

Effective Jan. 1, 1989: 85%

Effective Jan. 1, 1990: 90% (no more than 100)
Effective Jan. 1, 1991: 100% (no more than 100)
Effective Jan. 1, 1992: 100%

D. Income levels - medically needy.

1. The following income levels are applicable to all groups,
urban and rural.
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2. The agency has methods for excluding from its claim for
FFP payments made on behalf of individuals whose income

exceeds these limits.

@ @ 3
Amount by which
Column 2 exceeds
limits specified in
Family Size Net income level protected for maintenance for 12 months 42 CFR 435.1007*
Group | Group Il Group Il
1 $2,600 2,691.00 $3,000 3,105.00 $3;900 4,036.50 $0
2 $3;400 3,519.00 $3,700 3,824.00 $4,800 4,867.00 $0
3 $3;900 4,306.50 $4.300 4,450.50 $5;300 5,485.50 $0
4 $4;400 4,554.00 $4.800 4,968.00 $5;800 6,003.00 $0
5 $4;900 5,071.50 $5,300 5,485.50 $6,360 6,520.50 $0
6 $5;400 5,589.00 $5,800 6,003.00 $6,800 7,038.00 $0
7 $5;900 6,106.50 $6,300 6,520.50 $#:360 7,555.50 $0
8 $6,500 6,727.50 $6,900 7,141.50 $7:800 8,073.00 $0
9 $7300 7,348.50 $7.500 7,762.50 $8;500 8,797.50 $0
10 $7:800 8,073.00 $8,200 8,487.00 $9;100 9,418.50 $0
For each additional
person, add: $600 695.52 $600 695.52 $600 695.52 $0
! As authorized in § 4718 of OBRA '90.
. -, Giles Shenandoah
Grouping of Localities Gloucester Smyth
GROUP | Goochland Southampton
) Grayson Spotsylvania
Counties . Greene Stafford
Accomack King George Greensville Surry
Alleghany King and Queen Halifax Sussex
Amelia King William Hanover Tazewell
Amherst Lancaster Henry Washington
Appomattox Lee Highland Westmoreland
Bath Louisa Isle of Wight Wise
Bedford Lunenburg James City Wythe
Bland Madison York
Botetourt Matthews -~
Brunswick Mecklenburg Cities
Buchanan Middlesex Bristol Franklin
Buckingham Nelson Buena Vista Galax
Campbell New Kent Clifton Forge Norton
Caroline Northampton Danville Poquoson
Carroll Northumberland Emporia Suffolk
Charles City Nottoway
Charlotte Orange GROUPII
Clarke Page Counties
Craig Patrick Albemarle Loudoun
Culpeper Pittsylvania Augusta Roanoke
Cumberland Powhatan Chesterfield Rockingham
Dickenson Prince Edward Henrico Warren
Dinwiddie Prince George -
Essex Pulaski Cites
Fauquier Rappahannock Che;apeake Portsmouth
Floyd Richmond Covmgton R?‘dford
Fluvanna Rockbridge Harrisonburg Richmond
Franklin Russell E:zﬁ\gtilrl] gggx:ke
Frederick Scott Lynchburg Staunton
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Martinsville Virginia Beach
Newport News Williamsburg
Norfolk Winchester
Petersburg

GROUP Il

Counties
Arlington Montgomery
Fairfax Prince William

Cities
Alexandria Fredericksburg
Charlottesville Hampton
Colonial Heights Manassas
Fairfax Manassas Park
Falls Church Waynesboro

VA.R. Doc. No. R01-185; Filed May 1, 2001, 4:13 p.m.
*ok ok ok ok ok ok k

Title of Regulation: Individual and Family Developmental
Disabilities Support Waiver.

12 VAC 30-50-10 et seq. Amount, Duration and Scope of
Medical and Remedial Care Services (adding 12 VAC 30-
50-490).

12 VAC 30-80-10 et seq. Methods and Standards for
Establishing Payment Rates--Other Types of Care
(amending 12 VAC 30-80-110).

12 VAC 30-120-10 et seq. Waivered Services (adding Part
Xl: 12 VAC 30-120-700 through 12 VAC 30-120-799).

Statutory Authority: § 32.1-325 of the Code of Virginia and
Item 319 T of Chapter 1073 of the 2000 Acts of Assembly.

Effective Date: July 1, 2001.

Summary:

The regulation establishes the policies and procedures for
a new Medicaid home and community-based care waiver to
serve individuals and families of individuals with
developmental disabilities. The waiver is currently
operating under emergency regulations that went into effect
July 1, 2000.

Under the Individual and Family Developmental Disabilities
Support Waiver, certain Medicaid eligible individuals may
become eligible to receive a wide array of home and
community-based services that are not otherwise available
to Medicaid eligible individuals. These services include in-
home residential supports, day support, supported
employment, personal care (agency directed), attendant
care (consumer directed), respite care (both agency
directed and consumer directed), assistive technology,
environmental modifications, nursing services, therapeutic
consultation, crisis stabilization, personal emergency
response systems, family and caregiver training, and
companion care.

Changes made since the proposed
published are as follows:

regulation was

1. Eliminate the requirement that persons 18 and over must
be able to manage their own care, but continue to restrict
cognitively impaired adults from managing their own care;

2. Add a minimum age criterion for eligibility;
3. Specify requirements for prevocational programs;

4. Modify provider requirements, service descriptions, and
criteria to restrict service;

5. Remove residential program as a place of crisis
stabilization service delivery;

6. Redefine recipient's family for purposes of establishing
which family members can be reimbursed for providing
personal care or respite care services, and require specific
documentation of lack of providers before a family member
living in the same house with the recipient will be
reimbursed for personal care or respite care services; and

7. Redefine which services can be consumer directed and
require specific documentation of lack of providers before a
family member living in the same house with the recipient
will be reimbursed for attendant/companion care services.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact: Copies of the regulation may be obtained
from Victoria P. Simmons, Regulatory Coordinator,
Department of Medical Assistance Services, 600 East Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-7959.

12 VAC 30-50-490. Case management (support
coordination) for individuals with developmental
disabilities, including autism.

A. Target group. Medicaid eligible recipients with related
conditions who are six years of age and older and who are
eligible to receive services under the Individual and Family
Developmental Disabilities Support (IFDDS) Waiver.

B. Services will be provided in the entire state.

C. Services are not comparable in amount, duration, and
scope. Authority of § 1915(g)(1) of the Social Security Act
(Act) is invoked to provide services without regard to the
requirements of § 1902(a)(10)(B) of the Act.

D. Definition of services. Support coordination services will
be provided for recipients with related conditions who are
participants in the home and community-based care IFDDS
Waiver. Support coordination services to be provided include:

1. Assessment and planning services, to include
developing a consumer service plan (does not include
performing medical and psychiatric assessment but does
include referral for such assessments);

2. Linking the recipient to services and supports specified
in the consumer service plan;

3. Assisting the recipient directly for the purpose of
locating, developing, or obtaining needed services and
resources;

4. Coordinating services with other agencies and providers
involved with the recipient;
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5. Enhancing community integration by contacting other
entities to arrange community access and involvement,
including opportunities to learn community living skills, and
use vocational, civic, and recreational services;

6. Making collateral contacts with the recipient's significant
others to promote implementation of the service plan and
community adjustment;

7. Following up and monitoring to assess ongoing progress
and ensure services are delivered;

8. Education and counseling which guides the recipient
and develops a supportive relationship that promotes the
service plan; and

9. Benefits counseling.

E. Qualifications of providers. In addition to meeting the
general conditions and requirements for home and
community-based care participating providers as specified in
12 VAC 30-120-730 and 12 VAC 30-120-740, specific
provider qualifications are:

1. To qualify as a provider of services through the DMAS
for IFDDS Waiver support coordination, the service
provider must meet these criteria:

a. Have the administrative and financial management
capacity to meet state and federal requirements;

b. Have the ability to document and maintain recipient
case records in accordance with state and federal
requirements; and

c. Be certified as an IFDDS support coordination agency
by DMAS.

2. Providers may bill for Medicaid support coordination
only when the services are provided by qualified support
coordinators. The support coordinator must possess a
combination of developmental disability work experience or
relevant education, which indicates that the individual
possesses the following knowledge, skills, and abilities, at
the entry level. These must be documented or observable
in the application form or supporting documentation or in
the interview (with appropriate documentation).

a. Knowledge of:

(1) The definition, causes, and program philosophy of
developmental disabilities;

(2) Treatment modalities and intervention techniques,
such as behavior management, independent living
skills, training, supportive counseling, family education,
crisis intervention, discharge planning and service
coordination;

(3) Different types of assessments and their uses in
program planning;

(4) Recipients' rights;

(5) Local service delivery systems, including support
services;

(6) Types of developmental disability programs and
services;

(7) Effective oral, written, and
communication principles and techniques;

interpersonal

(8) General principles of record documentation; and

(9) The service planning process and the major
components of a service plan.

b. Skills in:
(2) Interviewing;
(2) Negotiating with recipients and service providers;
(3) Observing, recording, and reporting behaviors;

(4) Identifying and documenting a recipient's needs for
resources, services, and other assistance;

(5) Identifying services within the established service
system to meet the recipient's needs;

(6) Coordinating the provision of services by diverse
public and private providers;

(7) Analyzing and planning for the service needs of
developmentally disabled persons;

(8) Formulating, writing, and implementing recipient-
specific individual service plans to promote goal
attainment for recipients with  developmental
disabilities; and

(9) Using assessment tools.
c. Abilities to:

(1) Demonstrate a positive regard for recipients and
their families (e.g., treating recipients as individuals,
allowing risk taking, avoiding stereotypes of
developmentally disabled people, respecting recipients'
and families' privacy, believing recipients can grow);

(2) Be persistent and remain objective;

(3) Work as a team member, maintaining effective
inter- and intra-agency working relationships;

(4) Work independently, performing positive duties
under general supervision;

(5) Communicate effectively, orally and in writing; and

(6) Establish and maintain ongoing
relationships.

supportive

F. The state assures that the provision of case management
(support coordination) services will not restrict an individual's
free choice of providers in violation of §1902(a)(23) of the Act.

1. Eligible recipients will have free choice of the providers
of support coordination services.

2. Eligible recipients will have free choice of the providers
of other medical care under the plan.

G. Payment for case management (support coordination)
services under the plan does not duplicate payments made to
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public agencies or private entities under other program
authorities for this same purpose.

12 VAC 30-80-110. Fee-for-service: Case Management.

Targeted case management for high-risk pregnant women
and infants up to age two and, for community mental health
and mental retardation services, and for individuals who have
applied for or are participating in the Individual and Family
Developmental Disability Support Waiver program (IFDDS
Waiver) shall be reimbursed at the lowest of: state agency fee
schedule, actual charge, or Medicare (Title XVIII) allowances.

PART XI.
INDIVIDUAL AND FAMILY DEVELOPMENTAL
DISABILITIES SUPPORT WAIVER.

Article 1.
General Requirements.

12 VAC 30-120-700. Definitions.

"Activities of daily living (ADL)" means personal care tasks,
e.g., bathing, dressing, toileting, transferring, and
eating/feeding. A recipient's degree of independence in
performing these activities is a part of determining appropriate
level of care and services.

"Assistive technology" means specialized medical equipment
and supplies including those devices, controls, or appliances
specified in the consumer service plan but not available under
the State Plan for Medical Assistance that enable recipients to
increase their abilities to perform activities of daily living, or to
perceive, control, or communicate with the environment in
which they live or that are necessary to their proper
functioning.

"Attendant care" means long-term maintenance or support
services necessary to enable the [

competent ] recipient to remain at or return home rather than
enter or remain in an Intermediate Care Facility for the
Mentally Retarded (ICF/MR). The recipient will be
responsible for hiring, training, supervising and firing the
personal attendant. [ i

i iti i i 1
he Ita ¥ aer ¢ .I|a=Fe 0-CogAitive impairments; ai d-nethavea
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en—behalf-of minor—recipients: If the recipient is unable to

independently manage his own attendant care, a family
caregiver can serve as the employer on behalf of the
recipient. Recipients with cognitive impairments will not be
able to manage their own care. ]

“CARF” means Commission on Accreditation of Rehabilitation
Facilities.

"Community-based care waiver services" or "waiver services"
means the range of community support services approved by
the Health Care Financing Administration (HCFA) pursuant to
§ 1915(c) of the Social Security Act to be offered to
developmentally disabled recipients who would otherwise
require the level of care provided in an ICF/MR.

[ "Companion aide" means, for the purpose of these
regulations, a domestic servant who is also exempt from
worker's compensation. ]

“Companion services” means nonmedical care, supervision
and socialization, provided to a functionally [ or cognitively ]
impaired adult. The provision of companion services does not
entail hands-on nursing care and is provided in accordance
with a therapeutic goal in the consumer service plan. This
shall not be the sole service used to divert recipients from
institutional care.

[ “Consumer-directed companion care” means nonmedical
care, supervision and socialization provided to a functionally
or cognitively impaired adult. The provision of companion
services does not entail hands-on nursing care and is
provided in accordance with a therapeutic goal in the
consumer service plan. This shall not be the sole service
used to divert recipients from institutional care. The recipient
will be responsible for hiring, training, supervising, and firing
the personal attendant. If the recipient is unable to
independently manage his own consumer-directed respite
care, a family caregiver can serve as the employer on behalf
of the recipient. Recipients with cognitive impairments will not
be able to manage their own care. ]

“Consumer-directed respite care” means services given to
caretakers of eligible individuals who are unable to care for
themselves that are provided on an episodic or routine basis
because of the absence or need for relief of those persons
residing with the recipient who normally provide the care. The
recipient will be responsible for hiring, training, supervising,
and firing the personal attendant. [ ipi

.“"H out Ie’p be—mentally —alert |a‘ne. Ao—ecoghitive
ApaIFments—a d Aot Iaue a-lega gﬁua d,a'l al ecipient

inor: If the recipient is
unable to independently manage his own consumer-directed
respite care, a family caregiver can serve as the employer on

behalf of the recipient. Recipients with cognitive impairments
will not be able to manage their own care.

"Consumer directed (CD) services facilitator" means the
provider contracted by DMAS that is responsible for ensuring
development and monitoring of the CSP, management
training, and review activities as required by DMAS for
attendant care, consumer-directed companion care, and
consumer-directed respite care services. ]

“Consumer service plan” or “CSP” means that document
addressing all needs of recipients of home and community-
based care developmental disability services, in all life areas.
Supporting documentation developed by service providers are
to be incorporated in the CSP by the support coordinator.
Factors to be considered when these plans are developed
may include, but are not limited to, recipients’ ages and levels
of functioning.

“Crisis stabilization” means direct intervention to persons with
developmental disabilities who are experiencing serious
psychiatric or behavioral problems, or both, that jeopardize
their current community living situation. This service must
provide temporary intensive services and supports that avert
emergency psychiatric  hospitalization or institutional
placement or prevent other out-of-home placement. This
service shall be designed to stabilize recipients and
strengthen the current living situations so that recipients can
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be maintained in the community during and beyond the crisis
period.

"Current functional status" means recipients' degree of
dependency in performing activities of daily living.

"DMAS" means the Department of Medical Assistance
Services.

“‘DMAS staff” means individuals who perform utilization
review, recommendation of preauthorization for service type
and intensity, and review of recipient level of care criteria.

‘DMHMRSAS” means the Department of Mental Health,
Mental Retardation and Substance Abuse Services.

“‘DRS” means the Department of Rehabilitative Services.

[ Fhe—BRS—currently—operates—the—Personal—Assistanece
Sendces—Program, —w Hoh—is—a—state-finded p ogram—that
p'.e".'d.es .a] ited—amount—ot—personal —care—senvices—o
"DSS" means the Department of Social Services.

"Day support" means training in intellectual, sensory, motor,
and affective social development including awareness skills,
sensory stimulation, use of appropriate behaviors and social
skills, learning and problem solving, communication and self
care, physical development, services and support activities.

"Environmental modifications” means physical adaptations to
a house, place of residence, vehicle or work site, when the
[ work site ] modification exceeds reasonable accommodation
requirements of the Americans with Disabilities Act,
necessary to ensure recipients' health and safety or enable
functioning with greater independence when the adaptation is
not being used to bring a substandard dwelling up to
minimum habitation standards and is of direct medical or
remedial benefit to recipients.

"EPSDT" means the Early Periodic Screening, Diagnosis and
Treatment program administered by DMAS for children under
the age of 21 according to federal guidelines which prescribe
specific preventive and treatment services for Medicaid-
eligible children.

“Family/caregiver training” means training and counseling
services provided to families or caregivers of recipients
receiving services in the IFDDS Waiver.

“Fiscal agent” means an agency or organization contracted by
DMAS to handle employment, payroll, and tax responsibilities
on behalf of recipients who are receiving consumer-directed
attendant [ and , ] respite [, and companion ] services.

[ I .
Gual dian# CansS-a-person wh 6-as been-legally nested,
with-the-autherity-and ellalged with-tne du.ty to-take-careo
Ranage-the property-of-and proteet the-+ights oFaFecipient
WO .I as-bees deelaled. 9.5 tl.e GiFeuHt cout te.be. capacitated
and ea_pabe of-admi istenng-his-own-afiaire e powers
a.nd. duties-of-the gua d. an-are-defined-by-the court-ai d-are
||ted| to—matters—w H'.' +the & EaS.u]u ere-the—tecipient-has
“Home” means, for purposes of the IFDDS Waiver, an
apartment or single family dwelling in which no more than two
individuals who require services live [ with the exception of

siblings living in the same dwelling with family ]. This does
not include an assisted living facility [ or group home ].

"Home and community-based care" means a variety of in-
home and community-based services reimbursed by the
DMAS as authorized under a § 1915(c) waiver designed to
offer recipients an alternative to institutionalization.
Recipients may be preauthorized to receive one or more of
these services either solely or in combination, based on the
documented need for the service or services to avoid ICF/MR
placement.

"HCFA" means the Health Care Financing Administration,
which is the unit of the federal Department of Health and
Human Services which administers the Medicare and
Medicaid programs.

“IFDDS Waiver” means the Individual
Developmental Disabilities Support Waiver.

and Family

“In-home residential support services" means support
provided in the developmentally disabled recipient's home,
which includes training, assistance, and supervision in
enabling the recipient to maintain or improve his health;
assisting in performing recipient care tasks; training in
activities of daily living; training and use of community
resources; providing life skills training; and adapting behavior
to community and home-like environments.

“Instrumental activities of daily living (IADL)” means social
tasks (e.g., meal preparation, shopping, housekeeping,
laundry, money management). A recipient's degree of
independence in performing these activities is part of
determining appropriate level of care and services.

[ "Legal guardian" means a person who has been legally
invested with the authority and charged with the duty to take
care of, manage the property of, and protect the rights of a
recipient who has been declared by the circuit court to be
incapacitated and incapable of administering his own affairs.
The powers and duties of the guardian are defined by the
court and are limited to matters within the areas where the
recipient has been determined to be incapacitated. ]

“Mental retardation” means, as defined by the American
Association on Mental Retardation (AAMR), being
substantially limited in present functioning as characterized by
significantly subaverage intellectual functioning, existing
concurrently with related limitations in two or more of the
following applicable adaptive skill areas: communication, self-
care, home living, social skills, community use, self-direction,
health and safety, functional academics, leisure, and work.
Mental retardation manifests itself before age 18. A diagnosis
of mental retardation is made if the person’s intellectual
functioning level is approximately 70 to 75 or below, as
diagnosed by a licensed clinical professional; and there are
related limitations in two or more applicable adaptive skill
areas; and the age of onset is 18 or below. If a valid IQ score
is not possible, significantly subaverage intellectual
capabilities means a level of performance that is less than
that observed in the vast majority of persons of comparable
background. In order to be valid, the assessment of the
intellectual performance must be free of errors caused by
motor, sensory, emotional, language, or cultural factors.
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"Nursing services" means skilled nursing services listed in the
consumer service plan which are ordered by a physician and
required to prevent institutionalization, not otherwise available
under the State Plan for Medical Assistance, are within the
scope of the state's Nurse Practice Act (Chapters 30 (§ 54.1-
3000 et seq.) and 34 (8 54.1-3400 et seq.) of the Code of
Virginia, and are provided by a registered professional nurse
or by a licensed practical nurse under the supervision of a
registered nurse who is licensed to practice in the state.

"Participating provider" means an institution, facility, agency,
partnership, corporation, or association that meets the
standards and requirements set forth by DMAS, and has a
current, signed contract with DMAS.

"Personal attendant" means, for purposes of this regulation, a
domestic servant who is also exempt from Workers'

Compensation. [ Recipients-shall-berestricted-from-employing
more—than—two—personal—attendants—simultaneously—at—any
given-time: |

"Personal care agency" means a participating provider that
renders services designed to prevent or reduce inappropriate

institutional care by providing eligible recipients with personal
care aides who provide personal care services.

"Personal care services" means long-term maintenance or
support services necessary to enable recipients to remain [ at
in ] or return [ heme to the community ] rather than enter an
Intermediate Care Facility for the Mentally Retarded.
Personal care services include assistance with activities of
daily living, nutritional support, and the environmental
maintenance necessary for recipients to remain in their
homes and in the community.

“Personal emergency response system (PERS)” is an
electronic device that enables certain recipients at high risk of
institutionalization to secure help in an emergency. PERS
services are limited to those recipients who live alone or are
alone for significant parts of the day and who have no regular
caregiver for extended periods of time, and who would
otherwise require extensive routine supervision.

“Qualified mental health professional” means a professional
having: (i) at least one year of documented experience
working directly with recipients who have developmental
disabilities; (ii) at least a bachelor's degree in a human
services field including, but not limited to, sociology, social
work, special education, rehabilitation counseling, or
psychology; and (iii) the required Virginia or national license,
registration, or certification in accordance with his profession.

"Related conditions" means those persons who have autism
or who have a severe chronic disability that meets all of the
following conditions identified in 42 CFR 435.1009:

1. Itis attributable to:
a. Cerebral palsy or epilepsy; or

b. Any other condition, other than mental illness, found
to be closely related to mental retardation because this
condition results in impairment of general intellectual
functioning or adaptive behavior similar to that of
mentally retarded persons, and requires treatment or
services similar to those required for these persons.

2. Itis manifested before the person reaches age 22.
3. ltis likely to continue indefinitely.

4. 1t results in substantial functional limitations in three or
more of the following areas of major life activity:

a. Self-care.
b. Understanding and use of language.
Learning.

Mobility.

a2 o

e. Self-direction.

bl

Capacity for independent living.

"Respite care" means services provided to [unpaid]
caretakers of eligible recipients who are unable to care for
themselves that is provided on an episodic or routine basis
because of the absence of or need for relief of those persons
residing with the recipient who normally provide the care.

"Respite care agency" means a participating provider that
renders services designed to prevent or reduce inappropriate
institutional care by providing respite care services to eligible
recipients for their caregivers.

“Screening” means the process to evaluate the medical,
nursing, and social needs of recipients referred for screening;
determine Medicaid eligibility for an ICF/MR level of care; and
authorize Medicaid-funded ICF/MR care or community-based
care for those recipients who meet ICF/MR level of care
eligibility and require that level of care.

"Screening team" means the entity contracted with the DMAS
which is responsible for performing screening for the IFDDS
Waiver.

; E ; i : ;
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"State Plan for Medical Assistance" or "the Plan" means the
document containing the covered groups, covered services
and their limitations, and provider reimbursement
methodologies as provided for under Title XIX of the Social
Security Act.

"Support coordination" means the assessment, planning,
linking, and monitoring for recipients referred for the IFDDS
community-based care waiver. Support coordination: (i)
ensures the development, coordination, implementation,
monitoring, and modification of consumer service plans; (ii)
links recipients with appropriate community resources and
supports; (iii) coordinates service providers; and (iv) monitors
quality of care. [ Support coordination providers cannot be
service providers to recipients in the IFDDS waiver with the
exception of consumer-directed service facilitators. ]

"Supporting documentation” means the specific service plan
developed by the recipient service provider related solely to
the specific tasks required of that service provider.
Supporting documentation helps to comprise the overall CSP
for the recipient.
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"Supported employment” means training in specific skills
related to paid employment and provision of ongoing or
intermittent assistance and specialized supervision to enable
a recipient to maintain paid employment.

"Therapeutic consultation" means consultation provided by
members of psychology, social work, behavioral analysis,
speech therapy, occupational therapy, therapeutic recreation,
or physical therapy disciplines or behavior consultation to
assist recipients, parents, family members, in-home
residential support, day support and any other providers of
support services in implementing a CSP.

12 VAC 30-120-710. General coverage and requirements
for all home and community-based care waiver services.

A. Waiver service populations. Home and community-based
services shall be available through a § 1915(c) waiver.
Coverage shall be provided under the waiver for recipients six
years of age and older with related conditions as defined in 42
CFR 435.1009, including autism, who have been determined
to require the level of care provided in an intermediate care
facility for the mentally retarded. The individual must not also
have a diagnosis of mental retardation as defined by the
American Association on Mental Retardation (AAMR).

B. Coverage statement.

1. Covered services shall include in-home residential
supports, day support, supported employment, personal
care (agency-directed), attendant care (consumer-
directed), respite care (both agency- and consumer-
directed), assistive technology, environmental
modifications, nursing services, therapeutic consultation,
crisis stabilization, personal emergency response systems
(PERS), family/caregiver training, and companion care.

2. These services shall be medically appropriate and
necessary to maintain these recipients in the community.
Federal waiver requirements provide that the average per
capita fiscal year expenditures under the waiver must not
exceed the average per capita expenditures for the level of
care provided in Intermediate Care Facilities for the
Mentally Retarded under the State Plan that would have
been made had the waiver not been granted.

3. Under this 8 1915(c) waiver, DMAS waives subsection
(2)(10)(B) of § 1902 of the Social Security Act related to
comparability.

C. Appeals. Recipient appeals shall be considered pursuant
to 12 VAC 30-110-10 through 12 VAC 30-110-380. Provider
appeals shall be considered pursuant to 12 VAC 30-10-1000
and 12 VAC 30-20-500 through 12 VAC 30-20-599.

12 VAC 30-120-720. Recipient qualification and eligibility
requirements; intake process.

A. Recipients receiving services under this waiver must meet
the following requirements. Virginia will apply the financial
eligibility criteria contained in the State Plan for the
categorically needy. Virginia has elected to cover the optional
categorically needy groups under 42 CFR 435.121 and
435.217. The income level used for 42 CFR 435.121 and
435.217 is 300% of the current Supplemental Security Income
payment standard for one person.

1. Under this waiver, the coverage groups authorized
under § 1902(a)(10)(A)(ii))(V1) of the Social Security Act will
be considered as if they were institutionalized for the
purpose of applying institutional deeming rules. All
recipients under the waiver must meet the financial and
nonfinancial Medicaid eligibility criteria and meet the
institutional level of care criteria. The deeming rules are
applied to waiver eligible recipients as if the recipient were
residing in an institution or would require that level of care.

2. Virginia shall reduce its payment for home and
community-based services provided to an individual who is
eligible for Medicaid services under 42 CFR 435.217 by
that amount of the individual's total income (including
amounts disregarded in determining eligibility) that remains
after allowable deductions for personal maintenance needs,
deductions for other dependents, and medical needs have
been made, according to the guidelines in 42 CFR 435.735
and § 1915(c)(3) of the Social Security Act as amended by
the Consolidated Omnibus Budget Reconciliation Act of
1986. The DMAS will reduce its payment for home and
community-based waiver services by the amount that
remains after the deductions listed below:

a. For recipients to whom § 1924(d) applies, and for
whom Virginia waives the requirement for comparability
pursuant to § 1902(a)(10)(B), deduct the following in the
respective order:

(1) The basic maintenance needs for an individual,
which is equal to the SSI payment for one person.
Due to expenses of employment, a working individual
shall have an additional income allowance. For an
individual employed 20 hours or more per week,
earned income shall be disregarded up to a maximum
of 300% SSI; for an individual employed at least eight
but less than 20 hours per week, earned income shall
be disregarded up to a maximum of 200% of SSI. If
the individual requires a guardian or conservator who
charges a fee, the fee, not to exceed an amount
greater than 5.0% of the individual's total monthly
income, is added to the maintenance needs allowance.
However, in no case shall the total amount of the
maintenance needs allowance (basic allowance plus
earned income allowance plus guardianship fees) for
the individual exceed 300% of SSI.

(2) For an individual with a spouse at home, the
community spousal income allowance determined in
accordance with § 1924(d) of the Social Security Act.

(3) For an individual with a family at home, an
additional amount for the maintenance needs of the
family determined in accordance with § 1924(d) of the
Social Security Act.

(4) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a
third party including Medicare and other health
insurance premiums, deductibles, or coinsurance
charges and necessary medical or remedial care
recognized under state law but not covered under the
Plan.
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b. For individuals to whom § 1924(d) does not apply and
for whom Virginia waives the requirement for
comparability pursuant to § 1902(a)(10)(B), deduct the
following in the respective order:

(1) The basic maintenance needs for an individual,
which is equal to the SSI payment for one person.
Due to expenses of employment, a working individual
shall have an additional income allowance. For an
individual employed 20 hours or more per week,
earned income shall be disregarded up to a maximum
of 300% SSI; for an individual employed at least eight
but less than 20 hours per week, earned income shall
be disregarded up to a maximum of 200% of SSI. If
the individual requires a guardian or conservator who
charges a fee, the fee, not to exceed an amount
greater than 5.0% of the individual's total monthly
income, is added to the maintenance needs allowance.
However, in no case shall the total amount of the
maintenance needs allowance (basic allowance plus
earned income allowance plus guardianship fees) for
the individual exceed 300% of SSI.

(2) For an individual with a dependent child or children,
an additional amount for the maintenance needs of the
child or children which shall be equal to the medically
needy income standard based on the number of
dependent children.

(3) Amounts for incurred expenses for medical or
remedial care that are not subject to payment by a
third party including Medicare and other health
insurance premiums, deductibles, or coinsurance
charges and necessary medical or remedial care
recognized under state law but not covered under the
state medical assistance plan.

B. Assessment and authorization of home and community-

based care services.

1. To ensure that Virginia's home and community-based
care waiver programs serve only recipients who would
otherwise be placed in an ICF/MR, home and community-
based care services shall be considered only for individuals
who are eligible for admission to an ICF/MR, absent a
diagnosis of mental retardation. Home and community-
based care services shall be the critical service that
enables the individual to remain at home rather than being
placed in an ICF/MR.

2. The recipient’s status as an individual in need of IFDDS
home and community-based care services shall be
determined by the IFDDS screening team after completion
of a thorough assessment of the recipient's needs and
available support. Screening of home and community-
based care services by the IFDDS screening team or
DMAS staff is mandatory before Medicaid will assume
payment responsibility of home and community-based care
services.

3. The IFDDS screening team shall gather relevant
medical, social, and psychological data and identify all
services received by the recipient.

[ 4. Children under six years of age shall not be screened
until three months prior to the month of their sixth birthday.
Children under six years of age shall not be added to the
waiver/wait list until the month in which their sixth birthday
occurs. |

[ 4 5.] An essential part of the IFDDS screening team's
assessment process is determining the level of care
required by applying existing DMAS ICF/MR criteria
(12 VAC 30-130-430 et seq.).

[5- 6.] The team shall explore alternative settings and
services to provide the care needed by the individual. If
placement in an ICF/MR or a combination of other services
is determined to be appropriate, the IFDDS screening team
shall initiate a referral for service. If Medicaid-funded home
and community-based care services are determined to be
the critical service to delay or avoid placement in an
ICF/MR or promote exiting from an institutional setting, the
IFDDS screening team shall initiate a referral for service to
a support coordinator of the recipient’s choice.

[ 6- 7. ] Home and community-based care services shall not
be provided to any individual who also resides in a nursing
facility, an ICF/MR, a hospital, an adult family home
licensed by the DSS, or an assisted living facility licensed
by the DSS.

[ % 8. ] Medicaid will not pay for any home and community-
based care services delivered prior to the authorization
date approved by DMAS. Any Consumer Service Plan for
home- and community-based care services must be pre-
approved by DMAS prior to Medicaid reimbursement for
waiver services.

[ 8- 9.] The following five criteria shall apply to all IFDDS
Waiver services:

a. Individuals qualifying for IFDDS Waiver services must
have a demonstrated clinical need for the service
resulting in significant functional limitations in major life
activities. In order to be eligible, a person must [ be six
years of age or older,] have a related condition as
defined in these regulations and cannot have a diagnosis
of mental retardation, and who would, in the absence of
waiver services, require the level of care provided in an
ICF/MR facility, the cost of which would be reimbursed
under the Plan;

b. The Consumer Service Plan and services [which
that ] are delivered must be consistent with the Medicaid
definition of each service;

c. Services must be approved by the support coordinator
based on a current functional assessment tool approved
by DMAS or other DMAS approved assessment and
demonstrated need for each specific service;

d. Individuals qualifying for IFDDS Waiver services must
meet the ICF/MR level of care criteria; and

e. The individual must be eligible for Medicaid as
determined by the local office of DSS.

[9- 10.] The IFDDS screening teams must submit the
results of the comprehensive assessment and a
recommendation to DMAS staff for final determination of
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ICF/MR level of care and authorization for community-
based care services.

C. Screening for the IFDDS Waiver.

1. Individuals requesting IFDDS Waiver services will be
screened and will receive services on a first-come, first-
served basis in accordance with available funding based on
the date the recipients’ applications are received.
Individuals who meet at least one of the emergency criteria
pursuant to 12 VAC 30-120-790 shall be eligible for
immediate access to waiver services if funding is available.

2. To be eligible for IFDDS Waiver services, the individual
must:

a. Be determined to be eligible for the ICF/MR level of
care;

[ b. Be six years of age or older, ]

[ b= c. ] Meet the related conditions definition as defined
in 42 CFR 435.1009 or be diagnosed with autism; and

[e d.] Not have a diagnosis of mental retardation as
defined by the American Association on Mental
Retardation (AAMR) as contained in 12 VAC 30-120-710.

D. Waiver approval process: available funding.

1. In order to ensure cost effectiveness of the IFDDS
Waiver, the funding available for the waiver will be
allocated between two budget levels. The budget will be
the cost of waiver services only and will not include the
costs of other Medicaid covered services. Other Medicaid
services, however, must be counted toward cost
effectiveness of the IFDDS Waiver. All services available
under the waiver are available to both levels.

2. Level one will be for individuals whose comprehensive
consumer service plan (CSP) is expected to cost less than
$25,000 per fiscal year. Level two will be for individuals
whose CSP is expected to cost equal to or more than
$25,000. There will not be a threshold for budget level two;
however, if the actual cost of waiver services exceeds the
average annual cost of ICF/MR care for an individual, the
recipient’s care will be coordinated by DMAS staff.

3. Fifty-five percent of available waiver funds will be
allocated to budget level one, and 40% of available waiver
funds will be allocated to level two in order to ensure that
the waiver will be cost effective. The remaining 5.0% of
available waiver funds will be allocated for emergencies as
defined in 12 VAC 30-120-790. Recipients who have been
placed in budget level one and who subsequently require
additional services that would exceed $25,000 per fiscal
year must meet the emergency criteria as defined in
12 VAC 30-120-790 to receive additional funding for
services.

E. Waiver approval process: accessing services.

1. Once the screening entity has determined that an
individual meets the eligibility criteria for IFDDS Waiver
services and the individual has chosen this service, the
screening entity will provide the individual with a list of
available support coordinators. The individual will choose a

support coordinator within 10 calendar days and the
screening entity will forward the screening materials within
10 calendar days to the selected support coordinator.

2. The support coordinator will contact the recipient within
10 calendar days of receipt of screening materials. The
support coordinator and the recipient or recipient’s family
will meet within 30 calendar days to discuss the recipient’s
needs, existing supports and to develop a preliminary
consumer service plan (CSP) which will identify services
needed and will estimate the annual waiver cost of the
recipient's CSP. If the recipient's annual waiver cost is
expected to exceed the average annual cost of ICF/MR
care for an individual, the recipient’s support coordination
will be managed by DMAS.

3. Once the CSP has been initially developed, the support
coordinator will contact DMAS to receive prior authorization
to enroll the recipient in the IFDDS Waiver. [ DMAS shall,
within 14 days of receiving all supporting documentation,
either approve for Medicaid coverage or deny for Medicaid
coverage the CSP.] DMAS shall only authorize waiver
services for the recipient if funding is available for the entire
CSP. Once this authorization has been received, the
support coordinator shall inform the recipient so that the
recipient can begin choosing service providers for services
listed in the CSP. If DMAS does not have the available
funding for this recipient, the recipient will be held on the
waiting list until such time as funds are available to cover
the cost of the CSP.

4. Once the recipient has been authorized for the waiver,
the recipient or support coordinator shall contact service
providers and initiate services within 60 days. During this
time, the consumer, support coordinator, and service
providers will meet to complete the CSP. If services are
not initiated within 60 days, the support coordinator must
submit information to DMAS demonstrating why more time
is needed to initiate services. DMAS has authority to
approve or deny the request in 30-day extensions. The
service providers will develop supporting documentation for
each service and will submit a copy of these plans to the
support coordinator. The support coordinator will monitor
the service providers’ supporting documentation to ensure
that all providers are working toward the identified goals of
recipients. The support coordinator will review and sign off
on the supporting documentation and will contact DMAS for
prior authorization of services and will notify the service
providers when services are approved.

5. The support coordinator will contact the recipient at a
minimum on a monthly basis and as needed to coordinate
services and maintain the recipient's CSP. DMAS will
conduct annual level of care reviews in which the recipient
is assessed to ensure he continues to meet waiver criteria.
DMAS will review recipients’ CSPs and will review the
services provided by support coordinators as well as
service providers.

12 VAC 30-120-730. General requirements for home and
community-based care participating providers.

A. Providers approved for participation shall, at a minimum,
perform the following activities:
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1. Immediately notify DMAS, in writing, of any change in
the information that the provider previously submitted to
DMAS.

2. Assure freedom of choice to recipients in seeking
medical care from any institution, pharmacy, practitioner, or
other provider qualified to perform the service or services
required and participating in the Medicaid Program at the
time the service or services were performed.

3. Assure the recipient's freedom to reject medical care
and treatment.

4. Accept referrals for services only when staff is available
to initiate services and perform such services on an
ongoing basis.

5. Provide services and supplies to recipients in full
compliance with Title VI of the Civil Rights Act of 1964, as
amended (42 USC 8§ 2000d through 2000d-4a), which
prohibits discrimination on the grounds of race, color, or
national origin; the Virginians with Disabilities Act (Title
51.5, § 51.5-1 et seq. of the Code of Virginia); § 504 of the
Rehabilitation Act of 1973, as amended (29 USC § 794),
which prohibits discrimination on the basis of a disability;
and the Americans with Disabilities Act, as amended (42
USC 8812101 through 12213), which provides
comprehensive civil rights protections to recipients with
disabilities in the areas of employment, public
accommodations, state and local government services, and
telecommunications.

6. Provide services and supplies to recipients of the same
quality and in the same mode of delivery as provided to the
general public.

7. Submit charges to DMAS for the provision of services
and supplies to recipients in amounts not to exceed the
provider's usual and customary charges to the general
public. The provider must accept as payment in full the
amount established by DMAS payment methodology from
the first day of eligibility for the waiver services.

8. Use program-designated billing forms for submission of
charges.

9. Maintain and retain business and professional records
sufficient to document fully and accurately the nature,
scope, and details of the care provided.

a. In general, such records shall be retained for at least
five years from the last date of service or as provided by
applicable state laws, whichever period is longer.
However, if an audit is initiated within the required
retention period, the records shall be retained until the
audit is completed and every exception resolved.
Records of minors shall be kept for at least five years
after such minor has reached the age of 18 years.

b. Policies regarding retention of records shall apply
even if the provider discontinues operation. DMAS shall
be notified in writing of storage, location, and procedures
for obtaining records for review should the need arise.
The location, agent, or trustee shall be within the
Commonwealth of Virginia.

c. An attendance log or similar document must be
maintained which indicates the date, type of services
rendered, and number of hours/units provided (including
specific time frame).

10. The provider agrees to furnish information on request
and in the form requested to DMAS, the Attorney General
of Virginia or his authorized representatives, federal
personnel, and the State Medicaid Fraud Control Unit. The
Commonwealth’s right of access to provider agencies and
records shall survive any termination of the provider
agreement.

11. Disclose, as requested by DMAS, all financial,
beneficial, ownership, equity, surety, or other interests in
any and all firms, corporations, partnerships, associations,
business enterprises, joint ventures, agencies, institutions,
or other legal entities providing any form of health care
services to recipients of Medicaid.

12. Hold confidential and use for DMAS authorized
purposes only all medical assistance information regarding
recipients served. A provider shall disclose information in
his possession only when the information is used in
conjunction with a claim for health benefits or the data is
necessary for the functioning of the DMAS. DMAS shall
not disclose medical information to the public.

13. Change of Ownership. When ownership of the
provider agency changes, DMAS shall be notified at least
15 calendar days before the date of change.

14. For (ICF/MR) facilities covered by & 1616(e) of the
Social Security Act in which respite care as a home and
community-based care service will be provided, the
facilities shall be in compliance with applicable standards
that meet the requirements for board and care facilities.
Health and safety standards shall be monitored through the
DMHMRSAS' licensure standards, 12 VAC 35-102-10 et
seq.

15. Suspected Abuse or Neglect. Pursuant to 88 63.1-
55.3 and 63.1-248.3 of the Code of Virginia, if a
participating provider knows or suspects that a home and
community-based care recipient is being abused,
neglected, or exploited, the party having knowledge or
suspicion of the abuse, neglect, or exploitation shall report
this immediately from first knowledge to the local DSS adult
or child protective services worker and to DMAS.

16. Adherence to provider contract and the DMAS provider
service manual. In addition to compliance with the general
conditions and requirements, all providers enrolled by
DMAS shall adhere to the conditions of participation
outlined in their individual provider contracts and in the
DMAS provider manual.

12 VAC 30-120-740. Participation standards for home and
community-based care participating providers.

A. Requests for participation. Requests will be screened to
determine whether the provider applicant meets the basic
requirements for participation.

Volume 17, Issue 18

Monday, May 21, 2001

2603



Final Regulations

B. Provider participation standards. For DMAS to approve
contracts with home and community-based care providers,
the following standards shall be met:

1. Licensure and certification requirements pursuant to 42
CFR 441.352.

2. Disclosure of ownership pursuant to 42 CFR 455.104
and 455.105.

C. Adherence to provider contract and special participation
conditions. In addition to compliance with the general
conditions and requirements, all providers enrolled by DMAS
shall adhere to the conditions of participation outlined in their
provider contracts.

D. Recipient choice of provider agencies. The recipient will
have the option of selecting the provider agency of his choice.

E. Review of provider participation standards and renewal of
contracts. DMAS is responsible for assuring continued
adherence to provider participation standards. DMAS shall
conduct ongoing monitoring of compliance with provider
participation standards and DMAS policies and recertify each
provider for contract renewal with DMAS to provide home and
community-based services. A provider's noncompliance with
DMAS policies and procedures, as required in the provider’s
contract, may result in a written request from DMAS for a
corrective action plan which details the steps the provider
must take and the length of time permitted to achieve full
compliance with the plan to correct the deficiencies which
have been cited.

F. Termination of provider participation. A participating
provider may voluntarily terminate his participation in
Medicaid by providing 30 days’ written notification. DMAS
shall be permitted to administratively terminate a provider
from participation upon 30 days' written notification. DMAS
may also cancel a contract immediately or may give
notification in the event of a breach of the contract by the
provider as specified in the DMAS contract. Such action
precludes further payment by DMAS for services provided to
recipients subsequent to the date specified in the termination
notice.

G. Reconsideration of adverse actions. A provider shall have
the right to appeal adverse action taken by DMAS. Adverse
action includes, but shall not be limited to, termination of the
provider agreement by DMAS, and retraction of payments
from the provider by DMAS for noncompliance with applicable
law, regulation, policy, or procedure. All disputes regarding
provider reimbursement or termination of the agreement by
DMAS for any reason shall be resolved through administrative
proceedings conducted at the office of DMAS in Richmond,
Virginia. These administrative proceedings and judicial
review of such administrative proceedings shall be conducted
pursuant to the Virginia Administrative Process Act (8 9-
6.14:1 et seq. of the Code of Virginia), the State Plan for
Medical Assistance provided for in § 32.1-325 of the Code of
Virginia, and duly promulgated regulations. Court review of
final agency  determinations  concerning provider
reimbursement shall be made in accordance with the
Administrative Process Act.

H. Termination of a provider contract upon conviction of a
felony. Section 32.1-325 C of the Code of Virginia mandates
that "any such [ Medicaid ] agreement or contract shall
terminate upon conviction of the provider of a felony." A
provider convicted of a felony in Virginia or in any other of the
50 states or Washington, D.C., must, within 30 days, notify
the Medicaid Program of this conviction and relinquish its
provider agreement. Reinstatement will be contingent upon
provisions of state law. In addition, termination of a provider
contract will occur as may be required for federal financial
participation.

. Support coordinator’s responsibility for the Recipient
Information Form (DMAS-122). It is the responsibility of the
support coordinator to notify DMAS and DSS, in writing, when
any of the following circumstances occur:

1. Home and community-based care services are
implemented.

2. Arecipient dies.
3. Arecipient is discharged or terminated from services.

4. Any other circumstances (including hospitalization) that
cause home and community-based care services to cease
or be interrupted for more than 30 days.

J. Changes or termination of care. It is the DMAS staff's
responsibility to authorize any changes to supporting
documentation of a recipients CSP based on the
recommendations of the support coordinator. Agencies
providing direct service are responsible for modifying the
supporting documentation if the recipient or parent/legal
guardian agrees. The provider will submit the supporting
documentation to the support coordinator any time there is a
change in the recipient’s condition or circumstances that may
warrant a change in the amount or type of service rendered.
The support coordinator will review the need for a change and
will sign the supporting documentation if he agrees to the
changes. The support coordinator will submit the revised
supporting documentation to the DMAS staff to receive
approval for that change. The DMAS staff has the final
authority to approve or deny the requested change to
recipients’ supporting documentation.

1. Nonemergency termination of home and community-
based care services by the participating provider. The
participating provider shall give the recipient and family and
support coordinator 10 days' written notification of the intent
to terminate services. The letter shall provide the reasons
for and effective date of the termination. The effective date
of services termination shall be at least 10 days from the
date of the termination notification letter.

2. Emergency termination of home and community-based
care services by the participating provider. In an
emergency situation when the health and safety of the
recipient or provider agency personnel is endangered, the
support coordinator and DMAS must be notified prior to
termination. The 10-day written notification period shall not
be required. If appropriate, the local DSS adult protective
services or child protective services agency must be
notified immediately.
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3. The DMAS termination of eligibility to receive home and
community-based care services. DMAS shall have the
ultimate responsibility for assuring appropriate placement of
the recipient in home and community-based care services
and the authority to terminate such services to the recipient
for the following reasons:

a. The home and community-based care service is not
the critical alternative to prevent or delay institutional
(ICF/MR) placement;

b. The recipient no longer meets the institutional level of
care criteria;

c. The recipient's environment does not provide for his
health, safety, and welfare; or

d. An appropriate and cost-effective CSP cannot be
developed.

Article 2.
Covered Services and Limitations and Related Provider
Requirements.

12 VAC 30-120-750. In-home residential support services.

A. Service description. In-home residential support services
shall be based in the recipient's home. The service shall be
designed to enable recipients qualifying for the IFDDS Waiver
to be maintained in their homes and shall include: (i) training
in or reinforcement of functional skills and appropriate
behavior related to a recipient's health and safety, personal
care, activities of daily living and use of community resources;
(ii) assistance with medication management and monitoring
the recipient’s health, nutrition, and physical condition; (jii) life
skills training; (iv) cognitive rehabilitation; and (v) assistance
with personal care activities of daily living and use of
community resources. Service providers shall be reimbursed
only for the amount and type of in-home residential support
services included in the recipient's approved CSP. In-home
residential support services shall not be authorized in the
CSP unless the recipient requires these services and these
services exceed services provided by the family or other
caregiver. Services will not be provided for a continuous 24-
hour period.

1. This service must be provided on a recipient-specific
basis according to the CSP, supporting documentation, and
service setting requirements.

2. This service may not be provided to any recipient who
simultaneously receives personal care or attendant care
services under the IFDDS Waiver or other residential
program that provides a comparable level of care.

3. Room and board and general supervision shall not be
components of this service.

4. This service shall not be used solely to provide routine
or emergency respite care for the parent or parents or other
caregivers with whom the recipient lives.

B. Criteria.

1. All recipients must meet the following criteria in order for
Medicaid to reimburse for in-home residential support
services. The recipient must meet the eligibility
requirements for this waiver service as herein defined. The

recipient shall have a demonstrated need for supports to be
provided by staff who are paid by the in-home residential
support provider.

2. A functional assessment must be conducted to evaluate
each recipient in his home environment and community
settings.

3. Routine supervision/oversight of direct care staff. To
provide additional assurance for the protection or
preservation of a recipient's health and safety, there are
specific requirements for the supervision and oversight of
direct care staff providing residential support as outlined
below. For all in-home residential support services
provided under a DMHMRSAS license:

a. An employee of the agency, typically by position, must
be formally designated as the supervisor of each direct
care staff person who is providing in-home residential
support services.

b. The supervisor must have and document at least one
supervisory contact per month with each staff person
regarding service delivery and staff performance.

c. The supervisor must observe each staff person
delivering services at least semi-annually. Staff
performance and service delivery according to the CSP
should be documented, along with evaluation and
evidence of recipient satisfaction with service delivery by
staff.

d. Providers of in-home residential supports must also
have and document at least one monthly contact with the
recipient regarding satisfaction with services delivered by
each staff person. If the recipient has a guardian, the
guardian should be contacted.

4. The in-home residential support supporting
documentation must indicate the necessary amount and
type of activities required by the recipient, the schedule of
residential support services, the total number of hours per
day, and the total number of hours per week of in-home
residential support.

5. Medicaid reimbursement is available only for in-home
residential support services provided when the recipient is
present and when a qualified provider is providing the
services.

C. Service units and service limitations. In-home residential
supports shall be reimbursed on an hourly basis for time the
in-home residential support staff is working directly with the
recipient. Total monthly billing cannot exceed the total hours
authorized in the CSP. The provider must maintain
documentation of the date and times that the services are
provided, services that were provided, and specific
circumstances which prevented provision of all of the
scheduled services.

D. Provider requirements. In addition to meeting the general
conditions and requirements for home and community-based
care participating providers as specified in 12 VAC 30-120-
730 and 12 VAC 30-120-740, each in-home residential
support service provider must be licensed by DMHMRSAS as
a provider of supportive residential services or have CARF
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certification. The provider must also have ftraining in the
characteristics of developmental disabilities and appropriate
interventions, strategies, and support methods for persons
with developmental disabilities and functional limitations.

1. For DMHMRSAS licensed programs, a CSP and
ongoing documentation must be consistent with licensing

regulations. [ Fer—CARFcertifiedprograms—a—CSP—and
9“|g9. 9 dosumentatior : FSt Iae. .e]g ISiSteRt—With

2. Documentation must confirm attendance and the
amount of time in services and provide specific information
regarding the recipient’s response to various settings and
supports as agreed to in the supporting documentation
objectives. Assessment results must be available in at
least a daily note or a weekly summary. Data must be
collected as described in the CSP, analyzed, summarized,
and then clearly addressed in the regular supporting
documentation.

3. The supporting documentation must be reviewed by the
provider with the recipient, and this review submitted to the
support coordinator, at least semi-annually, with goals,
objectives, and activities modified as appropriate.

4, Documentation must be maintained for routine
supervision and oversight of all in-home residential support
staff. All significant contacts described in this section must
be documented.

5. Documentation must be completed and signed by the
staff person designated to perform the supervision and
oversight and include:

a. Date of contact or observation;
b. Person or persons contacted or observed,;

c. A note regarding staff performance and supporting
documentation service delivery for monthly contact and
semi-annual home visits;

d. Semi-annual observation documentation must also
address recipient satisfaction with service provision; and

e. Any action planned or taken to correct problems
identified during supervision and oversight.

12 VAC 30-120-751. Reserved.
12 VAC 30-120-752. Day support services.

A. Service description. Day support services shall include a
variety of training, support, and supervision offered in a
setting (other than the home or recipient residence), which
allows peer interactions and community integration. When
services are provided through alternative payment sources,
the consumer service plan shall not authorize them as a
waiver funded expenditure. Service providers are reimbursed
only for the amount and type of day support services included
in the recipient's approved CSP based on the setting,
intensity, and duration of the service to be delivered.

B. Criteria. For day support services, recipients must
demonstrate the need for functional training, assistance, and
specialized training offered in settings other than the

recipient's own residence that allow an opportunity for being
productive and contributing members of communities. In
addition, day support services will be available for recipients
who cannot benefit from supported employment services and
who need the services for accessing in-home supported living
services, increasing levels of independent skills within current
daily living situations, or sustaining skills necessary for
continuing the level of independence in current daily living
situations.

1. A functional assessment should be conducted by the
provider to evaluate each recipient in his home
environment and community settings.

2. Levels of day support. The amount and type of day
support included in the recipient's consumer service plan is
determined according to the services required for that
recipient. There are two types of day support: center-
based, which is provided partly or entirely in a segregated
setting; or noncenter-based, which is provided entirely in
community settings. Both types of day support may be
provided at either intensive or regular levels. To be
authorized at the intensive level, the recipient must have
extensive disability-related  difficulties and require
additional, ongoing support to fully participate in
programming and to accomplish his service goals; or the
recipient requires extensive constant supervision to reduce
or eliminate behaviors that preclude full participation in the
program. A formal, written behavioral program is required
to address behaviors such as, but not limited to,
withdrawal, self-injury, aggression, or self-stimulation.

C. Service units and service limitations. Day support cannot
be regularly or temporarily (e.g., due to inclement weather or
recipient illness) provided in a recipient's home or other
residential setting without written prior approval from DMAS.
[ If prevocational services are offered, the plan of care must
contain documentation regarding whether prevocational
services are available in vocational rehabilitation agencies
through § 110 of the Rehabilitation Act of 1973 or in Special
Education services through § 602 (16) and (17) of the
Individuals with Disabilities Act. When services are provided
through these sources, the plan of care shall not authorize
them as a waiver expenditure. Compensation for
prevocational services can only be made when the
individual's productivity is less than 50% of the minimum
wage.] Noncenter-based day support services must be
separate and distinguishable from either in-home residential
support services or personal care services. There must be
separate supporting documentation for each service and each
must be clearly differentiated in documentation and
corresponding billing. The supporting documentation must
provide an estimate of the amount of day support required by
the recipient. The maximum is 780 units per calendar year.
Transportation shall not be billable as a day support service.

1. One unit shall be 1 to 3.99 hours of service a day.
2. Two units are 4 to 6.99 hours of service a day.
3. Three units are 7 or more hours of service a day.

D. Provider requirements. In addition to meeting the general
conditions and requirements for home and community-based
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care participating providers as specified in 12 VAC 30-120-
730 and 12 VAC 30-120-740, day support providers need to
meet additional requirements.

1. For DMHMRSAS programs licensed as day support
programs, the CSP, supporting documentation, and
ongoing documentation must be consistent with licensing
regulations. For programs certified by CARF as day
support  programs, there must be  supporting
documentation, which contains at a minimum, the following
elements:

a. The recipient’s strengths, desired outcomes, required
or desired supports and training needs;

b. The recipient's goals and, for a training goal, a
sequence of measurable objectives to meet the above
identified outcomes;

c. Services to be rendered and the frequency of services
to accomplish the above goals and objectives;

d. All individuals or organizations that will provide the
services specified in the statement of services;

e. A timetable for the accomplishment of the recipient’'s
goals and objectives;

f. The estimated duration of the recipient's needs for
services; and

g. The individual or individuals responsible for the overall
coordination and integration of the services specified in
the CSP.

2. Documentation must confirm the recipient’s attendance
and amount of time in services and provide specific
information regarding the recipient's response to various
settings and supports as agreed to in the supporting
documentation objectives. Assessment results shall be
available in at least a daily note or a weekly summary.

a. The supporting documentation must be reviewed by
the provider with the recipient, and this review submitted
to the support coordinator at least semi-annually with
goals, objectives, and activities modified as appropriate.

b. An attendance log or similar document must be
maintained that indicates the date, type of services
rendered, and the number of hours and units provided
(including specific time frame).

c. Documentation must indicate whether the services
were center-based or noncenter-based.

d. If intensive day support services are requested, in
order to verify which of these criteria the recipient met,
documentation must be present in the recipient’s record
to indicate the specific supports and the reasons they are
needed. For reauthorization of intensive day support
services, there must be clear documentation of the
ongoing needs and associated staff supports.

12 VAC 30-120-753. Reserved.
12 VAC 30-120-754. Supported employment services.

A. Service description.

1. Supported employment services shall include training in
specific skills related to paid employment and provision of
ongoing or intermittent assistance or specialized training to
enable a recipient to maintain paid employment. Each
supporting documentation must contain documentation
regarding whether supported employment services are
available in vocational rehabilitation agencies through the
Rehabilitation Act of 1973 or in special education services
through 20 USC § 1401 of the Individuals with Disabilities
Education Act (IDEA). Providers of these DRS and IDEA
services cannot be reimbursed by Medicaid with the IFDDS
Waiver funds. Waiver service providers are reimbursed
only for the amount and type of habilitation services
included in the recipient's approved CSP based on the
intensity and duration of the service delivered.
Reimbursement shall be limited to actual interventions by
the provider of supported employment, not for the amount
of time the recipient is in the supported employment
e