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VIRGINIA WASTE MANAGEMENT BOARD

Title of Regulation:  9 VAC 20-60-12 et seq.  Virginia Hazardous Waste Management Regulations.  (amending 9 VAC 20-60-261)

Statutory Authority:  § 10.1-1402 of the Code of Virginia.
Public Hearing Date:  August 15, 2001 - 10 a.m.
Public comments may be submitted until September 6, 2001.

(See Calendar of Events section

for additional information)

Agency Contact:  Dennis H. Treacy, Director, Department of Environmental Quality, Richmond, VA, telephone (804) 698-4020.

Basis: Section 10.1-1402 of the Code of Virginia authorizes the Virginia Waste Management Board to issue regulations as may be necessary to carry out its powers and duties required by the Virginia Waste Management Act and consistent with federal statutes and regulations.

Purpose: The Virginia Waste Management Board maintains the Virginia Hazardous Waste Management Regulations, 9 VAC 20-60-12 et seq., to continue the effective monitoring of the generation, transportation, treatment, storage, and disposal of hazardous waste in the Commonwealth.  By regulating these activities the Commonwealth protects public health, natural resources and the environment.  9 VAC 20-60-261 B 8 is unclear and is unnecessary because it is the board's intention to have the same regulation requirements for the management of low-level radioactive wastes and mixed wastes as the federal regulations contained in Title 40 of the Code of Federal Regulations, which are incorporated by reference.  Deleting this provision will eliminate the potential misinterpretation that all low-level radioactive wastes are considered hazardous waste when, in fact, only mixed low-level radioactive wastes are considered hazardous waste

Substance: The amendment deletes 9 VAC 20-60-261 B 8.  No other section of the broader regulation set 9 VAC 20-60-12 et seq. is modified by this action.

Issues: There are no disadvantages to the public or the Commonwealth.  The action at issue is the repeal of an unnecessary and confusing provision.  The action will improve clarity of the regulation and is an advantage to the public and the agency.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 9-6.14:7.1 G of the Administrative Process Act and Executive Order Number 25 (98).  Section 9-6.14:7.1 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Virginia Waste Management Board proposes to eliminate subsection B 8 of the current regulations.  The repeal of section B 8 will eliminate the potential misinterpretation that all low-level radioactive wastes are considered hazardous waste, when in fact only mixed low-level radioactive wastes are considered hazardous waste.1
Estimated economic impact.  The proposed change will repeal section B 8 in this regulation.  DEQ indicates that section B 8 is susceptible to an erroneous interpretation; it may be interpreted to require that all low-level radioactive waste be managed as hazardous waste.  DEQ issued a guidance document on January 21, 2000, stating that section B 8 be implemented as applying to mixed low-level radioactive waste, and not to all low-level radioactive waste.  Section B 8 is also redundant since Title 40 of the Code of Federal Regulations are incorporated by reference in the regulation.  Referenced federal regulations establish requirements for low-level radioactive wastes and mixed low-level radioactive wastes.  Thus, repeal of section B 8 is not expected to affect handling of mixed low-level radioactive waste, but should eliminate potential misinterpretations.  DEQ has received clarifying questions from three or four entities. The agency is not aware of any instances of erroneous actions occurring.  To the extent that potential erroneous interpretations and consequently, erroneous actions are prevented, the proposed change may be beneficial.

Businesses and entities affected.  The proposed regulations may potentially affect about 270 entities, including hospitals, power plants, nuclear pharmacies, and various companies.

Localities particularly affected.  The proposed change will apply throughout the Commonwealth.

Projected impact on employment.  No effect on employment is expected.

Effects on the use and value of private property.  The proposed change is not expected to affect the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The department has reviewed the economic impact analysis prepared by the Department of Planning and Budget and has no comment.

Summary:

The proposed amendment conforms the regulation of low-level radioactive wastes and mixed wastes to the federal requirements, which provide that only mixed low-level radioactive wastes are considered hazardous.

9 VAC 20‑60‑261. Adoption of 40 CFR Part 261 by reference.

A. Except as otherwise provided, the regulations of the United States Environmental Protection Agency set forth in 40 CFR Part 261 are hereby incorporated as part of the Virginia Hazardous Waste Management Regulations.  Except as otherwise provided, all material definitions, reference materials and other ancillaries that are a part of 40 CFR Part 261 are also hereby incorporated as part of the Virginia Hazardous Waste Management Regulations.

B. In all locations in these regulations where 40 CFR Part 261 is incorporated by reference, the following additions, modifications and exceptions shall amend the incorporated text for the purpose of its incorporation into these regulations:

1. Any agreements required by 40 CFR 261.4(b)(11)(ii) shall be sent to the United States Environmental Protection Agency at the address shown and to the director (Department of Environmental Quality, Post Office Box 10009, Richmond, Virginia 23240‑0009).

2. In 40 CFR 261.4(e)(3)(iii), the text "in the Region where the sample is collected" shall be deleted.

3. In 40 CFR 261.4(f)(1), the term "Regional Administrator" shall mean the regional administrator of Region III of the United States Environmental Protection Agency or his designee.

4. In 40 CFR 261.6(a)(2), recyclable materials shall be subject to the requirements of Parts XI (9 VAC 20‑60‑960 et seq.) and XII (9 VAC 20‑60‑1260 et seq.) of these regulations.

5. No hazardous waste from a conditionally exempt small quantity generator shall be disposed as described in 40 CFR 261.5(g)(3)(iv) or 40 CFR 261.5(g)(3)(v) unless the solid waste management facility had written permission from the department to receive such waste.

6. In 40 CFR 261.9 and wherever elsewhere in Title 40 of the Code of Federal Regulations there is a listing of universal wastes or a listing of hazardous wastes that are the subject of provisions set out in 40 CFR Part 273 as universal wastes, it shall be amended by addition of the following sentence:  "In addition to the hazardous wastes listed herein, the term "universal waste" and all lists of universal waste or waste subject to provisions of 40 CFR Part 273 shall include those hazardous wastes listed in Part XVI (9 VAC 20‑60‑1495 et seq.) of the Virginia Hazardous Waste Management Regulations as universal wastes, under such terms and requirements as shall therein be ascribed."

7. In Subparts B and D of 40 CFR Part 261, the term "Administrator" shall mean the administrator of the United States Environmental Protection Agency, and the term "Director" shall not supplant "Administrator" throughout Subparts B and D.

8. All radioactive wastes classified as low‑level radioactive material by the United States Nuclear Regulatory Commission shall be a hazardous waste.  NOTE:  A waste may be a hazardous waste as defined by 40 CFR Part 261 and a low‑level radioactive waste.  These "mixed wastes" are required to comply with the requirements of these regulations and all regulations of the United States Nuclear Regulatory Commission that apply.

VA.R. Doc. No. R00-253; Filed June 11, 2001, 8:37 a.m.

1 Mixed radioactive wastes are radioactive wastes that also contain a substance that renders a mixture of hazardous waste.
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