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VIRGINIA EMPLOYMENT COMMISSION

Title of Regulation: 16 VAC 5-32-10 et seq. Required Records and Reports (amending 16 VAC 5-32-10 and 16 VAC 5-32-20).

Statutory Authority: § 60.2-111 of the Code of Virginia.
Public Hearing Date:  September 17, 2001 - 1 p.m.

Public comments may be submitted until September 28, 2001.

(See Calendar of Events section

for additional information)

Agency Contact: Lyn Coughlin, Senior Planner, Virginia Employment Commission, 703 E. Main Street, Room 329, Richmond, VA  23218, telephone (804) 786-1070, FAX (804) 225-3923 or e-mail lcoughlin@vec.state.va.us.
Basis:  The Virginia Employment Commission (VEC) is authorized to promulgate regulations in § 60.2-111 A of the Code of Virginia.  This provision provides broad-based authority for the agency to “adopt, amend, or rescind such rules and regulations…as it deems necessary or suitable to that end.”
Purpose:  While the amendments are not essential to protect the health, safety or welfare of the citizens of the Commonwealth, they are intended to make technical changes, codify current agency practice with respect to recordkeeping, and to pave the way for employers to submit quarterly wage reports electronically.

Currently, state law provides, in § 60.2-114, that “[t]he commission may require from any employing unit any sworn or unsworn reports, with respect to persons employed by it, which the commission deems necessary for the effective administration or this title.”  The commission typically uses certain records in order to verify wage reports in the event of an audit.  The provisions in 16 VAC 5-32-10 B enumerate the documents that employers should keep in order to document that wages have been accurately reported and that taxes or refunds have been correctly computed and paid.  The amendment does not increase the records employers are required to keep, but should help put employers on notice of the types of documents already required and will assist the commission’s auditors by providing more specific references than are contained in state statute.

Amendments in 16 VAC 5-32-20 changing a reference from “forms” to “format” are a first step in developing electronic filing for wage and tax reports.  Currently such reports are prepared and submitted in paper format.  By establishing electronic transmission of required reports, the agency hopes to make filing more convenient and reduce mailing costs and transmission time for employers and the commission.
Substance:  The amendment to 16 VAC 5-32-10 A 1 is technical in nature and simply adopts wording used in the agency’s authorizing statute to maintain consistency.   The amendment to 16 VAC 5-32-10 A 7 a is technical and changes a reference in the regulation to the term used in the agency’s definitions contained in 16 VAC 5-10-10.  The amendment to 16 VAC 5-32-10 B codifies the agency’s current practice, authorized by state law, of requiring certain documentation if it is necessary to ensure that wages have been accurately reported and taxes and refunds correctly computed and paid.  The intent of codifying current requirements is to advise employers of the types of records that they should maintain in order to document quarterly wage reports.  The amendment to 16 VAC 5-32-20 B requires that reports be made in a prescribed format rather than requiring such reports to be made on a specific form.  This change prepares for the introduction of electronic wage reporting.

Issues:  The issues associated with the proposed amendments are as follows:

1.  The primary advantages to the public of enumerating the types of documents the commission may require is that the regulation better-informs employers of the documents that may be necessary in the event of an audit.  The primary advantage of establishing electronic filing of required reports is that filing such reports electronically eliminates postage costs and transmission time.  Reducing transmission times should reduce fines for late reporting.  The commission has not identified any disadvantages to the public in these amendments.

2.  The primary advantage to the commission and the Commonwealth of enumerating the types of records employers must keep is that it will eliminate uncertainty among employers about the types of records that may be requested.  The primary advantages to the commission and the Commonwealth from establishing electronic report filing is a reduction in postage costs and transmission times associated with reporting.  Electronic filing may also encourage timelier reporting.  The commission has not identified any disadvantages to the Commonwealth in these amendments.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 9-6.14:7.1 G of the Administrative Process Act and Executive Order Number 25 (98).  Section 9-6.14:7.1 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The Virginia Employment Commission (VEC) proposes to specify within these regulations the records that employers should keep in order to document that wages have been accurately reported and that taxes or refunds have been correctly computed and paid.  Additionally, VEC proposes to amend language in the regulations so to allow electronic wage reports.

Estimated economic impact.  Under the current regulations, employers are required to maintain financial records that are relevant to ensuring that wages are accurately reported and taxes or refunds are correctly computed and paid.  The regulations do not specify the relevant documents.  The proposed regulations would specify that particular records must be kept; the specific required documents are all payroll records, federal W2 and 1099 forms, and federal and state employment and income tax returns.  Listing specific financial documents may help some employers to keep better records that are relevant to ensuring that wages are accurately reported and taxes or refunds are correctly computed and paid.  Additionally, keeping better records may help ensure that employers avoid presumptions in favor of their adversary in a dispute before the VEC.  The regulations state that “if such records are not maintained, there shall be a presumption in favor of the party making an allegation…”  This proposed regulatory change essentially clarifies current VEC policy and reduces the likelihood that employers would not follow their requirement for recordkeeping due to confusion over the requirement.  To the extent that the proposed change does improve employers’ recordkeeping, it will enable VEC to make better-informed decisions.

VEC also proposes to amend regulatory language in order to allow electronic submission of quarterly reports by employers.  According to VEC, employers will be permitted to file reports either via paper or electronically.  Employers that choose to submit quarterly reports electronically would typically save $1.36 in postage costs per year.1  Electronic report submission may also save employers a small amount of labor time.  Employers as a group will be better off with the electronic submission option since some will find it reduces their costs, while those that prefer traditional mail will retain that option.

The electronic report submission system would save VEC approximately $15,709 to $31,418 in mail processing labor costs.  The agency would also save about $15,716 to $31,431 in postage.  The labor and postage savings are based on VEC calculations that assume between five and ten percent of employers will use the electronic filing option.  VEC’s postage and labor costs are paid directly by the federal government.  The agency’s costs in creating the electronic submission system are also paid for with federal funds.

Businesses and entities affected.  The approximately 161,0002 employers that submit quarterly wage reports to VEC are affected by the proposed regulatory changes.  Additionally, one firm that will help create the electronic submission system and one firm that provides mail-processing services to VEC will also likely be affected.

Localities particularly affected.  All Virginia localities are potentially affected by the proposed regulatory changes.

Projected impact on employment.  Establishing an electronic report submission system will likely reduce VEC’s demand for mail processing services by an amount estimated to be equivalent to $15,709 to $31,418.  The firm that supplies mail-processing services for the agency may reduce their employment by some small amount.  Also, a different firm will help VEC create the electronic report submission system.  The agency’s demand for their services will likely lead this firm to employ more labor.  Otherwise, the proposed regulatory changes will not significantly affect employment.

Effects on the use and value of private property.  The proposed specification of required records may encourage some employers to keep such records who in the past had not.  The proposed new language that allows electronic submission of quarterly reports by employers will prompt some employers to use this technology.  The value of their firms may increase by a very small amount as their costs (labor and postage) may decrease by an equivalently very small amount.  The firm which will help create VEC’s electronic report submission system will increase somewhat in value with the increased demand for their services; while the value of the firm which provides mail-processing services for the agency may fall with the decrease in demand for their services.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs with the economic impact analysis as completed by the Department of Planning and Budget.

Summary:

The proposal codifies in regulation current state and federal policies regarding the records employers may be required to produce in order to verify income reporting in the event of an audit. The amendment also lays the groundwork to allow employers to submit required wage reports electronically, which will eliminate postage costs and transmission time. The amendments also include technical changes.

16 VAC 5‑32‑10. Employing unit records.

A. Each employing unit as defined under § 60.2‑211 of the Code of Virginia, having services performed for it by one or more individuals in its employ, shall maintain records reasonably protected against damage or loss as hereinafter indicated and shall preserve such records. These records shall include for each worker:

1. A full legal name;

2. A social security account number;

3. The state or states in which his services are performed; and if any of such services are performed outside the Commonwealth of Virginia not incidental to the services within the Commonwealth of Virginia, his base of operations with respect to such services (or if there is no base of operations then the place from which such services are directed or controlled) and his residence (by state). Where the services are performed outside the United States, the country in which performed;

4. The date of hire, rehire, or return to work after temporary lay off;

5. The date when work ceased and the reason for such cessation;

6. Scheduled hours (except for workers without a fixed schedule of hours, such as those working outside their employer's establishment in such a manner that the employer has no record or definite knowledge of their working hours);

7. a. Wages earned in any week of partial unemployment by a partially employed individual as such week individual is defined in 16 VAC 5‑10‑10;

b. Whether any week was in fact a week of less than full‑time work;

c. Time lost, if any, by each such worker, and the reason therefor;

8. Total wages in each pay period, and the total wages payable for all pay periods ending in each quarter, showing separately (i) money wages, including tips and dismissal or severance pay, and (ii) the cash value of other remuneration;

9. Any special payments for service other than those rendered exclusively in a given quarter, such as annual bonuses, gifts, prizes, etc., showing separately (i) money payments, (ii) other remuneration, and (iii) nature of said payments;

10. Amounts paid each worker as advancement, allowance or reimbursement for traveling or other business expenses, dates of payment, and the amounts of expenditures actually incurred and accounted for by such worker;

11. Location in which the worker's services are performed within or outside of the United States and dates such services are performed outside of the United States. For the purposes of this subdivision, "United States" means the 50 states, the District of Columbia, the Commonwealth of Puerto Rico, and the U.S. Virgin Islands.

B. Employers shall provide the commission upon request all payroll records, federal  W2 and 1099 forms, federal and state employment and income tax returns, and any other records that would be relevant to ensuring that wages had been accurately reported and taxes or refunds correctly computed and paid. Records required by this chapter to be maintained by employing units under the Act shall be preserved for four years from the date of payment of the tax based thereon and shall be subject to examination and audit by the commission.

C. If such records are not maintained, there shall be a presumption in favor of the party making an allegation, and the burden of overcoming such presumption shall rest upon the party failing to maintain the required records.

16 VAC 5‑32‑20. Required reports.

A. Each employer, as defined in § 60.2‑210 of the Code of Virginia, shall report to the commission for each calendar quarter all the information concerning the number of workers subject to the Act and the total wages payable with respect to employment in all pay periods ending within each such quarter. Upon request, each such employer shall furnish the commission additional information revealing the wages earned by an individual in his employment during the time between the last pay period for which wages were paid in any quarter and the end of such quarter.

B. Each employer shall report quarterly, not later than the last day of the month following the end of the calendar quarter, on forms the following information in the format prescribed by the commission, the following:

1. Employer's name, address, and any registration number assigned to him by the commission;

2. The quarterly period covered by the report;

3. The social security account numbers of the workers;

4. The full legal names of workers, with surnames last;

5. Each worker's total wages paid for the quarter.

Such reports shall be submitted for each calendar quarter of each year.

C. An employer shall immediately notify the commission of the filing of any voluntary or involuntary petition in bankruptcy or other proceeding under the Federal Bankruptcy Code, the commencement of any receivership or similar proceeding, or of any assignment for benefit of creditors, and any order of court under the laws of Virginia with respect to the foregoing.

D. Each employing unit shall make such reports as the commission may require and shall comply with instructions printed upon any report form issued by the commission pertaining to the preparation and return of such report.

1. Any employing unit which becomes an employer shall give notice to the commission of that fact within 30 days. The notice shall contain the employer's name, home address, business address, and name of business, if any.

2. Any employer who terminates his business for any reason or transfers or sells the whole or any part of his business or changes the name or address, or both, of his business, shall within 30 days of such action give notice of such fact in writing to the commission. The notice shall contain the employer's name, address, and account number, along with the name, address, and account number of any new owner or part owner.

E. Every corporation shall file with the commission a verified list of its officers and registered agent. Where it is claimed that any of the officers are not in the corporation's employment, a complete statement of the reasons shall be presented with said list.

An officer of a corporation, to be considered as being in the employment of a corporation, shall perform services, and these services shall be performed either (i) for remuneration or (ii) under a contract of hire.

NOTICE: The forms used in administering 16 VAC 5-32-10 et seq., Required Records and Reports, are listed below. Any amended or added forms are reflected in the listing and are published following the listing.

FORMS

Quarterly Charge Statement, VEC‑B‑46 (eff. 1/92).

Reimbursable Statement, VEC‑B‑47 (eff. 6/90).

Notice of Overpayment, VEC‑AC‑7 (rev. 11/87).

Delinquent Notice, VEC‑DA‑33 (rev. 8/87).

Notification of Pending Civil Action, VEC‑DA‑34 (rev. 4/90).

Employers Quaterly Payroll Report, VEC‑FC‑10A (rev. 9/85).

Information for Use in Determining Whether an Employee‑Employer Relationship Exists for Purposes of State Unemployment Taxes, VEC‑FC‑16 (rev. 1/87).

Employer's Quarterly Tax Report and Employer's Quarterly Payroll Report, VEC‑FC 20 and VEC‑FC‑21 (rev. 1/92). (Now self‑mailer, containing both forms.)

Voluntary Election to Become an Employer Under the Virginia Unemployment Compensation Act, VEC-FC-24 (rev. 1/87).

Report to Determine Liability, VEC‑FC‑27 (rev. 1/92).

Tax Rate Notice, VEC‑FC‑29 (rev. 7/92).

Statement to Correct Wage Information, VEC‑FC‑34 (rev. 2/87).

Taxable Payroll Division for Partial Acquisitions, VEC‑FC‑45 (rev. 7/92).

Election (of method of payment) by Nonprofit Organizations, Governmental Agencies, or Political Subdivisions, VEC-FC-47 (rev. 1/92).

Letter to Employer Establishing Tax Liability, VEC‑FC‑48.

Notice to Appear in Lieu of Summons, VEC‑FC‑53.

Notice of Account Closing, VEC‑FC‑56 (rev. 2/92).

Reply Form for Information Missing on FC‑20, VEC‑FC‑60.
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VA.R. Doc. No. R00-287; Filed June 22, 2001, 2:54 p.m.




1 According to VEC, the quarterly reports are only one page for most employers.


2 Source: VEC





Volume 17, Issue 23
Virginia Register of Regulations
Monday, July 30, 2001
1
Volume 17, Issue 23
Virginia Register of Regulations
Monday, July 30, 2001
4
Volume 17, Issue 23
Virginia Register of Regulations
Monday, July 30, 2001
5

