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DESIGN-BUILD CONSTRUCTION MANAGEMENT REVIEW BOARD

REGISTRAR'S NOTICE:  The following regulatory action is exempt from the Administrative Process Act in accordance with (i) § 9‑6.14:4.1 C 2, which excludes regulations that establish or prescribe agency organization, internal practice or procedures, including delegations of authority; (ii) § 9‑6.14:4.1 C 3, which excludes regulations that consist only of changes in style or form or corrections of technical errors; and (iii) § 9‑6.14:4.1 C 4 (a) of the Code of Virginia, which excludes regulations that are necessary to conform to changes in Virginia statutory law where no agency discretion is involved.  The Design-Build/Construction Management Review Board will receive, consider and respond to petitions by any interested person at any time with respect to reconsideration or revision.

Title of Regulation:  1 VAC 17-20-10 et seq.  Design-Build/Construction Management Review Board Rules and Regulations (amending 1 VAC 17-20-10, 1 VAC 17-20-40, 1 VAC 17-20-70, 1 VAC 17-20-110, 1 VAC 17-20-180, 1 VAC 17-20-210, 1 VAC 17-20-250, 1 VAC 17-20-270, 1 VAC 17-20-280, and 1 VAC 17-20-310).

Statutory Authority:  § 11-41.2:2 of the Code of Virginia.

Effective Date:  September 12, 2001.

Summary:

The amendments require any public body pursuing design-build or construction management for a project to have any architect or professional engineer, with professional competence appropriate to the subject, in its employ or under contract during the preparation of the Request for Proposal (RFP) and during the evaluation of proposals submitted in response to the RFP.

Agency Contact:  Copies of the regulation may be obtained from Freddie M. Adcock, Department of General Services, 805 E. Broad St., Room 101, Richmond, VA 23219, telephone (804) 225-3871.

1 VAC 17-20-10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings, unless a different meaning is provided or is plainly required by the context:

"Architect" means a person who by reason of his knowledge of the mathematical and physical sciences and the principles of architecture and architectural design acquired by professional education, practical experience, or both, is qualified to engage in the practice of architecture and whose competence has been attested by the Virginia Board for Architects, Professional Engineers, Land Surveyors, Certified Interior Designers and Landscape Architects through licensure as an architect.

"Construction" means building, altering, repairing, improving or demolishing any structure, building or highway and any draining, dredging, excavation, grading or similar work upon real property.

"Construction management contract" means a contract in which a person is retained by a public body in connection with a construction project to advise the public body on matters of constructability, cost, and schedule;  to assist the public body as an independent resource with technical expertise;  to coordinate and administer contracts for construction of the project;  and to provide, or be at-risk for, some portion of the construction services for the project.  (See Part VI (1 VAC 17-20-230 et seq.) for a more complete explanation of the construction management contracts covered by this chapter.)

"Construction manager" means a person who enters into a construction management contract with a public body.

"Construction services" means any service which facilitates construction or which is traditionally provided by a contractor as a part of his contract for construction, including, but not limited to, general condition provisions, site safety, and scheduling and coordination of trade contractors.

"Design-build contract" means a contract in which a person is retained by a public body to both design and build the structure, building, highway or other item specified in the contract.

"Design-builder" means a person who enters into a design-build contract with a public body.

"Person" means any individual, sole proprietorship, partnership, association, limited liability company, joint venture, corporation or other legal entity.

"Professional engineer" means a person who is qualified to practice engineering by reason of his special knowledge and use of mathematical, physical and engineering sciences and the principles and methods of engineering analysis and design acquired by engineering education and experience and whose competence has been attested by the Virginia Board for Architects, Professional Engineers, Land Surveyors, Certified Interior Designer and Landscape Architects through licensure as a professional engineer.

"Public body" means any legislative, executive or judicial body, agency, office, department, authority, post, commission, committee, institution, board or political subdivision created by law to exercise some sovereign power or to perform some governmental duty and empowered by law to undertake the activities described in the Virginia Public Procurement Act (§ 11-35 et seq. of the Code of Virginia). The term public body shall not include the Commonwealth or its departments, agencies, and institutions.

"Request for proposal (RFP)" means the second step of a two-step, competitive negotiation process in which the public body issues a written request to those persons who have been prequalified by the public body to submit both technical and cost proposals.

"Request for qualifications (RFQ)" means the first step of a two-step, competitive negotiation process in which the public body publishes a written request for the purpose of inviting interested qualified persons to apply for prequalification.

"Review board" means the Design-Build/Construction Management Review Board.

1 VAC 17-20-40. Officers;  meetings;  quorum.

A. The review board shall elect its chairman and vice-chairman from among its members.  Subject to further action by the review board, the chairman and vice-chairman shall serve for terms of two years, except that members elected to fill vacancies shall be for the unexpired terms.  No person shall be eligible to serve for more than two successive full terms as chairman or vice-chairman.

B. The review board shall meet at least monthly;  however, monthly meetings may be canceled by the chairman if there is no business before the review board.  Five members shall constitute a quorum.

1 VAC 17-20-70. Professional advisor.

Prior to making a determination as to the use of design-build or construction management for a specific construction project, the public body shall have in its employ or under contract an architect or professional engineer with professional competence appropriate to the project who shall advise the public body regarding the use of design-build or construction management for that project and assist the public body with the preparation of the request for proposal and the evaluation of proposals submitted by interested offerors in response to the RFP for that project.

1 VAC 17-20-110. Review of a specific construction project.

A. A request by a public body for review of a specific construction project shall be submitted in writing to the address provided in 1 VAC 17-20-100.

B. The public body shall submit 12 copies of the following with its written request for review of a specific construction project:

1. Evidence that the public body has in its employ or under contract an architect or professional engineer to advise the public body regarding the use of a design-build or construction management contract and to assist the public body with the preparation of the request for proposal and the evaluation of proposals submitted by interested offerors in response to the RFP for the project (see 1 VAC 17-20-70 and 1 VAC 17-20-80);

2. A certified copy of the ordinance or resolution adopting the public body's written procedures governing the selection, evaluation, and award of design-build and construction management contracts.  If the ordinance or resolution has been previously submitted to and approved by the review board (see 1 VAC 17-20-100), a copy of the review board's letter of approval;

3. If not a part of the adopted ordinance or resolution, a certified copy of the public body's written procedures governing the selection, evaluation, and award of design-build and construction management contracts.  If the written procedures have been previously submitted to and approved by the review board (see 1 VAC 17-20-100), a copy of the review board's letter of approval;

4. The public body's findings as to the specific construction project under consideration that (i) a design-build or construction management contract is more advantageous than a competitive sealed bid construction contract;  (ii) there is a benefit to the public body by using a design-build or construction management contract;  and (iii) competitive sealed bidding is not practical or fiscally advantageous.  The findings shall include the information and data upon which the findings are based.  Such information and data shall include, at a minimum, estimates for cost and time using the traditional design-bid-build procedures, as compared with the proposed design-build or construction management procedures;  and

5. A written narrative describing the criteria of the specific construction project under consideration in areas such as site plans;  floor plans;  exterior elevations;  basic building envelope materials;  fire protection information plans;  structural, mechanical (HVAC), and electrical systems;  and special telecommunications.

1 VAC 17-20-180. Evaluation committee.

A.  The public body shall appoint an evaluation committee of not less than three voting members, one of whom shall be the architect or professional engineer employed by or under contract with the public body.

B.  If an employee of the public body, the professional advisor (see 1 VAC 17-20-70 and 1 VAC 17-20-80) shall be a voting member of the evaluation committee; if not an employee of the public body, the professional advisor may be a voting or nonvoting member of the evaluation committee as permitted by the public body’s internal procurement policies and procedures.

1 VAC 17-20-210. Request for proposal.

A. The public body shall prepare a request for proposal (RFP) which shall include and define the criteria of the specific construction project in areas such as site plans;  floor plans;  exterior elevations;  basic building envelope materials;  fire protection information plans;  structural, mechanical (HVAC), and electrical systems;  and special telecommunications.  The RFP may also define such other requirements as the public body determines appropriate for that particular construction project.  In addition, the RFP shall define the criteria to be used by the evaluation committee to evaluate each proposal. B. The public body shall establish procedures whereby comments concerning specifications or other provisions in the RFP can be received and considered prior to the time set for receipt of proposals.

C. B. At least 10 days prior to the date set for receipt of proposals, the public body shall invite those potential offerors selected under 1 VAC 17-20-200, to submit sealed technical and cost proposals.  An offeror's cost proposal shall be sealed separately from its technical proposal.  Upon receipt of an offeror's technical and cost proposals, the offeror's cost proposal shall be secured by the public body and kept sealed until evaluation of all technical proposals is completed.

1 VAC 17-20-250. Evaluation committee.

A.  The public body shall appoint an evaluation committee of not less than three voting members, one of whom shall be the architect or professional engineer employed by or under contract with the public body.

B.  If an employee of the public body, the professional advisor (see 1 VAC 17-20-70 and 1 VAC 17-20-80) shall be a voting member of the evaluation committee; if not an employee of the public body, the professional advisor may be a voting or nonvoting member of the evaluation committee as permitted by the public body’s internal procurement policies and procedures.

1 VAC 17-20-270. Selection of qualified offerors (Step I);  prequalification.

The evaluation committee shall evaluate each responding potential offeror's qualifications submittal and any other relevant information and shall select a minimum of two offerors deemed fully qualified and best suited among those submitting their qualifications on the basis of the selection criteria set forth in the RFQ.

An offeror may be denied prequalification only upon those grounds specified in § 11-46 of the Code of Virginia.

At least 30 days prior to the date established for the submission of proposals, the public body shall advise in writing each offeror which sought prequalification whether or not that offeror has been prequalified.  In the event that an offeror is denied prequalification, the written notification to such offeror shall state the reasons for such denial of prequalification and the factual basis of such reasons.

1 VAC 17-20-280. Request for proposal.

A. The public body shall prepare a request for proposal (RFP) which shall include and define the criteria of the specific construction project in areas such as site plans;  floor plans;  exterior elevations;  basic building envelope materials;  fire protection information plans;  structural, mechanical (HVAC), and electrical systems;  and special telecommunications.  The RFP may also define such other requirements as the public body determines appropriate for that particular construction project.  The RFP shall define the predesign, design phase, bid phase, or construction phase services, as appropriate, to be provided by the construction manager.  In addition, the RFP shall define the criteria to be used by the evaluation committee to evaluate each proposal.  B. The public body shall establish procedures whereby comments concerning specifications or other provisions in the RFP can be received and considered prior to the time set for receipt of proposals.

C. B. At least 10 days prior to the date set for the receipt of proposals, the public body shall invite those potential offerors selected under 1 VAC 17-20-270 to submit sealed technical and cost proposals.  An offeror's cost proposal shall be sealed separately from its technical proposal and shall include the offeror's lump sum price for all requested preconstruction phase services.  A lump sum price or GMP shall be established for all requested construction services as hereinafter described.  Upon receipt of an offeror's technical and cost proposals, the offeror's cost proposal shall be secured by the public body and kept sealed until evaluation of all technical proposals is completed.

1 VAC 17-20-310. Evaluation of projects and contracts.

The review board shall evaluate construction projects procured by design-build or construction management contracts entered into by public bodies, including:  cost and time savings;  effectiveness of the selection, evaluation, and award of such contracts;  and the benefit to the public body.  In addition, the review board shall report to the General Assembly and the Governor on or before December 1, 1999, and again on or before December 31, 2002, concerning the review board's evaluation of and findings regarding all design-build and construction management contracts undertaken by public bodies and include any recommendations relating to future use of design-build or construction management contracts by such public bodies.

The provisions of this Part VII apply to any design-build or construction management contract entered into by a public body on or after July 1, 1996.

VA.R. Doc. No. R01-255; Filed July 12, 2001, 11:07 a.m.
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