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DEPARTMENT OF HEALTH

Title of Regulation: 12 VAC 5-371-10 et seq.  Regulations for the Licensure of Nursing Facilities (amending 12 VAC 5-371-40).

Title of Regulation: 12 VAC 5-410-10 et seq.  Regulations for the Licensure of Hospitals in Virginia (amending 12 VAC 5-410-70).

Statutory Authority: §§ 32.1-12 and 32.1-102.2 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until October 12, 2001 at 5 p.m.
(See Calendar of Events section

for additional information)

Agency Contact: Carrie Eddy, Policy Analyst, Center for Quality Health Care Services, Department of Health, 3600 W. Broad Street, Suite 216, Richmond, VA 23230, telephone (804) 367-2102 or FAX (804) 367-2149.

Basis: Senate Bill 1282 and House Bill 2369 of the 1999 Session of the General Assembly mandated the implementation of the “Provisions of [each] act within 280 days of the date of enactment,” which occurred on March 29, 1999. The department responded to this directive by promulgating emergency regulations that became effective December 31, 1999. The Administrative Process Act, specifically § 9-6.14:4.1 C 5 of the Code of Virginia, states that an emergency regulation may not exceed 12 months in duration. If any agency determines to continue regulating the subject matter governed by the emergency regulation, a regulation to replace the emergency regulation shall be promulgated. Because § 32.1-102.2 of the Code of Virginia requires the conditioning of initial and renewal licenses for nursing facilities and hospitals, the department must now take action to convert the emergency regulations to permanent regulations.

Purpose: An amendment to § 32.1-102.2 of the Code of Virginia requires the State Health Commissioner to “condition” the initial or renewal of a nursing facility or hospital license on whether the applicant has complied with any agreement to provide a level of care at a reduced rate to indigents or accepted patients requiring specialized care as a result of the granting of a Certificate of Public Need (COPN). In addition, renewal licenses shall be conditioned on the up-to-date payment of any civil penalties owed resulting from a willful failure to honor conditions of a COPN. Since the amendment to the Code of Virginia affects the licensure of nursing facilities and hospitals, amendment to the licensure regulations is required, specifically 12 VAC 5-371-40 and 12 VAC 5-410-70 respectively. Amendments to the regulations ensure that nursing facilities and hospitals are held accountable for meeting the conditions of an issued COPN and are providing the additional services as agreed upon by the provider when accepting the COPN.

The amendments to the regulations are essential for protecting the health, safety and welfare of the public by assuring that nursing facilities and hospitals are providing the additional services as agreed upon by the provider when accepting the COPN.

Substance: Specifically, nursing facilities and hospitals must attest in the licensure application that they have complied with the COPN conditioning agreement. In addition, the granting of a renewal license is contingent upon the up-to-date payment of any civil penalties owed as a result of the willful refusal, failure, or neglect to honor the conditions established by the issued COPN.

Issues: Prior to the 1999 legislative action, there had been no accountability to assure that medical care facilities were complying with the conditions of the agreed upon issued COPNs or that civil penalties resulting from failure to honor conditions of a COPN were imposed or paid. Specifically, nursing facilities and hospitals must attest in the licensure application that they have complied with the COPN conditioning agreement. In addition, the granting of the renewal license is contingent upon the up-to-date payment of any civil penalties owed as a result of the willful refusal, failure, or neglect to honor the conditions established by the issued COPN. The authority to promulgate the amendments to the regulations is mandated in § 32.1-102.2 of the Code of Virginia, a result of the passage of SB1282 and HB2369 of the 1999 Session of the General Assembly. The department does not expect there to be any additional issues related to the conditioning of the license application that will need to be addressed as the amended regulation is formally promulgated. There are no disadvantages to the public or the Commonwealth as a result of these amendments.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 9-6.14:7.1 G of the Administrative Process Act and Executive Order Number 25 (98). Section 9-6.14:7.1 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. As a result of the passage of SB1282 and HB2369 of the 1999 session of the Virginia General Assembly, Section 32.1-102.2 of the Code of Virginia requires the State Health Commissioner, through regulation, to condition the issuing or renewing of a nursing facility or hospital license on whether the applicant has complied with any agreement as a result of the granting of a Certificate of Public Need (COPN) or upon the up-to-date payment of any civil penalties owed as a result of the willful failure to honor the condition of a COPN. Emergency regulations reflecting these requirements became effective on December 31, 1999. The Virginia Department of Health (department) proposes to amend the permanent regulations to reflect the requirements.

Estimated economic impact. In order to obtain a COPN, hospitals are typically required to agree to attempt to serve a set minimum percentage of charity care cases. If an existing hospital wishes to purchase new medical equipment, it must obtain a COPN for that specific equipment, and typically agree to attempt to serve a minimum amount of charity care cases using that equipment. According to the department, failure to comply with COPNs has been a common occurrence for hospitals. Nursing facilities are typically not required to serve a minimum number of charity cases as part of their COPN. Thus, failure to comply with COPN has not been problematic with nursing facilities.

Prior to the 1999 legislative action, Section 32.1-102.2 of the Code of Virginia required that the State Health Commissioner consider, when issuing or renewing a nursing facility or hospital license, whether the applicant has complied with any agreement as a result of the granting of a Certificate of Public Need (COPN). The proposed new language for the regulations specifically states that: (i) nursing facility and hospital licensure applications must include a statement of any agreement made as a condition for COPN approval to provide a level of care at a reduced rate to indigents or accept patients requiring specialized care, (ii) renewal of such licenses is conditional on the nursing facility or hospital demonstrating substantial compliance with their COPN, and (iii) renewal of such licenses is also conditional on the up-to-date payment of any civil penalties owed by the nursing facility or hospital as a result of willful refusal, failure, or neglect to honor conditions established in their COPN. Thus, the change in language regarding COPN compliance is a matter of degree; whereas before COPN compliance was considered in license renewal, now license renewal is conditional upon substantial compliance. Also, failure to pay fines is newly listed as grounds for denial of license renewal. Depending on how strictly the department enforces these amended provisions, hospitals will face new incentive to comply with their COPN.

Under the emergency regulations, the department did not deny license renewal to any hospitals, despite the failure of some hospitals to make significant progress toward meeting their minimum assigned percentage of charity cases. Also, the department has not assessed fines for failure to comply with COPN. To the extent that hospitals find the threat of lost licensure to be credible, they may make greater efforts to serve charity cases. If some of these individuals would not have otherwise received care, then if the value of those individuals’ potentially improved health outcome exceeds the cost absorbed by the hospitals, there may be some net benefit. On the other hand, for some hospitals in areas where few indigents reside, finding enough indigent charity cases to meet their COPN may be costly and inefficient. For example, transporting patients long distances so that hospitals can meet their COPN when closer hospitals with comparable care are available may be unnecessarily costly.

Businesses and entities affected. The proposed amendments will affect the 265 licensed nursing facilities and 123 licensed hospitals in Virginia, as well as potential new nursing facilities and hospitals. In addition, to the extent that hospitals respond to the new incentives to comply with their COPN, some indigent individuals and patients requiring specialized may be affected.

Localities particularly affected. The proposed amendments potentially affect localities throughout the Commonwealth.

Projected impact on employment. The proposed amendments are not likely to have a large impact on employment.

Effects on the use and value of private property. Some private hospitals may make a greater effort to serve charity cases. The value of these hospitals may diminish slightly.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Virginia Department of Health concurs with the economic impact analysis of the proposed amendments to the Rules and Regulations for the Licensure of Hospitals and the Rules and Regulations for the Licensure of Nursing Facilities as developed by the Department of Planning and Budget.

Summary:

Section 32.1-102.2 of the Code of Virginia requires the State Health Commissioner, through regulation, to condition a nursing facility or hospital license on whether the applicant has complied with any agreement as a result of the granting of a Certificate of Public Need (COPN) or upon the up-to-date payment of any civil penalties owed as a result of the willful failure to honor the condition of a COPN. This action is to finalize the emergency regulatory action that became effective on December 31, 1999.

12 VAC 5‑371‑40.  Licensing process.

A. Upon request, the center will provide consultation to any person seeking information about obtaining a license. The purpose of such consultation is to:

1. Explain the standards and the licensing process;

2. Provide assistance in locating other sources of information;

3. Review the potential applicant's proposed program plans, forms, and other documents, as they relate to standards; and

4. Alert the potential applicant regarding the need to meet other state and local ordinances, such as fire and building codes and environmental health standards, where applicable.

B. Upon request, the center will provide an application form for a license to operate a nursing facility.

C. The center shall consider the application complete when all requested information and the application fee is submitted with the form required. If the center finds the application incomplete, the applicant will be notified of receipt of the incomplete application.

D. The applicant shall complete and submit the initial application to the center at least 30 days prior to a planned opening date to allow the center time to act on the application. An application for a license may be withdrawn at any time.

E. Application for initial license of a nursing facility shall include a statement of any agreement made with the commissioner as a condition for Certificate of Public Need approval to provide a level of care at a reduced rate to indigents or accept patients requiring specialized care.

Any initial license issued to any nursing facility that made such agreement as a condition of its Certificate of Public Need approval shall not be renewed without demonstrating prior to or at the time of applying for renewal that it is substantially complying with its agreement.

F. The renewal of a nursing facility license shall be conditioned upon the up-to-date payment of any civil penalties owed as a result of willful refusal, failure, or neglect to honor certain conditions established in their award of a Certificate of Public Need pursuant to § 32.1-102.4 F of the Code of Virginia.

E. G. Prior to changes in operation which would affect the terms of the license, the licensee must secure a modification to the terms of the license from the center.

F. H. Requests to modify a license must be submitted in writing, 30 working days in advance of any proposed changes, to the Director of the Center for Quality Health Care Services and Consumer Protection.

G. I. The license shall be returned to the center following a correction or reissuance when there has been a change in:

1. Address;

2. Operator;

3. Name; or

4. Bed capacity.

H. J. The center will evaluate written information about any planned changes in operation which would affect either the terms of the license or the continuing eligibility for a license. A licensing representative may visit the facility during the process of evaluating a proposed modification.

I. K. If a modification can be granted, the center shall respond in writing with a modified license. In the event a new application is needed, the licensee will receive written notification. When the modification cannot be granted, the licensee shall be advised by letter.

J. L. The department shall send an application for renewal of the license to the licensee prior to the expiration date of the current license.

K. M. The licensee shall submit the completed renewal application form along with any required attachments and the application fee by the date indicated in the cover letter.

L. N. It is the licensee's responsibility to complete and return the application to assure timely processing. Should a current license expire before a new license is issued, the current license shall remain in effect provided the complete and accurate application was filed on time.

12 VAC 5‑410‑70.  Request for issuance.

A. Hospital licenses shall be issued by the commissioner, but all requests for licensing shall be submitted initially to the office center. The procedure for obtaining the license shall include the following steps:

1. Request for application forms shall be made in writing to the office;

2. Application for license or license renewal to establish or maintain a hospital shall be made and submitted to the office;

3. All categories of inpatient beds shall be included on the hospital application for licensure in order for the licensing agency to have an accurate and complete record of the total bed capacity of the facility;

4. Application for initial license, change in license, or license renewal shall be accompanied by a check or money order for the service charge, payable to the licensing agency; and

5. Application for initial license of a hospital or for additions to an existing licensed hospital must be accompanied by evidence of approval from a representative of the State Fire Marshal and a copy of the occupancy permit issued by the local building official.

6. Application for initial license of a hospital shall include a statement of any agreement made with the commissioner as a condition for Certificate of Public Need approval to provide a level of care at a reduced rate to indigents or accept patients requiring specialized care.

Any initial license issued to any hospital that made such agreement as a condition of its Certificate of Public Need approval shall not be renewed without demonstrating prior to or at the time of applying for license renewal that it is substantially complying with its agreement.

B. The renewal of a hospital license shall be conditioned upon the up-to-date payment of any civil penalties owed as a result of willful refusal, failure, or neglect to honor certain conditions established in their award of a Certificate of Public Need pursuant to § 32.1-102.4 F of the Code of Virginia.
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