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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation:  Married Institutionalized Individuals Eligibility and Patient Pay.

12 VAC 30-110-10 et seq.  Eligibility and Appeals (amending 12 VAC 30-110-720; adding 12 VAC 30-110-831).

Statutory Authority: § 32.1-325 of the Code of Virginia.

Public Hearing Date: N/A - Public comments may be submitted until December 7, 2001.

(See Calendar of Events section

for additional information)

Agency Contact: Victoria P. Simmons, Regulatory Coordinator, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-7959.

Basis: Section 32.1‑325 of the Code of Virginia grants to the Board of Medical Assistance Services (BMAS) the authority to administer and amend the Plan for Medical Assistance. Section 32.1‑324 of the Code of Virginia grants to the Director of the Department of Medical Assistance Services (DMAS) the authority to administer and amend the Plan for Medical Assistance in lieu of board action pursuant to the board's requirements.
Federal law at § 1924(c)(3)(C) of the Social Security Act provides that an institutionalized spouse shall not be ineligible for medical assistance because resources are available for the costs of care when the state determines that denial of eligibility would work an undue hardship.

Purpose: This proposal amends the regulations governing Medicaid eligibility for married institutionalized individuals who have a community spouse to set forth the instances in which the Commonwealth will determine that a Medicaid applicant will be considered to face an undue hardship if Medicaid eligibility is denied. This revision to existing regulations is necessary because the existing hardship regulation is vague and difficult to apply. The regulations governing the Medicaid eligibility of married institutionalized individuals are essential to the public's health and welfare. Many elderly and disabled Virginians are unable to pay the high cost of long-term care services without assistance. In addition, when one spouse of a couple needs long-term care services, the other spouse's financial security may be seriously threatened. These regulations specify how local department of social service's eligibility workers must evaluate the income and resources owned by couples when one spouse needs long-term care.

Substance: 

12 VAC 30-110-720. The definition of undue hardship is amended to remove the requirement that an applicant must have exhausted all legal means to access a resource. This requirement is confusing and difficult to apply. The definition is amended solely to define when an applicant's circumstances can be said to reach the level of undue hardship.

12 VAC 30-110-831. A regulation is added to provide an alternative approach that may be followed when for some reason beyond the couple's control, the actual value of the resources the couple owned on the first day of the first continuous period of institutionalization cannot be verified because the records no longer exist or because they cannot be obtained. For example, during bank mergers, old records of deposits and balances in the far past may no longer be maintained by the new banking entity. This regulation permits the substitution of the spousal resource standard for the spousal share. This approach ensures that an amount of the couple's resources may be protected for the support of the community spouse even though a resource assessment cannot be completed. It prevents ineligibility due to circumstances over which the couple has no control.

A regulation is added to clarify that an applicant may not claim that he has an undue hardship simply because he does not know the current status of his marriage. It should be the responsibility of any individual who knows that he has been married to determine his marital status rather than ask the Commonwealth to grant him public assistance as if he had no spouse.

A regulation has been added to clarify that an applicant cannot claim undue hardship in instances in which his community spouse cannot be located or when his community spouse fails or refuses to disclose or verify the value of resources he owns. An individual spouse has legal recourse through family and domestic relations court to seek support from his spouse. It is the applicant’s responsibility to avail himself of such legal recourse before requesting public assistance. In cases in which a spouse has abandoned him and cannot be located, an individual still has legal recourse to resolve the status of his marriage. These legal recourses should be utilized before public assistance is sought.

Issues: The advantage of this rule’s promulgation to the public, DMAS and eligibility workers in local departments of social services who process Medicaid applications will be the establishment of a clear and specific rule for determining when a Medicaid applicant is considered to face an undue hardship if Medicaid eligibility is denied. The establishment of this specific rule will also benefit DMAS by reducing the number of referrals that local departments of social services must make when Medicaid applicants allege undue hardship. The hardship provision will allow individuals with unique and compelling situations to establish Medicaid eligibility and avoid suffering and deprivation of life sustaining medical care. There are no disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Director of the Department of Medical Assistance Services (DMAS) proposes to amend the hardship rule definition used to determine Medicaid eligibility for institutionalized individuals who have spouses living in the community.

Estimated economic impact. This regulation specifies how local social services employees must evaluate the income and resources owned by a married couple when one spouse needs long-term care. Federal and state law requires, when one spouse is institutionalized, that a portion of the couple’s resources be reserved for the support of the other non-institutionalized or “community spouse.” When too few resources are reserved, it often reduces the community spouse to a life of poverty. This situation has caused some couples to consider divorce as the only option for preserving what is left of the couple’s assets so that the community spouse can maintain a reasonable standard of living.

The current regulation includes a hardship rule that allows the DMAS to grant relief in situations where a denial of eligibility would constitute an undue hardship on the applicant; however, according to the agency, this provision is vague and difficult to apply. The proposed regulation establishes a more precise definition of hardship and clarifies the instances in which the department will determine that a Medicaid applicant will be considered to face an undue hardship if Medicaid eligibility is denied. Such situations often arise when a spouse has already been institutionalized for a period of years and the task of obtaining banking and other records dating back several years proves impossible. By preventing ineligibility due to circumstances beyond their control, the proposed rule protects married couples who, in good faith, are unable to verify resources they owned at the time when the disabled or elderly spouse first became institutionalized.

According to the agency, the new language reflects the agency’s current practice in determining eligibility in such cases. The proposed change, therefore, will have no effect on the number of individuals determined eligible for Medicaid, and, as a result, no expected economic impact.

Businesses and entities affected. Since the proposed change reflects current practice at the agency, it is not expected to have any effect on married and institutionalized individuals applying for medical assistance.

Localities particularly affected. The proposed change will not uniquely affect any particular localities.

Projected impact on employment. The proposed change will not have any impact on employment in Virginia.

Effects on the use and value of private property. The proposed change will not have any effects on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Married Institutionalized Individuals Eligibility and Patient Pay, 12 VAC 30-110-10 et seq., Eligibility and Appeals.

Summary:

The proposed amendments establish a more precise definition of hardship to be used in determining Medicaid eligibility for institutionalized individuals who have spouses living in the community.

12 VAC 30‑110‑720. Definitions.

The following words and terms when used in this part shall have the following meanings unless the context clearly indicates otherwise:

"Acceptable medical evidence" means either (i) certification by a nursing home preadmission screening committee; or (ii) certification by the individual's attending physician.

"Actual monthly expenses" means the total of:

1. Rent or mortgage, including interest and principal;

2. Taxes and insurance;

3. Any maintenance charge for a condominium or cooperative; and

4. The utility standard deduction under the Food Stamp Program that would be appropriate to the number of persons living in the community spouse's household, if utilities are not included in the rent or maintenance charge.

"Applicable percent" means that percentage as defined in § 1924 (d)(3)(B) of the Social Security Act.

"As soon as practicable" (as it relates to transfer of resources from the institutionalized spouse to the community spouse for the purpose of the community spouse resource allowance) means within 90 days from the date the local agency takes action to approve the institutionalized spouse's initial eligibility for medical assistance long‑term care services when the institutionalized spouse agrees to transfer resources to the community spouse.

"At the beginning of the first continuous period of institutionalization" means the first calendar month of a continuous period of institutionalization in a medical institution or of receipt of a Medicaid community‑based care waiver service or hospice.

"Community spouse" means a person who is married to an institutionalized spouse and is not himself an inpatient at a medical institution or nursing facility.

"Community spouse monthly income allowance" means an amount by which the minimum monthly maintenance needs allowance exceeds the amount of monthly income otherwise available to the community spouse.

"Community spouse resource allowance" means the amount of the resources in the institutionalized spouse's name that can be transferred to the community spouse to bring the resources in the community spouse's name up to the protected resource amount.

"Continuous period of institutionalization" means 30 consecutive days of institutional care in a medical institution or nursing facility, or 30 consecutive days of receipt of Medicaid waiver or hospice services, or 30 consecutive days of a combination of institutional care and waiver and hospice services. Continuity is broken only by 30 or more days absence from a medical institution or 30 or more days of nonreceipt of waiver services.

"Couple's countable resources" means all of the couple's nonexcluded resources regardless of state laws relating to community property or division of marital property. For purposes of determining the combined and separate resources of the institutionalized and community spouses when determining the institutionalized spouse's eligibility, the couple's home, contiguous property, household goods and one automobile are excluded.

"Department" means the Department of Medical Assistance Services.

"Dependent child" means a child under age 21 and a child age 21 years old or older, of either spouse, who lives with the community spouse and who may be claimed as a dependent by either member of the couple for tax purposes pursuant to the Internal Revenue Code.

"Dependent family member" means a parent, minor child, dependent child, or dependent sibling, including half brothers and half sisters and siblings gained through adoption, of either member of a couple who resides with the community spouse and who may be claimed as a dependent by either member of the couple for tax purposes pursuant to the Internal Revenue Code.

"Exceptional circumstances resulting in significant financial duress" means circumstances other than those taken into account in establishing the spousal maintenance allowance for which the community spouse incurs expenses in amounts that he cannot be expected to pay from the spousal maintenance allowance or from amounts held in the community spouse resource allowance.

"Excess shelter allowance" means the amount by which the actual monthly expense of maintaining the community spouse's residence plus the standard utility allowance exceeds the excess shelter standard.

"Excess shelter standard" means 30% of the monthly maintenance needs standard.

"Family member's income allowance" means an allowance for each dependent family member residing with the community spouse. The family member's income allowance is equal to 1/3 of the amount by which the monthly maintenance needs standard exceeds the family member's income.

"Federal Poverty Level" or "FPL" means the annual Federal Poverty Level as computed by the Office of Management and Budget and published in the Federal Register.

"First continuous period of institutionalization" means the first day of the first month of the first continuous period of institutionalization, which began on or after September 30, 1989.

"Initial eligibility determination" means:

1. An eligibility determination made in conjunction with a medical assistance application filed during an individual's most recent continuous period of institutionalization; or

2. The initial redetermination of eligibility for a medical assistance eligible institutionalized spouse after being admitted to an institution or receiving medical assistance community‑based care waiver services.

"Initial redetermination" means the first redetermination of eligibility for a medical assistance eligible spouse which is regularly scheduled, or which is made necessary by a change in the individual's circumstances.

"Institutionalized spouse" means an individual who is an inpatient at a medical institution, who is receiving medical assistance community‑based care waiver services, or who has elected hospice services, and who is likely to remain in such facility or to receive waiver or hospice services for at least 30 consecutive days, and who has a spouse who is not in a medical institution or nursing facility.

"Likely to remain in an institution" means a reasonable expectation based on acceptable medical evidence that an individual will be in a medical institution or will receive medical assistance waiver or hospice services for 30 consecutive days, even if receipt of institutional care or waiver or hospice services actually terminates in less than 30 days. Individuals who have been screened and approved for medical assistance community‑based waiver services or who have elected hospice services shall be considered likely to remain in an institution.

"Maximum monthly maintenance needs standard" is the upper limit, i.e., cap established under § 1924(d)(3)(C) of the Social Security Act.

"Maximum spousal resource standard" means the maximum amount of the couple's combined countable resources established for a community spouse to maintain himself in the community calculated in accordance with § 1924(f)(2)(A)(ii)(II) of the Social Security Act. This amount increases annually by the same percentage as the percentage increase in the Consumer Price Index for all urban consumers between September 1988 and the September before the calendar year involved as required in § 1924(g) of the Social Security Act.

"Medical institution" or "nursing facility" means hospitals and nursing facilities (including ICF/MR), consistent with the definitions of such institutions found in the Code of Federal Regulations at 42 CFR 435.1009, 440.40 and 440.150 and which are authorized under Virginia law to provide medical care.

"Minimum monthly maintenance needs allowance" means the monthly maintenance needs standard, plus an excess shelter allowance, if applicable, not to exceed the maximum monthly maintenance needs standard. The minimum monthly maintenance needs allowance is the amount to which a community spouse's income is compared in order to determine the community spouse's monthly income allowance.

"Minor" means a child under age 21, of either spouse, who lives with the community spouse.

"Monthly maintenance needs standard" means an amount no less than 150% of 1/12 of the Federal Poverty Level for a family of two in effect on July 1 of each year.

"Other family members" means dependent children and dependent parents and siblings of either member of a couple who reside with the community spouse.

"Otherwise available income or resources" means income and resources which are legally available to the community spouse and to which the community spouse has access and control.

"Promptly assess resources" means within 45 days of the request for resource assessment unless the delay is due to nonreceipt of documentation or verification, if required, from the applicant or from a third party.

"Protected period" means a period of time, not to exceed 90 days after an initial determination of medical assistance eligibility. During the protected period, the amount of the community spouse resource allowance will be excluded from the institutionalized spouse's countable resources if the institutionalized spouse expressly indicates his intention to transfer resources to the community spouse.

"Resource assessment" means a computation, completed by request or upon medical assistance application, of a couple's combined countable resources at the beginning of the first continuous period of institutionalization of the institutionalized spouse beginning on or after September 30, 1989.

"Resources" means real and personal property owned by a medical assistance applicant or his spouse. Resources do not include resources excluded under subsection (a) or (d) of § 1613 of the Social Security Act and resources that would be excluded under § 1613(a)(2)(A) but for the limitation on total value described in such section.

"Significant financial duress" means, but is not limited to, threatened loss of basic shelter, food or medically necessary health care or the financial burden of caring for a disabled child, sibling or other immediate relative.

"Spousal protected resource amount" means (at the time of medical assistance application as an institutionalized spouse) the greater of: (i) the spousal resource standard in effect at the time of application; (ii) the spousal share, not to exceed the maximum spousal resource standard in effect at the time of application; (iii) the amount actually transferred to the community spouse by the institutionalized spouse pursuant to a court spousal support order; or (iv) the amount of resources designated by a department hearing officer.

"Spousal resource standard" means the minimum amount of a couple's combined countable resources calculated in accordance with § 1924(f)(2)(A)(i) of the Social Security Act necessary for the community spouse to maintain himself in the community. The amount increases each calendar year after 1989 by the same percentage increase as in the Consumer Price Index as required by § 1924(g) of the Social Security Act.

"Spousal share" means 1/2 of the couple's total countable resources at the beginning of the first continuous period of institutionalization as determined by a resource assessment.

"Spouse" means a person who is legally married to another person under Virginia law.

"State Plan" means the State Plan for Medical Assistance.

"Undue hardship" means denial of medical assistance eligibility due to excess resources would result in the institutionalized spouse being removed from the institution and unable to purchase life sustaining medical care when the applicant has exhausted all legal avenues to access the resources due to reasons permitted under the provisions listed under 12 VAC 30-110-831.

"Waiver services" means medical assistance reimbursed home or community‑based services covered under a § 1915(c) waiver approved by the Secretary of the United States Department of Health and Human Services.

12 VAC 30-110-831. Undue hardship.

A. Undue hardship can be claimed when the value of resources owned on the first day of the first month of the first continuous period of institutionalization cannot be verified after both spouses have exhausted all avenues to document the value of the resources owned on that day.  When hardship is claimed, the spousal resource standard shall be used as a substitute for the spousal share when calculating the spousal protected resource amount.

B. Undue hardship shall not be claimed when an applicant is determined ineligible for Medicaid because:

1. The institutionalized spouse fails to establish his marital status; or

2. The community spouse refuses or fails to disclose or verify the value of resources owned by the community spouse.
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