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STATE BOARD OF HEALTH

Title of Regulation:  12 VAC 5-615-10 et seq.  Authorized Onsite Soil Evaluator Regulations.

Statutory Authority: §§ 32.1-163.5 and 32.1-164 of the Code of Virginia.

Public Hearing Dates:
October 25, 2001 - 7 p.m. (Fairfax)

November 7, 2001 - 7 p.m. (Roanoke)

November 29, 2001 - 10 a.m. (Richmond)

Public comments may be submitted until December 7, 2001.

(See Calendar of Events section

for additional information)

Agency Contact: Donald J. Alexander, Director, Division Onsite Sewage Water Services, Department of Health, Office of Environmental Health Services, P.O. Box 2448, Room 115, Richmond, VA 23218, telephone (804) 786-1620 or FAX (804) 225-4003.

Basis: Sections 32.1-163.4, 32.1-163.5, 32.1-164, and 32.1-164.1:01 of the Code of Virginia contain requirements and provisions for authorized onsite soil evaluators (AOSE). These sections require the Board of Health to establish a program for qualifying individuals as AOSEs, to accept private evaluations and designs for onsite sewage systems for residential development from an AOSE or from a professional engineer (PE) in consultation with an AOSE, to contract with an AOSE for evaluations when backlogs exceed 15 days, and they allow for the discretionary use of the Onsite Sewage Indemnification Fund to support the program for training and recognizing AOSEs. The board's program must include, but is not limited to, approved training courses, written and field tests, application fees to cover the costs of the program, renewal fees and schedules, and procedures for listing, removing from the list, and reinstating individuals as AOSEs. The department is not required to perform a field check of any evaluation accepted in proper form from an AOSE or a PE prior to issuing a permit, a certification letter, or a subdivision approval although it may conduct such field analyses as may be necessary to protect public health and the integrity of the Commonwealth's environment. The Code of Virginia establishes specific time limits for processing requests submitted by AOSEs or PEs for residential development and provides that in the event the department does not issue or deny a requested approval within the specified time limit the request shall be "deemed approved."

Purpose: The Board of Health has a statutory mandate to establish a program for AOSEs (and PEs in consultation with AOSEs) and for accepting evaluations and designs from AOSEs and PEs. Under the proposed regulations the Department of Health is not required to conduct routine field checks on submittals by AOSEs and PEs prior to making a decision to approve or disapprove an application. Errors in evaluation or design by an AOSE or a PE may result in costly delays for owners, potential damage to the environment and threats to public health, and in some cases loss of significant investments. Therefore, to minimize the potential for such errors and to protect the health, safety, and welfare of the citizens, it is essential that the regulations establish minimum qualifications for AOSE training and experience (and other requirements), as well as standards of conduct and enforcement procedures. Because "deemed approval" may result in the issuance of a permit, letter, or subdivision approval (for residential development) without any review by the department and because the department may only conduct field checks on a portion of the sites certified by AOSEs and PEs as part of its quality control and oversight duties, the regulations must establish minimum standards for the content of packages submitted for approval. These regulations are specifically intended to speed the processing of requests for onsite sewage system permits, certification letters, and subdivision approvals by defining roles and responsibilities for private evaluators and designers.

Substance: The proposed regulations are similar to the Emergency Regulations for Authorized Onsite Soil Evaluators that were effective January 3, 2000; however, there are substantive changes from those Emergency Regulations.

1. The proposed regulations establish an AOSE advisory committee (12 VAC 5-615-50).

2. The proposed regulations establish a cut-off date after which the department will not accept evaluation reports and designs from non-AOSEs (12 VAC 5-615-60).

3. The proposed regulations provide that the department will accept evaluations and designs for private wells (12 VAC 5-615-60 C).

4. The regulations provide that the department may conduct field checks at any time (12 VAC 5-615-70).

5. The proposed regulations establish "professional courtesy reviews" (12 VAC 5-615-70, 12 VAC 5-615-390).

6. The proposed regulations provide that VDH will initiate proceedings to revoke an approval issued on the basis of an AOSE or PE certification when it has reason to believe that the site or design does not comply with the Sewage Handling and Disposal Regulations (12 VAC 5-615-70 B 5).

7. The proposed regulations provide for an affected party to appeal a permit (or other approval) revocation to the Sewage Handling and Disposal Appeal Review Board (12 VAC 5-615-70 B 5).

8. The proposed regulations require AOSEs and PEs to inspect systems (and wells) installed pursuant to their designs and VDH to inspect all systems (12 VAC 5-615-70 D).

9. The proposed regulation includes new or revised definitions (12 VAC 5-615-120).

10. The proposed regulation allows AOSEs and PEs to certify evaluations and designs for repair or replacement systems (12 VAC 5-615-120).

11. The proposed regulations provide for the making of final agency decisions via informal proceedings with two exceptions (12 VAC 5-615-150, 12 VAC 5-615-180, 12 VAC 5-615-200) and more closely align the appeal provisions with the Administrative Process Act.

12. The proposed regulations require all current AOSEs to pass the department's written and field tests on or before December 31, 2002 (12 VAC 5-615-210).

13. The proposed regulations establish new requirements for certification as an AOSE (12 VAC 5-615-230).

14. The proposed regulations establish a requirement for standardizing requests to VDH for information and that an AOSE make a "good faith effort" to secure accurate information (12 VAC 5-615-280, 12 VAC 5-615-370).

15. The proposed regulations differentiate between "suspension" and "revocation" with respect to certification as an AOSE (12 VAC 5-615-290, 12 VAC 5-615-300).

16. Specific requirements for the content of reports have been dropped from the proposed regulations and replaced with a general requirement that such reports must be "in a form approved by the division" (12 VAC 5-615-350, 12 VAC 5-615-360).

17. The proposed regulations require VDH to generate a report when it performs a field check and to send a copy of that report to the owner and the appropriate AOSE (12 VAC 5-615-400).

Issues: The primary advantages associated with the proposed regulations are that citizens have an avenue for securing health department approvals (permits, letters, subdivision review) for residential development within very specific time limits by going to the private sector for evaluations and designs. This is a benefit in areas where the number of requests exceeds the local health department's resources and applicants would otherwise have to wait for the health department to respond to their requests. Some citizens have expressed concerns that private evaluations and designs may not comply with regulations and may be less reliable than the department's evaluations and designs. They have asked that the health department conduct field reviews on all AOSE/PE submittals prior to approval. To these individuals the new program represents a liability and a potential for environmental, public health, and financial losses. Some other issues associated with the new program include "deemed approval," resolving difficulties with local ordinances and local governments, requirements for becoming an AOSE, and whether or not the department should conduct field checks prior to issuing an approval. The provisions for "deemed approval" are mandated by law and the board does not have discretion to include or exclude them from the proposed regulations. Many localities have ordinances governing onsite sewage systems that are more stringent than the Board of Health's regulations and most have subdivision ordinances that are unique. Some localities have been reluctant to accept the concept that a private evaluator/designer could provide the same level of public health and environmental protection as the local health department. The proposed regulations provide that a locality may decide to include its more-stringent ordinances in the AOSE/PE program or it may hold those ordinances separate from the program. Those localities that choose to hold their ordinances separate from the AOSE/PE program will most likely experience delays in processing requests and some confusion on the part of citizens and AOSE/PEs seeking approvals. In such localities a submittal may be "deemed approved" in accordance with the Board of Health's regulations but still require a separate onsite review to determine whether or not it complies with more stringent local ordinances. The proposed regulations seek to establish a measurable and consistent standard for submitting subdivision requests. However, the subdivision process varies widely among localities. Differences in subdivision ordinances and local policies in some cases have necessitated working out new procedures with local subdivision administrators and local government officials. Some localities seem opposed to the program because they see it as eroding local control over growth and zoning and that errors by AOSEs may result in problems for citizens. The proposed regulations provide that the department will review a package submitted in proper form and it may make a decision to issue or deny approval without conducting a field check. Field checks are to be conducted on a percentage of the submittals as a quality control measure to assess the performance of AOSE/PEs and to protect public health and the environment. These field checks may be performed before an approval is issued or they may be performed at a later time. Many have expressed concerns that this will result in approvals issued for sites and designs that do not comply with the Board of Health's regulations. In addition to being consistent with the legislative mandate, the proposed regulations are intended to ensure the quality of the private evaluations and designs through the adoption of appropriate AOSE training, testing, and experience requirements and through a quality control program with appropriate enforcement and disciplinary actions when needed.

Fiscal Impact: 

1. The proposed regulations will result in an increase in costs to the state over those associated with the current onsite sewage permitting program. It is estimated that statewide VDH staffing needs in the AOSE program will total approximately two additional full-time equivalents. In addition VDH estimates that its costs for informal and formal hearings may approach $16,000 annually (Office of Environmental Health Services) and that demands for legal services (Office of Attorney General) will increase by approximately 250 hours each year. Any cost savings that might be realized by not having to conduct field checks on all applications are expected to be offset by the increased responsibilities for monitoring the performance of AOSEs, conducting administrative actions, reviewing packages submitted, and other activities associated with administering the AOSE/PE program. 

2. Local health departments may incur total costs for informal and formal hearings of approximately $1,000 each year. 

3. The proposed regulation does not mandate that citizens utilize the services of AOSE/PEs. Therefore, the citizens are only affected when they choose to hire an AOSE/PE. Those individuals likely to use the AOSE/PE certification process include individuals and businesses owning property that is to be used for residential or light commercial development. 

4. During the first year of the AOSE/PE program, a total of approximately 1,000 approvals were issued by the department for permits, letters, and subdivision lots combined. By comparison, statewide applications for onsite sewage system construction permits total approximately 40,000 annually. 

5. Since the costs to individuals results from hiring a private AOSE/PE and is dependent on market forces, the department does not have specific cost figures.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to changes in the Code of Virginia in 1999, the State Board of Health (the board) proposes to allow the Virginia Department of Health (the agency) to accept private site evaluations and designs for septic systems prepared by an Authorized Onsite Soil Evaluator (AOSE) or a Professional Engineer (PE) in consultation with an AOSE and to create a program for AOSEs. The agency will not be required to perform a field check on evaluations and designs submitted by AOSEs prior to making a decision. The agency will only review an application package submitted in proper form and make a decision to issue or deny the request. The proposed regulations also establish time limits within which the agency must make a decision on applications for individual permits, individual certification letters, multiple lot certification letters, and subdivision reviews. The objective of the regulations is to alleviate historical backlogs in the sewage system approval process pursuant to changes in statutory requirements. The proposed changes were in effect as emergency regulations from 1/3/2000 to 1/3/2001, but the emergency regulations are currently expired.

Estimated economic impact. Prior to the 1999 legislation, the agency conducted all site evaluations, and produced designs for septic systems, and private wells before issuing construction permits, certification letters, and subdivision approvals. The agency’s approval is required to verify that the site is suitable for a septic system before the actual construction takes place. The proposed regulations authorize private consultants to conduct site evaluations, and to design septic systems and private wells to fulfill the requirements for the agency’s approval. The purpose of the regulations is to alleviate historical backlogs in evaluating sites for sewage system approvals. In the past, it has taken the agency up to three months to conduct site evaluations, and to produce designs in order to approve or deny applications for permits and certification letters. To speed up the decision process, the board proposes to allow private consultants to conduct site evaluations, develop system designs, and conduct final inspections. Individuals may still choose to go through the traditional procedure, but they will have an option to utilize the services of an AOSE.

Under the proposed regulations, the agency will not be required to perform a field check on submittals by AOSEs prior to making a decision. The agency will only review an application package submitted in proper form and make a decision to issue or deny the request. Once a complete application is received, the agency must make a decision on an individual permit application within 15 days, an individual certification letter within 20 days, a multiple lot certification letter within 60 days, and a subdivision review within 60 days. If the time limit is passed, then the application will be “deemed approved.”

The agency’s approvals will be subject to field inspections on a random basis for quality control purposes. A random field check requirement is an attainable solution to mitigate potential problems that may arise if there was no quality control mechanism. This mechanism will allow the agency to monitor the work of AOSEs with a small number of personnel and identify inappropriate evaluations and designs. The proposed quality control procedure based on random sampling is also consistent with the practice in many private enterprises. This mechanism is expected to provide additional incentives for the AOSEs to provide quality work beyond those incentives that will be present in a competitive market.

The agency expects to conduct random field checks for at least 10% of the applications as part of its quality control and oversight duties. The random investigation procedure is likely to amount to conducting field checks for about 800 applications out of 8,000 individual submittals expected from AOSEs annually.1 Thus, approximately 7,200 individual systems will be approved without a field investigation by the agency. According to the agency, at the stakeholder meetings facilitated by the University of Virginia’s Institute for Environmental Negotiation that occurred between April and July 2000, multiple individuals expressed concerns about this issue since it increases exposure to potential financial, environmental, and health losses. However, elimination of these concerns requires a field investigation for every application submitted. This option is not feasible given the lack of necessary personnel at the agency.

There are inherent uncertainties associated with the work of AOSE’s. These uncertainties stem from measurement of the perkability of the site for a septic system. In a small number of cases, there is likely to be a chance that evaluations and designs produced by an AOSE may not comply with the standards established by the agency due to marginal soil conditions. Consequently, this uncertainty is likely to create financial risks for both the AOSE and for the property owner. It is possible that a permit can be revoked if the soil evaluations or system designs are found in violation of the agency’s standards. Random field checks can be conducted any time before or after an application is approved or deemed approved. Thus, revocation actions can be taken before or after an initial approval. Potentially, an individual may purchase a land after obtaining an initial approval, and later on be subject to permit revocation actions by the agency if the site is found out of compliance with standards during a random field check. Being subject to revocation at all times may elevate associated financial risks to property owners and AOSEs. This is because potential financial losses are likely to be higher for late revocations than for early revocations.

On the other hand, if the revocation actions can be taken only for a limited time, say until an initial approval is issued, uncertainty for the property owner and the AOSE is likely to be reduced, but public health risks may arise. Without the possibility of revocation after initial approval is obtained, improperly sited and designed systems may allow untreated sewage to move hundreds of feet away from a home contaminating the underground and surface waters, threatening the public health. Organic matter, suspended solids, and nutrients may threaten streams, rivers, and lakes. Pollutants such as bacteria, viruses, and nitrate may threaten the public health. If the agency is not allowed to revoke the permit at all times, the problem with the septic system would not be fixed and would continue to pose health risks.

In short, by holding the initial approvals subject to revocation at all times, the proposed regulations ensure that corrective action can be taken at all times if a problem is identified that is likely to reduce the potential health risks, but also may increase the financial risks faced by the property owner and the AOSE.

The experience with the emergency regulations indicates that potential problems are likely to exist especially at the beginning of the AOSE program. The agency revoked seven initial approvals among about 200 random field checks conducted from July of 1999 to January of 2001. In one of the seven cases, the septic system was built. In six other cases, revocation of the permit took place before the system was built. In addition to these cases, there are about ten more cases where a problem is identified, but the cases are pending as of May 2001. One of the pending cases occurred in Shenandoah County.2 It is reported that an individual paid $30,000 for a 3.5-acre lot based on the AOSE site evaluation to build a home. After the initial approval, the agency conducted a random field check and concluded that the site is not suitable for development. The price of the property is likely to decrease if the home cannot be built on the lot.

In such cases, where the work performed by an AOSE is flawed, the liability of the AOSE becomes important. The language in the proposed regulations states that the AOSE is fully responsible for the work he has performed. However, there is no mechanism to make sure that the damages will be recovered if the work performed is flawed. In other words, the AOSE is responsible for the damage that may be caused by his work only as much as the value of his assets.

In general, the size of the financial risks will depend on the nature of the problem, soil conditions, proximity of the system to water supplies, the size of the system, and the timing of the identification of the problem. The agency acknowledged that it would not be unusual to rebuild a failing system to correct the problem. On average, replacement of a system may cost in the neighborhood of $5,000 to $20,000.3 Although it is unlikely, there is a small chance that a very serious problem may be discovered too late in the process. For example, a finished building cannot be permitted for use if the problems with the sewage system cannot be resolved by any of the alternatives available. Thus, the costs associated with replacing a system and damages to the environment can be substantial. Incurring costs and other liabilities associated with these problems is likely to be beyond the financial means of most AOSEs.

In short, if the damage is greater than the AOSE’s financial worth, there is no way to recover the difference. The absence of a financial assurance mechanism puts the AOSEs and property owners employing the services of AOSEs at financial risk. The agency indicated that a financial assurance mechanism is not established because such a mechanism would primarily protect AOSEs and the property owners’ interests rather than the public health. In the absence of an insurance mechanism, the property owners are likely to consider potential financial risks when making a decision to hire a consultant, and AOSEs are likely to consider associated risks when deciding to supply their services under the proposed regulations. These financial risks may discourage some property owners and AOSEs, and may limit the potential of the proposed program.

Having identified the sources of the risks and related parties, a relevant issue becomes the mechanisms contained in the proposed regulations to mitigate these risks. There are at least three mechanisms that may mitigate the potential risks to AOSEs and the property owners. First, courtesy reviews will be offered to AOSEs upon request. This feature is expected to reduce potential revocations if the AOSE is not comfortable with site conditions. An AOSE will be able to reduce potential financial risks by minimizing the chance for revocation. In these cases, the agency will conduct reviews subject to availability of its resources. It would certainly be more beneficial to respond to requests sooner than later, as the timing of the identification of the problem is an important factor in determining financial risks. The agency does not know how many courtesy reviews will be requested and conducted annually. Since the courtesy reviews represent a valuable free service for the AOSEs, many requests should be expected. An excessive number of courtesy review requests are likely to reduce the effectiveness of this risk mitigation mechanism. From the agency’s perspective, the courtesy reviews will consume some resources, but will reduce the need for some of the random field checks.

Second, improved AOSE education is likely to help reduce potential revocations due to disputes over marginal soil conditions, and consequently reduce potential financial losses. A property owner may have a failing system because the system is designed improperly or sited improperly. Quality of design and siting significantly depend on the knowledge possessed by the AOSE. The proposed regulations develop training and certification programs to make sure that an AOSE has the necessary knowledge, and establish continuing education requirements.

Third, the long-run free market forces and the experience with the program are likely to help reduce risks. Reduction of financial risks due to uncertainty is desirable for AOSEs and property owners. Some of these individuals are likely to be willing to pay to avoid this uncertainty. Over time, property owners are likely to be better informed about the potential financial consequences of hiring an AOSE and likely to request and promote a hedge against potential financial losses. Similar to the property owners, AOSEs will likely realize potential risks and have a need for insurance for their own financial protection. Faced by the demand for insurance from property owners and their own need, AOSEs are likely to start offering guaranteed or insured work to their customers. Since the insurance will not eliminate the risks but merely will shift the risks to someone else, both AOSEs and the property owners are likely to pay premiums to insurers in addition to the other associated costs with an application under the AOSE program. In this framework, information is likely to affect the speed of the market’s development. For example, if disclosure of information regarding the associated risks in this program to the property owners were required, it would help create demand for insurance and mitigate potential risks faster.

These three mechanisms are likely to mitigate but not likely to eliminate the uncertainty and consequently potential financial risks. However small it may be, there is likely to be financial risk to AOSEs and property owners in this program, but potential health risks will be prevented. It is important to realize that the fact that establishment of this program is mandatory because of statutory requirements and the fact that the agency does not have necessary personnel to conduct field checks for 100% of the applications submitted by AOSEs can be held liable for the uncertainty that may be present in this program.

The other economic impacts of the proposed regulations include creating a market for the services of AOSEs. Since AOSEs will, under this proposal, be allowed to site and design systems and they can secure an initial approval, an increase in the number of private AOSEs is expected. The agency indicated that about 61 individuals became authorized onsite soil evaluators in the private sector, and it is expected that about 60 additional individuals will become AOSEs in coming years. About 25 professional engineers have been participating in AOSE evaluations for more complex designs. In addition to the AOSEs in the private sector about 117 individuals working at the agency have become AOSEs but do not perform as AOSEs. About four of the agency’s personnel already transferred to the private sector, and more are likely to do so in the long run. On average, AOSEs charge $500 to $1,200 per plan for their services.4 For individuals who choose to use the services of an AOSE, this expense is in addition to the application fee paid to the agency. These estimated fees and the 8,000 expected applications from AOSEs indicate that the size of the market for the services of AOSEs is likely to be about $4 million to $9.6 million.

On the other hand, the proposed regulations will adversely affect the soil consultants. Starting from 2003, the Board of Health proposes to no longer accept permit applications with no AOSE documentation from soil consultants. Soil consultants are individuals who submit an application form to the agency for traditional application processing; that is, the agency evaluates the site and develops designs without involving an AOSE. The information required on the bare application is minimal, such as the name of the applicant and the location of the property. According to the agency, there are about 100 soil consultants in Virginia offering their services to applicants. About 50 of these soil consultants are believed to have necessary qualifications to become an AOSE. Some of these consultants with the qualifications are expected to participate in the AOSE program, some without qualifications are expected to acquire more experience to qualify to become an AOSE. The others are likely to quit their practices and involve themselves more in other alternative businesses, such as wetland delineation and testing farm soils.

The proposed regulations are also likely to cause a significant change in the staffing needs of the agency. The main effect is likely to be on the administrative staffing needs. The professional staffing needs are expected to be about the same because the decrease in the workload of professional staff is believed to be about the same as the workload that was necessary to eliminate the backlogs existed. Some additional administrative capacity will be required to solve controversies, to process applications, and to devote time to conflict of interest and disclosure issues. The agency’s total estimates for these costs on an annual basis include two full-time staff for informal and formal hearings. The agency expects that the travel, per diem expenses for the appeal review board, court reporter, and transcript fees will amount to about $12,500 per year. It is estimated that approximately $17,500 worth of legal advice from the Attorney General's Office will be needed every year. Estimated costs for the informal hearings are about $4,000 per year for the court reporter, transcript, and legal advice. Proposed regulations also establish a 14-member advisory committee that is expected to meet four times in a year. The agency expects to reimburse about $2,000 to the members annually for their travel expenses. In addition to these, the agency is using the Onsite Sewage Indemnification Fund to pay for a position that is devoting a quarter of its time to prepare exams. Another contract position is expected to be paid for a quarter of its time to provide educational services to AOSEs.

Individuals who wish to be an AOSE will be required to pay about $1,200 to $1,500 for a four- to five-week program. Currently, the agency is the only authorized entity offering a training program for AOSEs. The agency expects about three to four private individuals to attend their program annually. About 61 private individuals paid $100 for the application fee and written exams and about 60 more individuals are expected in the future. The AOSE candidate is also required to pay $100 for the field tests. About 14 individuals have paid this fee, and 30 more individuals are expected to take the field test. AOSE certification is required to be renewed every two years, which will require an additional $100 per renewal. All 61 current private AOSEs will be required to pay the renewal fees every two years. AOSEs will also be required to participate in continuing education programs biennially. These programs are offered by many professional organizations throughout the USA, and about three organizations in Virginia. The estimated costs of approximately 20 hours of required continuing education credits may vary from $150 to $500. About 178 AOSEs working for the agency and for the private sector will be required to pay for the continuing education programs. In addition to these, an AOSE may incur travel and lodging expenses to participate in these educational programs.

Businesses and entities affected. Approximately 40,000 construction permits, certification letters, and subdivision applications are submitted to VDH each year. About 8,000 applicants are expected to utilize AOSE option.5 The proposed regulations will also affect about 178 certified AOSEs working for the agency and for the private sector, and about 100 soil consultants working privately.

Localities particularly affected. The twenty or more localities that receive a high volume of permit applications will particularly be affected. These localities include Spotsylvania, Loudoun, Prince William, Fauquier, Caroline, Westmoreland, Northumberland, Lancaster, Middlesex, Gloucester, Bedford, Chesterfield, Powhatan, Franklin, Isle of Wight, York and James City counties, and the cities of Suffolk, Virginia Beach and Chesapeake.

Projected impact on employment. About 61 individuals have become AOSEs in the private sector and about 60 more are expected to become AOSEs. In addition, administrative staffing needs of the Department of Health are expected to increase by about 2.5 positions. On 7the other hand some of the soil consultants are likely to lose some business starting from 2003. Although the proposed regulations may increase demand for labor, no significant impact on employment in Virginia is expected due to the tight labor market.

Effects on the use and value of private property. The values of private consulting businesses involved in sewage system site evaluations and designs are expected to increase by a significant amount because of increased business volume. Faster sewage system approval may have a positive impact on land values if time is an important element of a buyer’s decision. Also, the proposed regulations are expected to reduce the delay in construction projects. This is likely to reduce construction costs and increase the profitability of some real estate development businesses. Finally, the price of some of the land that is not suitable for development may artificially increase upon obtaining an initial sewage system approval by a mistake. Such artificial increases in land prices will disappear if the approval is revoked by the agency or if landowners find out on their own the soil does not perk.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Virginia Department of Health concurs with the substantive conclusions outlined in the referenced economic impact analysis.

Summary:

These regulations will replace emergency regulations that became effective January 3, 2000. The emergency regulations and the proposed replacement regulations allow the agency to accept private site evaluations and designs, in compliance with the Board of Health's regulations for onsite sewage systems, designed and certified by an authorized onsite soil evaluator (AOSE) or a licensed professional engineer (PE) in consultation with an AOSE.

CHAPTER 615.
AUTHORIZED ONSITE SOIL EVALUATOR REGULATIONS.

PART I.
GENERAL PROVISIONS.

12 VAC 5-615-10. Authority for regulations.

Section 32.1-164 of the Code of Virginia provides that the State Board of Health has the duty to qualify individuals as authorized onsite soil evaluators (AOSEs) and establish procedures for utilizing the work of AOSEs and professional engineers (PEs) in consultation with AOSEs when issuing construction permits, certification letters, and subdivision approvals. Section 32.1-163.4 of the Code of Virginia provides that the department shall contract with an AOSE for the field evaluation of backlogged application sites and that the department shall only accept private evaluations from AOSEs. Section 32.1-163.5 of the Code of Virginia provides that the department shall accept private evaluations and designs for residential development from an AOSE or a PE in consultation with an AOSE and that the department is not required to perform a field check of such evaluations and designs prior to issuing an approval.

12 VAC 5-615-20. Purpose of regulations.

These regulations have been promulgated to:

1. Guide the state health commissioner in determining who should be listed as an authorized onsite soil evaluator.

2. Guide certified professional soil scientists and others in the procedures necessary to become and maintain the status of authorized onsite soil evaluator.

3. Guide authorized onsite soil evaluators and professional engineers in the processes and site documentation procedures necessary to secure timely responses to applications submitted to the department.

4. Establish standards of practice and conduct for AOSEs.

12 VAC 5-615-30. Relationship to the Sewage Handling and Disposal Regulations.

This chapter is supplemental to the current Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.) adopted by the State Board of Health pursuant to Title 32.1 of the Code of Virginia. This chapter addresses the department’s program for qualifying authorized onsite soil evaluators, processing applications with AOSE/PE supporting documentation, quality control procedures, and enforcement.

12 VAC 5-615-40. Administration of regulations.

This chapter is administered by the following:

1. The State Board of Health, hereinafter referred to as the board, has the responsibility to promulgate, amend, and repeal regulations necessary to recognize and use the work of AOSE/PEs to site and design onsite wastewater systems in a manner that protects public health and the environment.

2. The State Health Commissioner, hereinafter referred to as the commissioner, is the chief executive officer of the State Department of Health. The commissioner has the authority to act, within the scope of regulations promulgated by the board, for the board when it is not in session. The commissioner may delegate authority under this chapter with the exception of the authority to issue orders under § 32.1-26 of the Code of Virginia.

3. The State Department of Health, hereinafter referred to as the department, is designated as the primary agent of the commissioner for the purpose of administering this chapter.

4. The district or local health departments are responsible for implementing and enforcing the operational activities required by this chapter.

5. The Sewage Handling and Disposal Appeal Review Board may hear the appeal of an aggrieved named party in any case where the department has revoked a sewage disposal system permit, certification letter, or subdivision approval when that approval was issued in reliance upon the certified evaluation and design of an AOSE/PE.

12 VAC 5-615-50. Authorized Onsite Soil Evaluator Advisory Committee.

The commissioner shall appoint an Authorized Onsite Soil Evaluator Advisory Committee consisting of up to 14 appointed members and one ex officio member. The commissioner shall appoint members to the Authorized Onsite Soil Evaluator Advisory Committee as follows: four AOSEs from four different regions of the Commonwealth, one or more of whom must be a member of the Virginia Association of Professional Soil Scientists; four individuals currently employed by the department as Environmental Health Specialist Senior (these may or may not also be AOSEs); two persons actively engaged in the installation of onsite sewage systems; one professional engineer; and three discretionary voting positions intended to provide substantive expertise, when needed, from the following categories (but not limited to these categories): Homebuilder/Developer, Well Driller, Local Government, Lending Institution, Surveyor. Each member of the advisory committee may be appointed to serve a term of two years; however, the commissioner, when making initial appointments, shall designate seven of the members to serve terms of three years. The appointment, renewal and removal of each advisory committee member lies in the sole discretion of the commissioner. The commissioner should seek to ensure that one or more members of the advisory committee is a homeowner with experience with onsite sewage systems so that homeowner’s interests may be represented on the committee. The director of the division, or a designee, shall serve as an ex officio member of the advisory committee. The commissioner shall designate that the chairman of the committee and members shall serve at the discretion of the commissioner. The committee shall make recommendations to the commissioner regarding AOSE/PE policies, procedures, and programs. The committee shall meet at least annually. The committee shall establish its rules of order.

12 VAC 5-615-60. Scope of regulations.

A. This chapter describes the content and form of site and soil evaluation reports submitted to the department by an AOSE/PE pursuant to an application filed for an approval under the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.). The department will accept applications from owners (or their agents) without any site evaluation work (bare applications), with complete supporting documentation from an AOSE/PE, and until December 31, 2002, with complete supporting documentation from non-AOSE/PE consultants. After December 31, 2002, the department will only accept site evaluation reports and designs from AOSE/PEs.

B. The provisions of local ordinances regarding onsite wastewater systems that are more restrictive than, and not inconsistent with, the Sewage Handling and Disposal Regulations are not affected by this regulation unless a locality indicates in writing to the commissioner that it wants the department to apply its more restrictive ordinances in concert with the provisions of this chapter. When such a request is made, the department will require all AOSE/PE reports submitted in the locality to be certified as complying with both the Sewage Handling and Disposal Regulations and the more restrictive local requirements and implement the provisions of the more restrictive ordinances pursuant to this chapter. In those localities with more restrictive ordinances where the local government has not indicated to the commissioner in writing that it desires that the provisions of this chapter be applied to the more restrictive ordinances, the department will review all applications for compliance with state law and regulations only. Such applicants then must obtain a certification of compliance with local ordinances from a local official. The department shall maintain a list of all localities that have notified the commissioner in writing pursuant to this section.

C. The department may accept evaluations and designs from AOSE/PEs in accordance with this chapter that include a certification as to the suitability of sites for the construction of private wells in accordance with the Private Well Regulations (12 VAC 5-630-10 et seq.).

12 VAC 5-615-70. Roles and responsibilities.

A. An AOSE/PE must certify that a site meets or does not meet the requirements of either the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.), the Private Well Regulations (12 VAC 5-630-20 et seq.), or both, and may design traditional systems in accordance with the same regulations. Responsibility for assuring that site evaluations and designs comply with the Sewage Handling and Disposal Regulations or the Private Well Regulations rests with the AOSE/PE submitting the work.

B. The Department of Health shall have the following responsibilities:

1. The department’s role in evaluating an AOSE/PE submission will be to review the materials submitted with an application for compliance with this chapter, the Sewage Handling and Disposal Regulations, the Private Well Regulations and the department’s policies prior to approval or disapproval of an application.

2. The department is not required to conduct a field check of any evaluation and/or design submitted pursuant to this chapter prior to issuing the appropriate approval; however, it will conduct such field reviews as it deems necessary to protect public health and the environment and to assess the performance of AOSE/PEs.

3. When requested by an AOSE/PE prior to the filing of an application for a construction permit or certification letter, the department may provide a site-specific field review consultation. Such requests shall not be included in any calculation of backlogs nor shall they be subject to the time limits contained in 12 VAC 5-615-80 or to deemed approval. The department may limit the number of such professional courtesy reviews provided to any individual AOSE/PE as it deems reasonable and as its resources allow. The professional courtesy review shall not be considered to be a case decision.

4. The department may provide professional courtesy reviews as it deems reasonable and as its resources allow when requested by an AOSE/PE in conjunction with a proposed subdivision, provided such field reviews are general in nature (not site-specific) and provided the developer or owner has generated a base map or preliminary plat of the proposed subdivision and provided that the request for review is made prior to any submission of a subdivision package to the local government for consideration under local subdivision ordinances. Such professional courtesy reviews shall be voluntary and within the sole discretion of the department and shall not be subject to any time limits. Professional courtesy reviews shall not be considered to be case decisions.

5. Whenever the department has approved a permit, certification letter, or subdivision approval in reliance upon an AOSE/PE certification and later has reason to believe that the site or sites or system design submitted by the AOSE/PE does not substantially comply with the minimum requirements of the Sewage Handling and Disposal Regulations, the department shall initiate proceedings, in accordance with the Sewage Handling and Disposal Regulations, to revoke its approval. Such approvals, when revoked, shall be deemed to be permit denials and may be appealed by the aggrieved named party to the Sewage Handling and Disposal Appeal Review Board in accordance with § 32.1-166.6 of the Code of Virginia. All requests for appeals to the Appeal Review Board must be in writing and received by the commissioner within 30 days of receipt of notice of the revocation.

C. An AOSE/PE must make minor revisions that are discovered to be necessary at any time, including, but not limited to, during the installation of the system, to a permit, certification letter or subdivision approval issued in reliance on the evaluations and/or designs of an AOSE/PE.

1. Minor revisions do not include changes in design flow or substantive changes in square footage of absorption area.

2. All revisions must fully comply with the Sewage Handling and Disposal Regulations and must be approved by the department before the issuance of the operation permit.

3. Whenever major revisions, such as changes in system design or location, are required, a new application in accordance with Part III (12 VAC 5-615-210 et seq.) of this chapter shall be required.

D. Whenever a construction permit has been issued pursuant to a design certified by an AOSE/PE, the certifying AOSE/PE shall inspect that system at the time of installation and provide an inspection report and completion statement to the local health department. The inspection report and completion statement shall be in a form approved by the division and shall state that the AOSE/PE has inspected the installation. It shall state any deficiencies discovered and identify the methods of correction, and it shall state that the system was installed in accordance with the construction permit, approved plans where appropriate, and the requirements of 12 VAC 5-610-20 et seq. The local or district health department shall also perform an inspection of such systems as required under 12 VAC 5-610-320. Whenever an AOSE/PE is unable to conduct an inspection under this section, the owner may provide an inspection report and completion statement executed by another AOSE or PE. An Operation Permit (12 VAC 5-610-340) shall not be issued for any system until the appropriate report and completion statement have been received by the local or district health department.

E. When the department has issued a construction permit for a private well only (no onsite sewage system), in reliance on a certification by an AOSE/PE, the construction inspection required by 12 VAC 5-630-320 will be performed by the local or district health department. In such cases, the owner shall provide to the local or district health department a written inspection statement signed by the AOSE/PE stating that the private well was installed in accordance with the permit and the Private Well Regulations. Whenever an AOSE/PE is unable to conduct an inspection under this section, the owner may provide an inspection report and completion statement executed by another AOSE or PE.

12 VAC 5-615-80. Processing time limits and deemed approval.

A. The provisions of this section apply only to applications for residential development.

B. The department shall review applications submitted with AOSE/PE documentation in the form specified in this chapter and shall issue a written approval or denial within the time frames specified in Table 1 of this subsection. In the event the application is denied, the department shall set forth in writing the reasons for denial.

Table 1

Type of Application
Time Limit

Individual Permit Application
15 working days

Individual Certification Letter
20 working days

Multiple Lot Certification Letter
60 days

Subdivision Review
60 days

C. If the department does not approve or disapprove an AOSE/PE application or a request for a subdivision review properly submitted in accordance with this chapter within the time limits specified in Table 1, the application shall be deemed approved and the appropriate letter, permit, or approval shall be issued.

12 VAC 5-615-90. The practice of engineering.

A. An AOSE may site and design traditional onsite systems; however, § 32.1-163.5 of the Code of Virginia provides that no one other than a licensed professional engineer may practice engineering. Section 54.1-400 of the Code of Virginia states the "practice of engineering" means any service wherein the principles and methods of engineering are applied to, but are not necessarily limited to, the following areas: consultation, investigation, evaluation, planning and design of public or private utilities, structures, machines, equipment, processes, transportation systems and work systems, including responsible administration of construction contracts. The term "practice of engineering" shall not include the service or maintenance of existing electrical or mechanical systems.

B. An AOSE may submit site and soil evaluations as described in this chapter for any traditional system regardless of whether the system design requires an engineer. An AOSE, however, may only submit system designs and specifications for systems that do not require the practice of engineering. When a system is sufficiently complex to require the practice of engineering, formal plans and specifications, sealed by a professional engineer (PE) shall be required.

C. Some traditional systems (see definition) may require the practice of engineering. An AOSE may design traditional systems that do not require the practice of engineering.

D. When engineering plans and specifications are required for an application submitted pursuant to this chapter, the site evaluation work shall be either conducted and certified by an AOSE or certified by a PE working in consultation with an AOSE. When the site and soil evaluation submitted in support of the application is submitted by a PE, the engineer shall submit a statement indicating that he consulted with a specific AOSE, giving both the name and certification number of the AOSE, on the proposal under review.

12 VAC 5-615-100. AOSE certification required.

No person shall sign a certification statement for submittal to the department in support of an application for a sewage disposal system construction permit representing that he is an AOSE/PE or otherwise represent that he is an AOSE/PE unless that person possesses a valid certification as an AOSE issued by the commissioner in accordance with 12 VAC 5-615-240 A or unless that person is a Virginia licensed Professional Engineer who has consulted with an AOSE in accordance with this chapter.

12 VAC 5-615-110. Right of entry.

The commissioner or the commissioner’s designee shall have the right to enter any property to assure compliance with this chapter in accordance with the provisions of § 32.1-25 of the Code of Virginia.

12 VAC 5-615-120. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"AOSE/PE" means an authorized onsite soil evaluator or a professional engineer working in consultation with an authorized onsite soil evaluator.

"Authorized onsite soil evaluator (AOSE)" means a person currently listed by the board as possessing the qualifications to evaluate soils and soil properties in relationship to the effects of these properties on the use and management of these soils as the locations for traditional onsite sewage disposal systems.

"Backlog" is deemed to exist when the processing time for more than 10% of a local or district health department’s complete bare applications for construction permits exceeds a predetermined number of working days (i.e., a 15-day backlog exists when the processing time for more than 10% of permit applications exceeds 15 working days). When calculating backlogs, only applications for construction permits shall be counted. Working days characterized by severe weather conditions shall not be included in any backlog calculation.

"Bare application" means an application for a construction permit or a certification letter submitted without supporting documentation from an AOSE/PE.

"Board" means the State Board of Health.

"Certification letter" means a letter issued by the department, in lieu of a construction permit, that identifies a specific site and recognizes the appropriateness of the site for an onsite wastewater disposal system.

"Complete application" means an application for a construction permit or certification letter that includes all necessary information needed to process the application as specified in 12 VAC 5-610-250 including a site plan as specified in 12 VAC 5-610-460.

"Deemed approved" or "deemed approval" means that the department has not taken action to approve or disapprove an application for a permit, an individual lot certification letter, multiple lot certification letters, or subdivision approval for residential development within the time limits prescribed in §§ 32.1-163.5 and 32.1-164 H of the Code of Virginia. In such cases, an application submitted in proper form pursuant to this chapter is deemed approved and the appropriate letter or letters, permit, or approval shall be immediately issued by the department. Deemed approval applies only to applications for single-lot construction permits, subdivision review, and single or multiple-lot certification letters submitted with evaluations and designs certified by an AOSE/PE in accordance with the provisions of the Code of Virginia, the Sewage Handling and Disposal Regulations, and this chapter. Sites that have been previously denied by the department are not subject to the provisions of deemed approval. An application “deemed approved” means that it is approved only with respect to the Board of Health’s regulations. In accordance with 12 VAC 5-615-60 B a local government may authorize the department in writing to implement the provisions of any local ordinance that are more restrictive than the Sewage Handling and Disposal Regulations through the provisions of this chapter.

"Multiple lot certification letters” means two or more applications for certification letters filed by the same owner for existing or proposed lots to serve detached, individual dwellings.

"Professional courtesy review” means a site-specific field review requested by an AOSE/PE prior to the submission of an application for a construction permit or certification letter or a general field consultation (not site-specific) regarding a proposed subdivision.

"Professional engineer in consultation with an AOSE” means that a professional engineer has communicated with an AOSE regarding the site and soil conditions present where the system is proposed, in a manner sufficient to assure compliance with the Sewage Handling and Disposal Regulations and this chapter.

"Processing time” means the number of working days from the date a complete, bare application is received by a local or district health department to the date a permit or certification letter is issued.

"Residential development” means development, including repair or replacement systems in accordance with 12 VAC 5-610-280 C 2, using single family homes, which utilize individual onsite sewage systems for each structure. Mass drainfields and other cluster systems that serve more than one dwelling are not considered residential development for the purposes of this chapter.

"Single lot construction permit/certification letter” means one application filed by an owner for a sewage disposal system construction permit or certification letter to serve an individual dwelling on one lot or parcel of land.

"Subdivision review” means the review of a proposed subdivision plat by a local health department for a local government pursuant to a local ordinance or ordinances and pursuant to §§ 15.2-2242 and 15.2-2260 of the Code of Virginia and 12 VAC 5-610-360 of the Sewage Handling and Disposal Regulations for the purposes of determining and documenting whether an approved sewage disposal site is present on each proposed lot.

"Traditional systems” means onsite wastewater treatment and disposal systems for which design criteria are contained in the Sewage Handling and Disposal Regulations, except as noted below. At present, traditional systems include gravity, pumped, and low-pressure distribution (lpd) septic effluent drainfields, and Wisconsin-type mound systems. Traditional systems as defined in this regulation do not include experimental permits, conditional permits issued for temporary, intermittent or seasonal use, septage stabilization systems, or systems permitted under a soil drainage management plan. Conditional construction permits issued for limited occupancy or the use of permanent water saving fixtures are not excluded (see 12 VAC 5-610-250 J).

PART II.
COMPLIANCE WITH ADMINISTRATIVE PROCESS ACT.

12 VAC 5-615-130. Compliance with Virginia Administrative Process Act.

The provisions of the Virginia Administrative Process Act (§ 2.2-4000 et seq.) of the Code of Virginia shall govern the promulgation and administration of this chapter and shall be applicable to the appeal of any case decision based upon this chapter.

12 VAC 5-615-140. Emergency order or rule.

If an emergency exists, the commissioner may issue an emergency order or rule as is necessary for preservation of public health, safety, and welfare. The emergency order or rule shall state the reasons and precise factual basis upon which the emergency rule or order is issued. The emergency order or rule shall state the time period for which it is effective.

12 VAC 5-615-150. Enforcement of regulations.

A. All activities of an AOSE/PE pertaining to evaluations and designs of sewage treatment systems governed by the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.) and applications for certification as an AOSE shall comply with the requirements set forth in this chapter. The commissioner may enforce this chapter through any means lawfully available.

B. Subject to the exceptions indicated below, whenever the commissioner, the commissioner’s designee, or the district or local health department has reason to believe a violation of this chapter, any law administered by the board, commissioner, or department, any regulations of the board, any order of the board or commissioner, or any conditions in a permit has occurred or is occurring, the department shall notify the alleged violator. Such notice shall be made in writing, shall be delivered personally or sent by certified mail, shall cite the regulation or regulations that are allegedly being violated, shall state the facts that form the basis for believing the violation has occurred or is occurring, shall include a request for a specific action by the recipient by a specified time and shall state the penalties associated with such violations (see § 32.1-27 of the Code of Virginia). In addition, or in the alternative, when the commissioner or the commissioner’s designee deems it necessary, the department may initiate criminal prosecution or seek civil relief in circuit court through mandamus or injunctive relief without giving notice. Written notice pursuant to this section is required only when the department intends to pursue administrative enforcement pursuant to the Administrative Process Act (§ 2.2-4000 et seq. of the Code of Virginia).

C. Pursuant to the authority granted in § 32.1-26 of the Code of Virginia, the commissioner may issue orders to require any person to comply with the provisions of this chapter. The order shall be signed by the commissioner and may require, for example:

1. The immediate cessation or correction, or both, of the violation;

2. The submission of a plan to prevent future violations to the commissioner for review and approval;

3. The submission of an application for certification as an AOSE, an application for a permit, or an application for a variance; and

4. Any other corrective action deemed necessary for proper compliance with the regulations or to protect public health.

D. Before the issuance of an order described in subsection B of this section, a hearing must be held with at least 30 days notice to the affected party of the time, place and purpose thereof, for the purpose of adjudicating the alleged violation or violations of this chapter. The procedure at the hearing shall be in accordance with § 2.2-4020 of the Code of Virginia.

E. All orders shall become effective not less than 15 days after mailing a copy thereof by certified mail to the last known address of the person violating this chapter. Violation of an order is a misdemeanor. (See § 32.1-27 of the Code of Virginia.)

F. The commissioner may enforce all orders. Should any person fail to comply with any order, the commissioner may:

1. Apply to an appropriate court for an injunction or other legal process to prevent or stop any practice in violation of the order;

2. Seek mandamus against any owner or person that is a municipal corporation;

3. Request the Attorney General to bring an action for civil penalty;

4. Request the Commonwealth's Attorney to bring a criminal action.

G. Nothing contained in this section shall be interpreted to require the commissioner to issue an order prior to seeking enforcement of any regulations or statute through an injunction, mandamus or criminal prosecution.

12 VAC 5-615-160. Suspension of regulations during disasters.

If in the case of a man-made or natural disaster, the commissioner finds that certain regulations cannot be complied with and that the public health is better served by not fully complying with this chapter, the commissioner may authorize the suspension of the application of the regulations for specifically affected localities and institute a provisional regulatory plan until the disaster is abated.

12 VAC 5-615-170. Variances.

A. The commissioner may grant a variance to this chapter. The commissioner shall follow the appropriate procedures set forth in this section in granting a variance.

B. A variance is a conditional waiver of a specific regulation which is granted to a specific person and may be for a specified time period.

C. The commissioner may grant a variance if a thorough investigation reveals that the hardship imposed (may be economic) by this chapter outweighs the benefits that may be received by the public and that the granting of such variance does not subject the public to unreasonable health risks.

D. Any person who seeks a variance shall apply in writing for a variance. The application shall be sent to the commissioner for review. The application shall include:

1. A citation to the regulation from which a variance is requested;

2. The nature and duration of the variance requested;

3. Any relevant information in support of the request including information relating to experience or education received, or evaluations and designs conducted pursuant to the requirements of this chapter;

4. The hardship imposed by the specific requirement of this chapter;

5. A statement of reasons why the public health and welfare would be better served if the variance were granted;

6. Suggested conditions that might be imposed on the granting of a variance that would limit the detrimental impact on the public health and welfare;

7. Other information, if any, believed pertinent by the applicant; and

8. Such other information as the commissioner may require.

E. The commissioner shall act on any variance request submitted pursuant to subsection D of this section within 60 working days of receipt of the request.

F. In the commissioner's evaluation of a variance application, the commissioner shall consider the following factors:

1. The effect that such a variance would have on the performance of the AOSE/PE or system;

2. The cost and other economic considerations imposed by this requirement;

3. The effect that such a variance would have on protection of the public health;

4. Any relevant information in support of the request including information relating to experience or education received, or evaluations and designs conducted pursuant to the requirements of this chapter;

5. The hardship imposed by enforcing the specific requirement of this chapter;

6. The applicant’s statement of reasons why the public health and welfare would be better served if the variance were granted;

7. The suggested conditions that might be imposed on the granting of a variance that would limit the detrimental impact on the public health and welfare;

8. Other information, if any, believed pertinent by the applicant;

9. Such other information as the commissioner may require; and

10. Such other factors as the commissioner may deem appropriate.

G. Disposition of a variance request:

1. The commissioner may reject any application for a variance by sending notice to the applicant. The rejection notice shall be in writing and shall state the reasons for rejection. The applicant may petition for a hearing to challenge the rejection pursuant to 12 VAC 5-615-190 within 30 calendar days of receipt of notice of rejection.

2. If the commissioner proposes to grant a variance request submitted pursuant to subsection D of this section, the applicant shall be notified in writing of this decision. Such notice shall identify the variance, person, property, or sewage handling or disposal facility covered, and shall specify the period of time for which the variance will be effective and any conditions imposed pursuant to issuing the variance. The effective date of a variance shall be 15 calendar days following its issuance.

3. No person may challenge the terms set forth in the variance after 30 calendar days have elapsed from the date of issuance.

H. All variances granted are nontransferable. A variance may be attached to a person’s certification to act as an AOSE or to a permit or other approval document. A variance is revoked when the permit or other approval or AOSE certification to which it is attached is revoked.

I. Any request for a variance must be made by the applicant in writing and received by the department prior to the denial of a certification for authorization as an AOSE, or within 30 days after such denial.

12 VAC 5-615-180. Case decisions.

The agency may make case decisions via informal hearings or by agreement. An informal hearing, for purposes of this chapter, is conducted by a department employee designated by the commissioner. The agency shall provide the named party with reasonable notice of violations and administrative hearings, the right to be present at administrative hearings or by counsel or other qualified representative before the agency or its subordinates for the informal presentation of factual data, argument or proof in connection with any case. A named party shall also have the right to (i) have notice of any contrary fact basis or information in the possession of the agency which can be relied upon in making an adverse decision, (ii) receive a prompt decision of any application for a permit, benefit or renewal, and (iii) to be informed, briefly and generally, in writing, of the factual basis or procedural basis for an adverse decision in any case. The commissioner’s designee shall review the facts presented and based on those facts render a case decision. Such case decision shall be the final administrative decision of the agency. The agency may, but is not required to, have a verbatim record made of the hearing proceedings. When a verbatim record is made at the direction of the agency, it shall constitute the official record of the proceedings. A written copy of the decision and the basis for the decision shall be sent to the named party in a timely manner in accordance with the Administrative Process Act unless the parties mutually agree to a later date in order to allow the department to evaluate additional evidence. Only an aggrieved named party to a case decision may appeal an adverse decision to the appropriate circuit court pursuant to § 2.2-4026 of the Code of Virginia and Part Two A of the Rules of the Supreme Court of Virginia.

12 VAC 5-615-190. (Reserved.)

12 VAC 5-615-200. Appeal.

A. Any appeal from a denial of an application for certification as an AOSE must be made by the applicant in writing and received by the department within 30 days of the date of receipt of notice of the denial.

B. Any request for hearing on the denial of an application for a variance pursuant to 12 VAC 5-615-170 must be made by the applicant in writing and received within 30 days of receipt of the notice.

C. In the event a person applies for a variance within the 30-day period provided by 12 VAC 5-615-170 I, the date for appealing the denial of the certification pursuant to subsection B of this section shall commence from the date on which the department acts on the request for a variance.

D. Pursuant to the Administrative Process Act (§ 2.2-4000 et seq. of the Code of Virginia), an aggrieved named party may appeal an adverse case decision to an appropriate circuit court.

PART III.
AOSE CERTIFICATION REQUIREMENTS.

12 VAC 5-615-210. Persons holding a valid certificate on [the effective date of these regulations].

Any person holding a valid certificate as an AOSE on [the effective date of these regulations] who has not passed the AOSE written and field tests dated January 2000 or later must do so on or before December 31, 2002. Any such person whose AOSE certification expires prior to passing the AOSE written and field test may apply for renewal in accordance with 12 VAC 5-615-270; however, such individuals must pass the written and field tests on or before December 31, 2002.

12 VAC 5-615-220. Construction permit in lieu of field test.

Any AOSE required to pass the field portion of the AOSE test pursuant to 12 VAC 5-615-210 may submit to the department a construction permit application package that he prepared that was approved for issuance of a permit and was satisfactorily reviewed in the field by a representative of the department in lieu of taking and passing the field test.

12 VAC 5-615-230. Application requirements.

Any person may apply to the department for certification as an AOSE by filing a complete application in a form approved by the division, by paying the application fee in accordance with 12 VAC 5-615-250, and by submitting three professional references from an AOSE, a PE, or a Virginia Certified Professional Soil Scientist. In addition, all applicants for certification as an AOSE shall pass the AOSE written and field tests and meet at least one of the requirements below:

1. A person holding a current certificate as a Virginia Certified Professional Soil Scientist from the Board of Professional Soil Scientists shall be eligible to receive a certificate as an AOSE upon passing the AOSE written and field tests.

2. A person who demonstrates to the satisfaction of the division that he has at least four years of full-time experience evaluating site and soil conditions for onsite sewage systems in Virginia in accordance with the Board of Health’s regulations (12 VAC 5-610-20 et seq.) and a related four-year college degree such as science or engineering shall be eligible to receive a certificate as an AOSE provided:

a. The applicant successfully completes a training course or courses designated and approved by the division; and

b. The applicant successfully completes the AOSE written and field tests approved by the division.

3. A person who demonstrates to the satisfaction of the division that he has at least six years of full-time experience evaluating site and soil conditions for onsite sewage systems in Virginia in accordance with the Board of Health’s regulations (12 VAC 5-610-20 et seq.) and a two- or four-year college degree shall be eligible to receive a certificate as an AOSE provided:

a. The applicant successfully completes a training course or courses designated and approved by the division;

b. The applicant passes the AOSE written and field tests; and

c. The applicant provides a written statement signed by a current or former supervisor or an AOSE with a current certification stating that the person is sufficiently experienced to become an AOSE.

4. A person who demonstrates to the satisfaction of the division that he has at least eight years of experience evaluating site and soil conditions for onsite sewage systems in Virginia in accordance with the Board of Health’s regulations (12 VAC 5-610-20 et seq.) shall be eligible to receive a certificate as an AOSE provided:

a. The applicant successfully completes a training course or courses designated and approved by the division,

b. The applicant successfully completes the AOSE written and field tests approved by the division, and

c. The applicant provides a written statement signed by a current or former supervisor or an AOSE with a current certification stating that the person is sufficiently experienced to become an AOSE.

12 VAC 5-615-240. Disposition of AOSE applications.

A. Upon satisfactory completion of the requirements of 12 VAC 5-615-230, the commissioner shall issue to the applicant a certification as an AOSE.

B. Applicants who have been found ineligible for any reason may request further consideration by submitting in writing evidence of additional qualifications, training, or experience. No additional fee will be required provided the requirements for certification are met within one year from the date the original application is received by the department. After such period, a new application shall be required.

C. If the commissioner finds that the applicant has not met the minimum requirements for certification as an AOSE, the applicant shall be notified in writing, sent by certified mail or hand delivered, and the reasons for denial of the certification shall be stated. The notice to the applicant of denial shall also state that the applicant has the right to a hearing as specified in 12 VAC 5-615-180 to challenge the certification denial. Any request for a hearing must be received by the commissioner within 30 days of the affected party’s receipt of written notice of the decision.

D. Before approving an AOSE application, the commissioner or the commissioner’s designee may make further inquiries and investigations with respect to the qualifications of the applicant and all references, etc. to confirm or amplify the information supplied. The commissioner may also require a personal interview with the applicant.

12 VAC 5-615-250. Fees for applications, training, and testing.

A. The following fees will be assessed. All fees due the department shall be paid by check or money order.

B. Any person making application for certification as an AOSE or applying for renewal of an AOSE certification shall pay an application fee of $100. Those persons currently employed by the department shall not be required to pay the application fee.

C. Those persons taking a department-sponsored training course or courses as specified in 12 VAC 5-615-230 shall pay the fee for such course as determined by the department. Fees for such course or courses will be based on the department’s actual expenses in preparing course materials and conducting the training. This section is not intended to prevent or discourage training courses recognized by the department and offered by entities other than the department. In the case of training that is not directly sponsored by the department, applicants will pay appropriate fees to the sponsoring entity.

D. Those persons taking written and field tests specified in 12 VAC 5-615-230 shall pay a fee for such testing as determined by the department based on the actual costs of preparing and administering the tests.

12 VAC 5-615-260. Expiration of AOSE certifications.

AOSE certifications shall expire on June 30 of the second calendar year following the year in which the certificate was issued unless revoked or suspended.

12 VAC 5-615-270. Renewal of expired AOSE certifications.

A. Any person whose AOSE certification has expired in accordance with 12 VAC 5-615-260 may apply to the department for renewal of that certification. An AOSE may apply for renewal not more than 60 days prior to the expiration of his AOSE certification. If more than six months have elapsed from the expiration of the most recent certification, the department may require an applicant to comply with the provisions of 12 VAC 5-615-230 and subsection C of this section. Suspended certifications are not renewable until reinstated by the department; revoked certifications cannot be renewed.

B. Any person making application for renewal of an AOSE certification shall file a complete application in a form approved by the division and pay the application fee in accordance with 12 VAC 5-615-250.

C. Any person making application for renewal of an AOSE certification shall provide documentation that he has earned two continuing education units (CEUs) in topics related to the evaluation of site and soil conditions for onsite sewage treatment and disposal and/or the design of onsite sewage treatment and disposal systems during the previous two years. For the purposes of this chapter, a CEU shall be equivalent to 10 contact hours of instruction in subject matter and from sources approved by the division. Each AOSE shall be responsible for maintaining appropriate records of CEUs and for providing proof of satisfactory completion of CEUs to the department.

12 VAC 5-615-280. Site evaluations and design certifications to comply with regulations.

No AOSE/PE shall certify a site evaluation and/or design unless such evaluation and/or design complies with the minimum requirements of the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.) and such certification and/or design is produced in accordance with this chapter. An AOSE/PE shall make a good faith effort to secure complete, accurate, and timely information regarding site and soil conditions, including relevant factors on adjacent parcels, including but not limited to utilities, water supplies, and other sewage systems. The AOSE/PE shall certify that all information submitted is true and correct to the best of his knowledge and shall be required to be aware of all information in agency files pertaining to the site he is certifying.

12 VAC 5-615-290. Revocation or suspension of AOSE certification.

A. The commissioner may revoke or suspend an AOSE certification for failure to comply with any law administered by the board, commissioner, or department, any regulations of the board, any order of the board or commissioner, or any conditions in a permit.

B. Actions that may result in revocation or suspension include, but are not limited to, certifying as suitable a site that does not comply with the minimum requirements of the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.), certifying as suitable a site that has been rejected by the department unless certified pursuant to 12 VAC 5-615-320, falsifying any document, and any act of misrepresentation made related to AOSE activities.

C. Whenever the commissioner or the commissioner’s designee takes action to revoke or suspend an AOSE certification, there must be an informal fact-finding conference in accordance with 12 VAC 5-615-180 and proper notice must be given to the affected party.

1. The AOSE shall be notified in writing. The notice must be hand delivered or sent by certified mail. The notice must provide the factual and legal basis for the contemplated action and must give the date, time, place, and location of the informal fact-finding conference.

2. The informal fact-finding conference is to be conducted by an employee of the department designated by the commissioner. The conference shall be conducted in accordance with, but is not limited to, the requirements of § 2.2-4019 of the Code of Virginia and may include the creation of a verbatim or summary record of the proceedings.

3. The commissioner or the commissioner’s designee shall render a decision from the informal fact-finding conference in a timely manner in accordance with § 2.2-4021 of the Code of Virginia. Such decisions shall constitute the final administrative decision and may be appealed in accordance with 12 VAC 5-615-180.

4. When action is taken to suspend an AOSE certification, that suspension shall be for a specified period of time. Remedial actions including, but not limited to, additional training courses, additional testing, and reevaluation of a site and/or redesign of an onsite sewage system may be specified as conditions of any suspension.

12 VAC 5-615-300. Application for reinstatement of AOSE certification.

Any person whose AOSE certification has been revoked pursuant to 12 VAC 5-615-290 may apply to the department for reinstatement as an AOSE no sooner than 12 months after the effective date of the revocation.  Any person making application for reimbursement of an AOSE certification pursuant to this section shall:

1. File a complete application in a form approved by the division and pay the application fee in accordance with 12 VAC 5-615-250. The AOSE application for reinstatement must also include a certification that the AOSE has not engaged in AOSE activities after his certification was revoked.

2. Provide documentation that the applicant has satisfactorily completed any remedial actions required as a result of the revocation. Remedial actions including, but not limited to, additional training courses, additional testing, and reevaluation of a site and/or redesign of an onsite sewage system may be specified as conditions for reinstatement.

12 VAC 5-615-310. Appeal of suspension or revocation.

In accordance with 12 VAC 5-615-180, any person whose AOSE certification has been suspended or revoked shall have the right to review by the appropriate circuit court.

12 VAC 5-615-320. AOSE/PE cannot certify a site that has been previously denied by the department.

No AOSE/PE shall certify a site as meeting the minimum requirements of the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.) if the department has previously denied that site. Exception: An AOSE/PE may certify a previously denied site as meeting the requirements of the Sewage Handling and Disposal Regulations if the board’s regulations or policies have changed in such a way that the site is suitable for a system that was not allowed by the board’s prior regulations or policies at the time of the original denial. An AOSE/PE may certify as meeting the requirements of the Sewage Handling and Disposal Regulations a site located on the same property as a site previously denied by the department if the site being certified is not the same one that was denied by the department.

12 VAC 5-615-330. Change of address or other status.

The AOSE shall be responsible for notifying the commissioner of any change in address, business partnership or affiliation, or any other status that affects his standing as an AOSE. Such notice must be in writing and must be delivered to the commissioner as soon as practicable after the effective date of the change.

PART IV.
PROCEDURES AND REPORTS.

12 VAC 5-615-340. Application processing.

A. All applications that are submitted with evaluation and design documentation by an AOSE/PE shall contain the minimum required information necessary to complete the application and shall be accompanied by the required fees. Such applications when submitted for residential development will be processed within specified time limits in 12 VAC 5-615-80.

B. When such an application is found to be complete an approval may be issued without field review.

C. Applications that are found to be incomplete or defective in any manner shall be denied and the owner and AOSE/PE will be notified of deficiencies. If an application has been denied, the owner or their agent may submit a new application to correct the deficiency or deficiencies contained in their first application. If the application is received within 90 days, the department will waive all state fees associated with the new application. This waiver may be granted not more than once per site.

12 VAC 5-615-350. Documentation requirements for AOSE/PE reports.

A. Applications may be submitted for a single lot construction permit, a single lot certification letter, multiple lot certification letters, and subdivision reviews. The minimum requirements for each type of application are listed below. Additional information may be submitted when an AOSE/PE believes it may be in the client’s interest to provide additional information.

B. A complete application for a construction permit shall consist of the following:

1. A complete application for a Sewage Disposal System Construction Permit (CHS 200), signed, dated, and with all pertinent information supplied;

2. The appropriate fee for the application as per the Code of Virginia;

3. A site evaluation report in accordance with 12 VAC 5-615-360 and the department’s policies;

4. A proposed well site (when a private water supply is proposed);

5. Construction drawings and specifications for the recommended system in accordance with 12 VAC 5-615-380 and the department’s policies; and

6. A statement in accordance with 12 VAC 5-615-70, 12 VAC 5-615-280, and 12 VAC 5-615-380 C certifying that the site and soil conditions and design conform with the Sewage Handling and Disposal Regulations.

C. A complete application for certification letter differs from an equivalent application for a construction permit in that a complete design is not required. It is, however, necessary to assure a system meeting the requirements specified on the application can be supported by the proposed site. Therefore, the requirements for a single certification letter are:

1. A complete application for a Sewage Disposal System Construction Permit (CHS 200), signed, dated, and with all pertinent information supplied;

2. The appropriate fee for the application;

3. A site evaluation report in accordance with 12 VAC 5-615-360 and the department’s policies;

4. A proposed well site (when a private water supply is proposed);

5. An abbreviated system design for the type of system proposed in a form approved by the division; and

6. A statement in accordance with 12 VAC 5-615-70, 12 VAC 5-615-280, and 12 VAC 5-615-380 C certifying that the site and soil conditions and design conform with the Sewage Handling and Disposal Regulations.

D. Applications for multiple certification letters may be used as the method for reviewing proposed subdivisions in localities that do not require the local health department to review proposed subdivisions. Each application submitted must contain the following:

1. Complete applications for Sewage Disposal System Construction Permits (CHS 200), signed, dated, and with all pertinent information supplied;

2. The appropriate fee for each site to be reviewed;

3. Site evaluation reports in accordance with 12 VAC 5-615-360 and the department’s policies;

4. Proposed well sites (when a private water supply is proposed);

5. Abbreviated system designs for the type of system proposed in a form approved by the division;

6. A statement in accordance with 12 VAC 5-615-70, 12 VAC 5-615-280, and 12 VAC 5-615-380 C for each proposed site certifying that the site and soil conditions and design conform with the Sewage Handling and Disposal Regulations; and

7. If the multiple certification letters are intended to establish the suitability of soils for a proposed subdivision, the information specified in subdivision E 3 c of this section is to be submitted by the applicant.

E. Section 32.1-163.5 of the Code of Virginia provides that the department shall accept private site evaluations and designs, for subdivision review for residential development, designed and certified by a licensed professional engineer in consultation with an AOSE or by an AOSE. The following shall apply to all requests for subdivision review and approval:

1. All requests for subdivision reviews must be submitted to the local health department with a request from the local government entity specifically asking for review of the proposed lots for onsite wastewater system approvals pursuant to the local ordinance governing such proposals (cite reference to local ordinance).

2. In localities where there is no subdivision ordinance, subdivisions should be handled using applications for multiple certification letters (see subsection D of this section).

3. All requests submitted by local governments for review and approval must contain the following minimum information:

a. A letter requesting subdivision review and certification by the locality that the subdivision package has been determined to be complete.

b. Individual site and soil evaluation reports in accordance with 12 VAC 5-615-360 for each proposed lot in the subdivision. These individual reports must be identified as to the subdivision and the proposed lot number.

c. A preliminary subdivision plat that provides the information specified in 12 VAC 5-610-360. This includes all information required by the local ordinance, and includes the following if not required by local ordinance: proposed streets, utilities, storm drainage, water supplies, easements, lot lines, existing and proposed water supplies for each proposed lot and within 200 feet of any proposed or existing sewage system, and original topographic contour lines by detail survey. The plat shall be prepared according to suggested scales and contour intervals contained in Appendix L of the Sewage Handling and Disposal Regulations.

4. Abbreviated system designs in a form approved by the division for the type of system proposed.

5. A statement in accordance with 12 VAC 5-615-70, 12 VAC 5-615-280, and 12 VAC 5-615-380 C for each proposed site certifying that the site and soil conditions and design conform to the Sewage Handling and Disposal Regulations.

Table 3
Types of Applications


Single Lot Construction Permit
Single Lot Certification Letter
Multiple Lot Certification Letters
Subdivision

Application
X
X
X


Fee
X
X
X


Site Evaluation
X
X
X
X

Proposed Well Site
X
X
X
X

Construction Drawings
X




Construction Specifications
X




Design Calculations
X




Abbreviated Design calculations

X
X
X

Certification of Compliance
X
X
X
X

Local Government Request



X

Preliminary Subdivision Plat


X (as necessary)
X

Max. Time to Process
15 Working Days
20 Working Days
60 Days
60 Days

Rec. Time to Process
5 Working Days
10 Working Days
45 Days
45 Days

12 VAC 5-615-360. Site evaluation reports.

All site evaluation reports submitted to the department shall be in a form approved by the division, shall contain the minimum information specified by the division, and shall be certified as fully complying with the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.). A statement approved by the department shall be used to certify that a site evaluation and/or design complies with the board’s regulations for onsite sewage systems. No approval shall be granted pursuant to this chapter for any site that has not been certified by an AOSE/PE. Additional information required by local ordinances (i.e., Chesapeake Bay requirements) may be included with an AOSE submission in order to facilitate processing the application. However, for the purposes of an AOSE/PE certifying that an evaluation and/or design complies with the Sewage Handling and Disposal Regulations and for “deemed approval” only those requirements contained in the Board of Health’s regulations are considered to apply unless a local government has requested its health department to implement a more restrictive local ordinance in accordance with 12 VAC 5-615-60 B. Wastewater system sites proposed for use must be defined in a manner that allows them to be identified with an accuracy and precision of three feet or less.

12 VAC 5-615-370. Access to information.

When requesting information from the department’s official records, an AOSE/PE shall clearly and accurately identify property locations, using tax map numbers when possible, and specify the information requested on a form approved by the division. The department shall, as resources permit, provide the requested information in as timely a manner as possible, and shall in all cases comply with the Virginia Freedom of Information Act (§ 2.2-3700 et seq. of the Code of Virginia.

12 VAC 5-615-380. System design requirements, construction drawings, certification statement, and site denial.

A. Any application for a construction permit accompanied by an AOSE/PE certification shall contain construction drawings, plans, and specifications in a form approved by the division sufficient to allow the system to be installed by the contractor in accordance with the Sewage Handling and Disposal Regulations (12 VAC 5-610-20 et seq.) and the proposed permit. When a system is sufficiently complex to require the practice of engineering, a professional engineer shall seal the plans and specifications. The design information necessary to issue a sewage disposal system construction permit includes:

1. All the information required on form CHS 202 A and B (see Forms, Sewage Handling and Disposal Regulations);

2. System construction drawings containing the minimum information as determined by the division;

3. Plans and specifications sufficient to allow the successful installation of a system when the application is for a construction permit;

4. Design calculations used to establish the design parameters of the recommended system, including the minimum information deemed appropriate by the division; and

5. Three copies of the construction drawings and specifications.

Subdivisions 1 through 5 of this subsection establish the minimum information necessary to issue a construction permit. Additional information may be necessary depending on the specific site. Applications that do not contain this minimum data set shall be denied.

B. Certification letters and subdivision submittals do not normally require a complete design with specifications. Prior to applying for a certification letter or preparing a package for subdivision review an AOSE/PE shall conduct evaluations and provide documentation sufficient to verify that specific and sufficient area is available for the proposed system, including setback distances, and that the soils are capable of supporting the proposed design flow.

C. All site evaluation work submitted in support of a construction permit, certification letter, or subdivision review shall be in the form specified above and shall be certified as fully complying with the Sewage Handling and Disposal Regulations. A certification statement approved by the department shall be used to make such certification.

D. In some cases an owner may desire to submit an application with a certification by an AOSE/PE stating that a site does not comply with the minimum requirements of the Sewage Handling and Disposal Regulations. In such cases an AOSE/PE may submit the appropriate reports and information as required by this chapter and the department shall process the application in accordance with the procedures for processing applications for permits and letters. Instead of issuing a permit or letter, the department will issue a denial letter.

12 VAC 5-615-390. Professional courtesy review.

A. Any AOSE/PE may request a site-specific professional courtesy review, prior to the submission of an application for a construction permit or certification letter, where he has determined that the site and soil conditions in a specific area proposed for an onsite sewage system are marginal or where he has not been able to determine with certainty that the conditions comply with the requirements of the Sewage Handling and Disposal Regulations. A request for review shall be in a form approved by the division and shall include a complete evaluation report as described in 12 VAC 5-615-360, with the exception of the certification statement. In place of the certification statement required under 12 VAC 5-615-360 the AOSE/PE shall provide a brief description of the particular site and soil features or characteristics that the AOSE/PE has identified as marginal or questionable and which form the basis for the request for review and a preliminary opinion as to whether the site meets the requirements of the Sewage Handling and Disposal Regulations. Professional courtesy reviews are not intended to replace the AOSE/PE’s responsibility to exercise professional judgement in determining whether a site meets the minimum requirements of the Sewage Handling and Disposal Regulations. The department is not required to perform such reviews but may do so in its sole discretion.

B. In accordance with 12 VAC 5-615-70 B 3, the department may limit professional courtesy reviews for construction permits and certification letters. Whenever the department determines that it will not provide a requested review, it shall notify the AOSE/PE and the applicant in writing within a reasonable time. When the department elects to provide professional courtesy reviews, it shall do so in a reasonable time.

C. Any AOSE/PE may request a general (not site-specific) professional courtesy review, prior to the submission of a proposal for subdivision approval to a local government entity, where he has determined that the site and soil conditions in an area proposed for a subdivision with onsite sewage systems are marginal or where he has not been able to determine with certainty that the conditions comply with the requirements of the Sewage Handling and Disposal Regulations. A request for review shall be in a form approved by the division and shall include a summary evaluation report that generally comports with the requirements of 12 VAC 5-615-360, with the exception of the certification statement. In place of the certification statement required under 12 VAC 5-615-360, the AOSE/PE shall provide a brief description of the particular site and soil features or characteristics that the AOSE/PE has identified as marginal or questionable and which form the basis for the request for review and a preliminary opinion as to whether the area generally meets the requirements of the Sewage Handling and Disposal Regulations. Such requests are intended to allow the department to consult with AOSE/PEs in a nonsite-specific manner where the local health department’s knowledge of general site and soil conditions and the requirements of the Sewage Handling and Disposal Regulations can assist the AOSE/PE and local governments in the planning stages of subdivision approval. Professional courtesy reviews are not intended to replace the AOSE/PE’s responsibility to exercise professional judgment in determining whether a specific site meets the minimum requirements of the Sewage Handling and Disposal Regulations.

D. In accordance with 12 VAC 5-615-70 B 4, the department may limit professional courtesy reviews for proposed subdivisions. Whenever the department determines that it will not provide a requested review, it shall notify the AOSE/PE and the applicant in writing within a reasonable time. When the department elects to provide professional courtesy reviews, it shall do so in a reasonable time.

E. Professional courtesy reviews shall not be construed as case decisions.

12 VAC 5-615-400. Field checks.

The department is not required to perform a field check of AOSE/PE evaluations and designs prior to issuing a permit, certification letter, or subdivision approval; however, it may conduct a field analysis as it deems necessary to protect public health and the environment. Whenever the department performs such field checks, it shall make a record of the results of the analysis in a form approved by the division. The department shall mail a copy of such report to the owner and to the AOSE/PE at the address provided by the AOSE/PE with the evaluation and design reports or at the address supplied to the department with the AOSE’s application for AOSE certification or renewal of certification.

PART V.
CONFLICT OF INTEREST AND DISCLOSURE.

12 VAC 5-615-410. Responsibility to the public.

The primary obligation of the AOSE is to the public. If the judgment of the AOSE is overruled under circumstances when the safety, health, property and welfare of the public are endangered, the AOSE shall inform the employer or client of the possible consequences and notify appropriate authorities.

12 VAC 5-615-420. Public statements.

A. The AOSE shall be truthful in all AOSE matters.

B. When serving as an expert or technical witness, the AOSE shall express an opinion only when it is based on an adequate knowledge of the facts and in areas on which he is competent to testify. Except when appearing as an expert witness in court or an administrative proceeding where the parties are represented by counsel, the AOSE shall issue no statements, reports, criticisms, or arguments on matters relating to AOSE practice that are inspired or paid for by an interested party or parties, unless the AOSE has prefaced the comment by disclosing the identities of the party or parties on whose behalf the AOSE is speaking and by revealing any self-interest.

C. An AOSE shall not knowingly make a materially false statement or fail deliberately to disclose a material fact requested in connection with his application for licensure, certification, registration, renewal or reinstatement.

D. An AOSE shall not knowingly make a materially false statement or fail to deliberately disclose a material fact requested in connection with an application submitted to the department by any other individual or business entity for licensure, certification, registration, renewal or reinstatement.

12 VAC 5-615-430. Conflicts of interest.

A. The AOSE shall promptly and fully inform an employer or client of any business association, interest, or circumstance or circumstances that may influence the AOSE's judgment or the quality of service.

B. The AOSE shall not accept compensation, financial or otherwise, from more than one party for services on or pertaining to the same project, unless the circumstances are fully disclosed in writing to all parties of current interest and he obtains the parties’ written approval.

C. The AOSE shall neither solicit nor accept financial or other valuable consideration from suppliers for specifying their products or services.

D. The AOSE shall not solicit or accept gratuities, directly or indirectly, from contractors, their agents, or other parties dealing with a client or employer in connection with work for which the AOSE is responsible.

12 VAC 5-615-440. Solicitation of work.

In the course of soliciting work:

1. The AOSE shall not bribe.

2. The AOSE shall not falsify or permit misrepresentation of the AOSE's work or an associate's academic or AOSE qualifications, nor shall the AOSE misrepresent the degree of responsibility for prior assignments. Materials used in the solicitation of employment shall not misrepresent facts concerning employers, employees, associates, joint ventures or past accomplishments of any kind.

12 VAC 5-615-450. Competency for assignments.

An AOSE shall not misrepresent to a prospective or existing client or employer his qualifications and the scope of his responsibility in connection with work for which he is claiming credit.

12 VAC 5-615-460. AOSE responsibility.

A. The AOSE shall not knowingly associate in a business venture with, or permit the use of the AOSE's name or firm name by, any person or firm where there is reason to believe that person or firm is engaging in activity of a fraudulent or dishonest nature or is violating any law or regulations of the department.

B. An AOSE who has direct knowledge that another individual or firm may be violating any of these provisions, or the provisions of Article 1 (§ 32.1-163 et seq.) of Chapter 6 of Title 32.1 of the Code of Virginia, shall immediately inform the commissioner in writing and shall cooperate in furnishing any further information or assistance that may be required.

C. The AOSE shall, upon request or demand, produce to the commissioner, or any of his agents, any plan, document, book, record or copy thereof in his possession concerning a transaction covered by this chapter, and shall cooperate in the investigation of a complaint filed with the commissioner against a certificate holder.

D. Except as provided in subsection E of this section, an AOSE shall not utilize the evaluations, design, drawings or work of another AOSE without the knowledge and written consent of the AOSE or organization of ownership that originated the design, drawings or work. In the event that the AOSE who generated the original document is no longer employed by the firm retaining ownership of the original documents or is deceased, another AOSE who is a partner or officer in the firm retaining ownership of the original documents may authorize utilization of the original documents by another AOSE or firm. This fact must be disclosed to the department when submitting applications supported by AOSE materials and certifications.

E. The information contained in Department of Health records, on which a decision to approve or deny a site has been made, shall be considered to be in the public domain and may be utilized by an AOSE without permission.

F. An AOSE who relies on information in Department of Health files or has received permission to modify or otherwise utilize the evaluation, design, drawings or work of another AOSE pursuant to subsection D or E of this section may certify that work only after a thorough review of the evaluation, design, drawings or work and after he determines that he is willing to assume full responsibility for all design, drawings or work on which he relies for his opinion.

G. The information contained in recorded plats or surveys may be utilized by an AOSE without permission. If modifications are to be made to the plats or surveys, such modifications shall only be made by a person or persons authorized pursuant to Chapter 4 (§ 54.1-400 et seq.) of Title 54.1 and Title 13.1 of the Code of Virginia to make such changes or modifications to the plats or surveys.

12 VAC 5-615-470. Good standing in other jurisdictions.

An AOSE licensed or certified to practice site and soil evaluations or to design onsite wastewater systems in other jurisdictions shall be in good standing in every jurisdiction where licensed or certified, and shall not have had a license or certificate suspended, revoked or surrendered in connection with a disciplinary action or have been the subject of discipline in another jurisdiction.

NOTICE:  The forms used in administering 12 VAC 5-615-10 et seq., Authorized Onsite Soil Evaluator Regulations, are listed below.  Any amended or added forms are reflected in the listing and are published following the listing.

FORMS

Application to Become an Authorized Onsite Soil Evaluator, eff 9/01.

Renewal Application-Authorized Onsite Soil Evaluator, eff 9/01.
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Authorized Onsite Soil Evaluator

If a question is not applicable, mark “N/A”. All blocks must be completed. Please type your
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Name (Last, first, middle): Date of Application:
Home Address: (must include a street address) | Business Address
Phone (home): Phone (work):
Email address: Other:

Fax: Mobile:

Drivers License Number: Date of Birth:

Are you a Virginia Certified Professional Soil
Scientist? Yes__ No___

CPSS registration number:
Please attach a copy of your CPSS
Registration.

How many years experience do you have
evaluating site and soil conditions for onsite
sewage systems in Virginia? years

Have you attached two site evaluations that
comply with the requirements described in
GMP #99? Yes ___ No

Have you attached three letters of reference
that comply with the requirements of
GMP#99? Yes_ No__

Have you attached two system—designs that
comply with the requirements of GMP #99?7
Yes No

I certify that the information provided on this application is true. Further, T understand that
providing false or misleading information or suppressing information on this application may

result in denial of my appli or the

or revocation of my standing as an Authorized

Onsite Soil Evaluator if my application has been approved. I authorize the Department to conduct reference

checks as necessary to evaluate my application.

Signed

Date

Applications should be submitted to:

The Division of Onsite Sewage and Water Services
PO Box 2448

1500 E. Main St., Room 117

Richmond, VA 23218. Attenti

AOSE Appli

Please enclose a check for the application fee of $100 (made payable to the Commonwealth of

Virginia)

Department Use: AOSE
A Aou

9/01
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Name (Last, first, middle): Date of Application:
Home Address: (please include a street address) Business Address:
Phone (home): Phone (work):
Email address: Other:
Fax: Mobile:
Are you a Virginia Certified Professional Soil
Scientist? CPSS registration number:
Yes_  No_ Please attach a copy of your CPSS Registration.

I certify that the information provided on this application is true. Further, I understand that providing false or
misleading information or suppressing information on this application may result in denial of my application or the
suspension or revocation of my standing as an Authorized Onsite Soil Evaluator. I authorize the Department to
conduct checks as necessary to evaluate the information contained on this form.

Signed Date
Applications should be submitted to: ~ Division of Onsite Sewage and Water Services
1500 E. Main Street, Room 115
Richmond, VA 23219 Attention: AOSE Application

It shall be the responsibility of the AOSE to update the above information as necessary. Please enclose a
check for the application renewal fee of $100.00 (made payable to the Commonwealth of Virginia).

9/01







[image: image3.jpg]Continuing Education Classes attended in the previous two years.

Number | Number Course Offered Date
of of Title By Taken
CEUs hours
Attach additional information as necessary.
TOTAL CEU's
TOTAL HOURS

| 9/01






VA.R. Doc. No. R00-225; Filed September 18, 2001, 1:42 p.m.


1 Source: The Department of Health


2 Source: Shenandoah Free Press, April 26, 2001 and Northern Virginia Daily, May 16, 2001.


3 Source: The Department of Health


4 Source: Ibid.


5 Source: Ibid.





Volume 18, Issue 2
Virginia Register of Regulations
Monday, October 8, 2001
1
Volume 18, Issue 2
Virginia Register of Regulations
Monday, October 8, 2001
22
Volume 18, Issue 2
Virginia Register of Regulations
Monday, October 8, 2001
21

_1063088575.doc
[image: image1.png]Application
Type (check one)
a CPSS

Person with 5

yIS. experience
Person with 2
yIs. experience
VDH Employee

Application to Become an
Authorized Onsite Soil Evaluator

If a question is not applicable, mark “N/A”. All blocks must be completed. Please type your
responses.

Name (Last, first, middle): Date of Application:
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Drivers License Number: Date of Birth:

Are you a Virginia Certified Professional Soil
Scientist? Yes__ No___

CPSS registration number:
Please attach a copy of your CPSS
Registration.

How many years experience do you have
evaluating site and soil conditions for onsite
sewage systems in Virginia? years

Have you attached two site evaluations that
comply with the requirements described in
GMP #99? Yes ___ No

Have you attached three letters of reference
that comply with the requirements of
GMP#99? Yes_ No__

Have you attached two system—designs that
comply with the requirements of GMP #99?7
Yes No

I certify that the information provided on this application is true. Further, T understand that
providing false or misleading information or suppressing information on this application may

result in denial of my appli or the

or revocation of my standing as an Authorized

Onsite Soil Evaluator if my application has been approved. I authorize the Department to conduct reference

checks as necessary to evaluate my application.

Signed

Date

Applications should be submitted to:

The Division of Onsite Sewage and Water Services
PO Box 2448

1500 E. Main St., Room 117

Richmond, VA 23218. Attenti

AOSE Appli

Please enclose a check for the application fee of $100 (made payable to the Commonwealth of
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Department Use: AOSE
A Aou
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If a question is not applicable, mark “N/A”. All blocks must be completed. Please write legibly or type.

Name (Last, first, middle): Date of Application:
Home Address: (please include a street address) Business Address:
Phone (home): Phone (work):
Email address: Other:
Fax: Mobile:
Are you a Virginia Certified Professional Soil
Scientist? CPSS registration number:
Yes_  No_ Please attach a copy of your CPSS Registration.

I certify that the information provided on this application is true. Further, I understand that providing false or
misleading information or suppressing information on this application may result in denial of my application or the
suspension or revocation of my standing as an Authorized Onsite Soil Evaluator. I authorize the Department to
conduct checks as necessary to evaluate the information contained on this form.

Signed Date
Applications should be submitted to: ~ Division of Onsite Sewage and Water Services
1500 E. Main Street, Room 115
Richmond, VA 23219 Attention: AOSE Application

It shall be the responsibility of the AOSE to update the above information as necessary. Please enclose a
check for the application renewal fee of $100.00 (made payable to the Commonwealth of Virginia).
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