PROPOSED REGULATIONS
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Symbol Key

Roman type indicates existing text of regulations.  Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

Proposed Regulations


DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES

Title of Regulation: 2 VAC 5-400. Rules and Regulations for the Enforcement of the Virginia Fertilizer Law (amending 2 VAC 5-400-10, 2 VAC 5-400-20, 2 VAC 5-400-30, 2 VAC 5-400-50, and 2 VAC 5-400-80; adding 2 VAC 5-400-90).

Statutory Authority: § 3.1-106.4 of the Code of Virginia.
Public Hearing Date: March 14, 2002 - 10 a.m.
Public comments may be submitted until 10 a.m. on February 8, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: J. Alan Rogers, Program Manager, Department of Agriculture and Consumer Services, P.O. Box 1163, Richmond, VA 23218, telephone (804) 786-2476, FAX (804) 786-1571 or 1-800-828-1120/TTY.

Basis: The regulation is authorized by § 3.1-106.4 of the Code of Virginia. While the wording of this section appears to be discretionary, the section does authorize the board to promulgate such regulations as may be necessary to give the full intent and meaning of this chapter. Hence, § 3.1-106.7 C of the Code of Virginia mandates with use of the word "shall" the use of methods of sampling and analysis adopted by the commissioner or the board, and § 3.1-106.13 A of the Code of Virginia mandates the use of investigational allowances and assessments for deficiencies as established by regulation. In order for the agency to properly carry out these mandates, regulations to adopt definitions, records, manufacturing practices, and the distribution and storage of regulated products prior to final sale are deemed necessary in order to give the full intent and meaning of the Virginia Fertilizer Act.

Purpose: The purposes of this regulation are to ensure that: (i) regulated products are properly formulated and labeled; (ii) the manufacturer’s recommendations for use of these regulated products are in accordance with methods and procedures that enhance the safety, quality and quantity of the food supply for both humans and animals; (iii) guidelines are established for the methods used to provide verification of labeling claims for regulated products; and (iv) assessments against the manufacturer of a product that is deficient when compared to its guarantee, or that is not properly labeled and thus has caused a negative economic impact on a consumer, are paid to the consumer when he may be identified.

The goal of the regulation is to protect the health and welfare of citizens by properly labeling the contents of regulated products such as fertilizer-pesticide mixtures. The regulation requires the product label to show the proper use and application rates for the product so that improper applications, which might be harmful to persons, pets, livestock or the environment, are diminished.

The proposed amendments serve to make the regulation uniform with the Uniform Rules and Regulations of the Association of American Plant Food Control Officials (AAPFCO). All states and Canada are encouraged by AAPFCO and the National Association of State Departments of Agriculture to promote uniformity and decrease barriers to trade by adopting the AAPFCO uniform regulations. The amendments will assist Virginia based manufacturers of regulated products in competing outside of the Commonwealth of Virginia since the Virginia regulations will mirror regulations in other states.

The regulation serves to clarify provisions within the Code of Virginia and provides guidance to individuals affected. The regulation provides a uniform system of labeling regulated products so consumers can utilize the products without causing harm to themselves, animals or the environment. The regulation also serves to prevent unscrupulous manufacturers from intentionally marketing products that will cause economic harm to Virginia agriculture and consumers by providing less nutrient value than what is guaranteed on the label.

Substance: Substantive changes to existing sections include:

1. Reducing the amount of primary and secondary nutrients required in fertilizer to allow for the use of organic and new types of fertilizer. The existing regulation prevents these fertilizers from being distributed in Virginia.

2. Reducing the assessments for deficiencies in secondary elements more closely follows the modern agricultural practice of applying fewer nutrients in split applications to more closely meet the nutritional needs of the crop.

3. Amended labeling requirements will allow regulated product manufacturers to use and guarantee new forms of nutrients such as slowly available and organic forms of nitrogen. This will allow more forms of regulated products to be distributed in Virginia, which will increase competition in the industry while providing more label information for consumers to make an informed choice between products.

4. Adopting sampling and analysis procedures that are scientifically based and that are consistent with other states guarantees that Virginia regulatory officials will treat the regulated industry in a fair and equitable manner.

Issues: The advantages of the amendments include: (i) the public will have greater access to regulated products that are more precisely labeled to protect their health; (ii) the industry will be able to market products without being burdened by unnecessary regulation; (iii) the regulations will be easier to read and understand for the industry and the regulators; and (iv) the regulation will be more uniform with other states allowing for increased interstate competition in the industry.

There are no disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Virginia Department of Agriculture and Consumer Services (VDACS) proposes several amendments in order to make the regulations comply with the Uniform Rules and Regulations of the Association of American Plant Food Control Officials (AAPFCO). According to VDACS, all 50 states traditionally set their regulations to comply with the AAPFCO regulations. The proposed changes include: (i) reduction in the minimum amount of plant food allowed in a product from 18% to 3.0% for chemical fertilizers and 1.5% for organic fertilizers, (ii) reducing the assessment (penalty) for deficiencies in secondary and minor elements, (iii) allowing fertilizers to be sold by either net volume or net weight, and (iv) permitting manufacturers to use and claim on their labels new forms of fertilizer ingredients such as slowly available plant nutrients.

Estimated economic impact. The proposed amendments will reduce the minimum amount of plant food allowed in a product from 18% to 3.0% for chemical fertilizers and 1.5% for organic fertilizers. According to VDACS, less-concentrated fertilizers are easier and safer for consumers to use. Also, more frequent applications of less-concentrated fertilizers enable the soil to absorb more of the applied fertilizer and reduce environmentally harmful runoff of unabsorbed nutrients. VDACS has not enforced the 18% minimum concentration for several years; less-concentrated fertilizers have been widely available in the Commonwealth. Thus, this proposed change would not likely have a large effect. If there are any potential producers and sellers of less-concentrated fertilizers who have not and would not have sold their products in Virginia due to the current regulations, then this proposed change may increase the variety and quantity of less-concentrated fertilizers on the market. In this case, the public may benefit by having additional choices and possibly lower prices due to increased competition.

In order to match the AAPFCO regulations, VDACS proposes to reduce the assessment (penalty) for deficiencies in secondary and minor elements. Under the current regulations, for a deficiency in a secondary micronutrient element, an assessment of $1.00 per ton, plus three times the commercial value of the shortage is paid by the manufacturer, dealer, or agent to the ultimate user of the fertilizer. The agency proposes to reduce the assessment to $1.00 per ton, plus two times the commercial value of the shortage. Thus, the cost to the manufacturer, dealer, or agent for selling fertilizer with deficiencies in secondary and minor elements, whether accidental or intentional, is lessened. The lower cost of selling deficient fertilizer may reduce the producer’s incentive to maintain investment in quality control, and may encourage a less scrupulous manufacturer or dealer to intentionally sell fertilizer with lower nutrient levels than guaranteed. On the other hand, many or most producers may find the potential loss of product reputation due to the potential finding of deficiencies to be high enough cost to maintain high quality control standards and to avoid intentionally including lower nutrient levels than guaranteed. Data is not available to determine whether the lower assessment for deficient fertilizer will significantly affect the behavior of manufacturers, dealers, and agents.

Under the current regulations, fertilizer labels must include a statement of net weight. The proposed amendments change the label requirement for “net weight” to “quantity statement.” Thus, fertilizers could by sold by net volume, which may be more useful information than weight for liquid fertilizer, for example. By increasing the flexibility on how to label quantity on the label, while maintaining the requirement that quantity is accurately labeled, this proposed change appears to be beneficial without introducing new cost.

The proposed regulations will allow manufacturers to use and claim on their labels new forms of fertilizer ingredients, such as slowly available and organic forms of nitrogen, that are deemed to be legitimate plant nutrients by AAPFCO. In practice, VDACS has permitted fertilizer labels that include these new forms of fertilizer ingredients for several years. Thus, similar to the less-concentrated fertilizers, this proposed change would not likely have a large effect. If there are any potential producers and sellers of fertilizers who have not and would not have produced and sold their products due to the current regulations, then this proposed change may increase the variety and quantity of less-concentrated fertilizers on the market. In this case, the public may benefit by having additional choices and possibly lower prices due to increased competition.

Businesses and entities affected. The proposed amendments potentially affect the approximately 35 members of the fertilizer industry that do business in Virginia, plus potential entrants, and consumers of fertilizer.

Localities particularly affected. The proposed changes potentially affect all localities in the Commonwealth.

Projected impact on employment. The proposed amendments will not likely significantly affect employment.

Effects on the use and value of private property. The proposal to reduce the assessment for deficient secondary and minor elements may have a small negative effect on the value of a small number of farmers’ property, and may have a small positive effect on the value of a small number of producers of fertilizer. If there are any current or potential producers of fertilizer that have not sold products in Virginia due to the current regulations stated prohibition on fertilizers with plant food concentration below 18 percent or the prohibition on the use and claim of new forms of fertilizer ingredients, despite the agency’s lack of enforcement, then the value of these firms may increase and some current producers may have lower profits due to increased competition.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs with the economic impact analysis submitted by the Department of Planning and Budget.

Summary:

The proposed amendments update the following areas of the regulation: (i) definitions; (ii) plant nutrients; (iii) labels; (iv) investigational allowances and penalties; (v) minimum plant food allowed; and (vi) sampling and analysis procedures. The amendments include changes needed to make the regulation compatible with the 1994 changes to the Virginia Fertilizer Act (§ 3.1-106.1 et seq. of the Code of Virginia).

2 VAC 5‑400‑10. Definitions.

A. Except as the board designates otherwise in specific cases, the names and definitions for commercial fertilizer shall be those adopted as official by the Association of American Plant Food Control Officials.

B. The following words and terms, when used in this chapter, shall have the following meaning, unless the context clearly indicates otherwise:

"Commissioner" means the Commissioner of the Virginia Department of Agriculture and Consumer Services.

"Fertilizer Law" means Chapter 10 10.1 (§ 3.1‑74 3.1-106.1 et seq.) of Title 3.1 of the Code of Virginia, known as the Virginia Fertilizer Law Act.

"Pesticide Law" means Chapter 14 14.1 (§ 3.1‑189 3.1-249.27 et seq.) of Title 3.1 of the Code of Virginia, known as the Virginia Pesticide Law Control Act.

2 VAC 5‑400‑20. Plant nutrients in addition to nitrogen, phosphorus and potassium.

Other plant nutrients, when claimed in any written, printed, or graphic matter, shall be registered and guaranteed on the package; or if in bulk, on the accompanying invoice or delivery slip. Guarantees shall be made on the elemental basis. Sources of the guaranteed elements and proof of their availability shall be provided to the commissioner upon request. Except guarantees for those water soluble nutrients labeled for ready to use foliar fertilizers, ready to use specialty liquid fertilizers, hydroponic or continuous liquid feed programs and guarantees for horticultural growing media, the minimum percentages which that will be accepted as guarantees or for registration are as follows:

Element
%

A. 1. Calcium (Ca)
1.00

B. 2. Magnesium (Mg)
0.50

C. 3. Sulfur (S)
1.00

D. 4. Boron (B)
0.02

E. 5. Chlorine (Cl)
0.10

F. 6. Cobalt (Co)
0.0005

G. 7. Copper (Cu)
0.05

H. 8. Iron (Fe)
0.10

I. 9. Manganese (Mn)
0.05

J. 10. Molybdenum (Mo)
0.0005

K. 11. Sodium (Na)
0.10

L. 12. Zinc (Zn)
0.05

Proposed labels and directions for use of the fertilizer shall be furnished upon request with the application for registration. Warning or caution statements are required on the label for any product which contains 0.001% or more of molybdenum. Any of the above listed elements which are guaranteed shall appear in the order listed, immediately following guarantees for the primary nutrients nitrogen, phosphorous, and potassium.

2 VAC 5‑400‑30. Speciality Specialty fertilizer labels.

A. The following information, if not appearing on the face or display side in a readable and conspicuous form, shall occupy at least the upper third of a side of the container, and shall be considered the label. (With the exception of "net weight quantity statement," which must always appear on the display panel of the package or container.)

Net Weight 1. Quantity statement
1. 2. Brand name.

2. 3. Grade.

4. Guaranteed Analysis:

Total Nitrogen (N)
%


% Ammoniacal Nitrogen** ***


% Nitrate Nitrogen** ***

% Water Insoluble Nitrogen* **

% Urea Nitrogen***


% (Other recognized and determinable forms of N)***

Available Phosphoric Acid (P2O5)
%

Soluble Potash (K2O)
%

Additional Plant Nutrients as prescribed by regulation.

** Potential Acidity or Basicity
% or ............................... lbs.

Calcium Carbonate Equivalent per ton.

5. Sources of nutrients, when shown on the label, shall be listed below the completed guaranteed analysis statement.

6. Name and address of registrant.

NOTES:

*Zero (0) guarantees should not be made and may not appear in statement except in nutrient guarantee breakdowns.

* ** If claimed or the statement "organic" or "slow acting nitrogen" is used on the label.

** *** If claimed or required.

B. Slowly available or slowly released plant nutrients.

1. No fertilizer label shall bear a statement that connotes or implies the presence of a slowly available or slowly released plant nutrient unless the nutrient or nutrients are identified and guaranteed at a level of at least 15% of the total guarantee for that nutrient or nutrients.

2. When a fertilizer label implies or connotes that the nitrogen is slowly available through the use of "organic," "organic nitrogen," "ureaform," "long‑lasting," or similar terms, the guaranteed analysis must indicate the percentage of water insoluble or slowly available nitrogen in the material Types of products with slow release properties recognized are (i) water insoluble, such as natural organics, ureaform materials, urea-formaldehyde products, isobutylidene diurea, oxamide, etc., (ii) coated slow release, such as sulfur coated urea and other encapsulated soluble fertilizers, (iii) occluded slow release, where fertilizers or fertilizer materials are mixed with waxes, resins, or other inert materials and formed into particles and (iv) products containing water soluble nitrogen such as ureaform materials, urea-formaldehyde products, methylenediurea (MDU), dimethylenetriurea  (DMTU), dicyanodiamide (DCD), etc.  The terms "water insoluble," "coated slow release," "slow release," "controlled release," "slowly available water soluble," and "occluded slow release" are accepted as descriptive of these products, provided the manufacturer can show a testing program substantiating the claim (testing under guidance of Experiment Station personnel or a recognized independent researcher acceptable to the commissioner).  A laboratory procedure, acceptable to the commissioner for evaluating the release characteristics of the product, must also be provided by the manufacturer upon request of the commissioner.

3. If a label states the amount of organic nitrogen present in a phrase, such as "25.0% of the organic nitrogen from ureaformaldehyde (ureaform)," then the water insoluble nitrogen guarantee must be not less than 60.0% of the nitrogen so designated. Coated urea shall not be included in meeting the 60% requirement.
Example:
10‑6‑4 Rose Food


25.0% of Nitrogen is Organic

10(Total N) X .25(% N claimed or Organic) X .60

(Average insolubility in H2O) of organic nitrogen sources = 1.5% WIN

4. When the water insoluble or slowly available nitrogen is less than 15% of the total nitrogen, the label shall bear no references to any designations such as stated in subdivision B 2 of this section.

5. The term "Coated‑slow release fertilizer," or "Coated‑slow release" shall be accepted as descriptive of products.

6. Further, the terms and phrases in subdivisions 2 and 5 of this subsection shall be allowed for any products that can show a testing program substantiating the claim. (Testing under the guidance of experiment station personnel, or a recognized reputable researcher, etc.)

7. 4. Association of Official Analytical Chemist (AOAC) Method 2,047 herein referred to as AOAC International analytical methods or those adopted by the commissioner pursuant to § 3.1-106.4 B of the Virginia Fertilizer Act shall be used initially to substantiate the fact that "Coated‑slow release" and "occluded slow release" materials are present. The determination need only be modified by the elimination of sample grinding during preparation.
C. Soil amendment and soil conditioners.

1. Each container of a soil amendment or soil conditioner shall be labeled in a legible and conspicuous form to show the following information:

a. The net weight of the contents quantity statement;

b. The name of the product;

c. The guaranteed analysis, including the common or usual English name and the percentage of each active ingredient, and the name and percentage of inert ingredients;

d. A statement of the purpose of the product, stated in terms of the claimed or beneficial effect resulting from the use of the product;

e. Adequate directions for use, and cautions or warnings against misuse, if applicable; and

f. The name and address of the registrant.

2. Bulk lots shall be labeled by attaching a copy of a printed label to the invoice, or by the inclusion on the invoice of all information required by subdivision C 1 of this section. The invoice shall be given to the purchaser at the time of sale or delivery.

3. The commissioner may require proof of any claims made for any soil amendment or soil conditioner. If no claims are made, the commissioner may require proof of usefulness and value. For evidence of proof, the commissioner may rely on experimental data, evaluations or advice from such sources as the extension service of the Virginia Polytechnic Institute and State University and the Virginia State University. The experimental data shall relate to Virginia conditions for which the product is advertised or sold. The commissioner may accept or reject other sources of proof as additional evidence in evaluating soil amendments or soil conditioners.

4. No soil amending or soil conditioning ingredient may be listed or guaranteed on the labels or in labeling of soil amendments or soil conditioners without the commissioner's approval. The commissioner may allow a soil amending or soil conditioning ingredient to be listed or guaranteed on the label or in labeling if satisfactory supportive data is provided to substantiate the value and usefulness of the product. The commissioner may rely on outside sources such as the extension service of the Virginia Polytechnic Institute and State University and the Virginia State University for assistance in evaluating the data submitted. When a soil amending or soil conditioning ingredient is permitted to be listed and guaranteed, it must be verifiable by laboratory methods and is subject to inspection and analysis. The commissioner may prescribe methods and procedures of inspection and analysis of the soil amending or soil conditioning ingredient.

5. With the application for registration for each product the applicant shall submit a copy of the label, a copy of all advertisements and any other materials to be used in promoting the sale of the soil amendment or soil conditioner.

2 VAC 5‑400‑50. Investigational allowances or tolerances and penalties assessments.

A. * A commercial fertilizer shall be deemed deficient if the analysis of any primary nutrient is below the guaranteed analysis or grade by more than 0.30% plus 3.0% of the guarantee, or if the overall index value of the fertilizer is below 97.0%. Except when the found relative value of a sample is equal to or exceeds the guaranteed relative value, an overage in primary nutrients may compensate for a deficiency in another primary nutrient up to 10.0% of the guarantee of the deficient nutrient, not to exceed two units. No compensation will be allowed toward a deficiency unless the total percent of primary plant nutrients is equal to or greater than the percent guaranteed or if the deficiency exceeds 10.0% of the guarantee or the deficiency exceeds two units. If more than one primary nutrient is in penalty deficiency status, no compensation will be allowed.

B. Assessment for deficiency of nitrate nitrogen or water insoluble nitrogen.

1. Fertilizers guaranteed to contain 1.0% or less: If the nitrogen content of any commercial fertilizer is found to be 1/3 or more, less than the guaranteed minimum, the commissioner shall assess a penalty make an assessment against the manufacturer, dealer, or agent. This penalty assessment shall amount to twice the value of the deficiency.

2. Fertilizers guaranteed to contain more than 1.0%: If the nitrogen content of any commercial fertilizer is found to be 1/4 or more, less than the guaranteed minimum, the commissioner shall assess a penalty make an assessment against the manufacturer, dealer, or agent. This penalty assessment shall amount to twice the value of the deficiency.

C. Secondary and minor elements shall be deemed deficient if any element is below the guarantee by an amount exceeding the values in the following schedule:

ELEMENT

Calcium
0.2 unit + 5.0%; of guarantee

Magnesium 
0.2 unit + 5.0% of guarantee

Sulfur 
0.2 unit + 5.0% of guarantee

Boron 
0.003 unit + 25.0% of guarantee

Cobalt 
0.0001 unit + 30.0% of guarantee

Molybdenum 
0.0001 unit + 30.0% of guarantee

Chlorine (except for tobacco) 
0.005 unit + 10.0% of guarantee

Copper 
0.005 unit + 10.0% of guarantee

Iron 
0.005 unit + 10.0% of guarantee

Manganese 
0.005 unit + 10.0% of guarantee

Sodium 
0.005 unit + 10.0% of guarantee

Zinc 
0.005 unit + 10.0% of guarantee

The maximum allowance when calculated as above shall be one unit (1.0%).

D. Penalties Assessments for secondary and minor elements. For each deficiency in a secondary or micronutrient element, a penalty the commissioner shall make an assessment against the manufacturer, dealer or agent of $1.00 per ton, plus three two times the commercial value of the shortage, which shall be paid to the ultimate user of the fertilizer. If the purchaser is not known, then the penalty assessment shall be paid to the State Treasury and reported to the State Comptroller, who shall credit the amount to a special fund.

E. If the guaranteed minimum chlorine content of fertilizer labeled for tobacco is exceeded by more than 0.5%, a penalty the commissioner shall be assessed make an assessment against the manufacturer, dealer or agent equal to 10.0% of the value of the fertilizer for each 0.5% or fraction thereof of excess.

* In applying these investigational allowances, the recommended Association of Official Analytical Chemists AOAC International procedures for obtaining samples, sample preparation, and analyses must be used. These are described in the current 17th edition of the "Official Methods of Analysis of the Association of Official Analytical Chemists AOAC International" and in subsequent issues of the "Journal of Official Analytical Chemists." Averaging at least two values must be adhered to. Values carried to two decimals are to be used in this averaging, but values may be rounded to one place where preferred in reporting.

2 VAC 5‑400‑80. Minimum plant food allowed.

A. No person shall be allowed to distribute, register, or offer for sale any mixed fertilizer, collodial phosphate or similar materials in this Commonwealth which contains less than 18.0 3.0% of plant food, (total nitrogen, available phosphoric acid phosphate and soluble or available potash, either singly or in combination) except as provided in subsections B and C of this section.

B. There may be one grade of tobacco plant bed fertilizer in which the sum of guarantees for The commissioner may allow mixed fertilizer with a minimum of 1.5% of plant food (total nitrogen, available phosphoric acid, phosphate and soluble or available potash shall not total less than 16.0%, either singly or in combination) to be distributed, registered, or offered for sale if the plant food is derived primarily from organic materials.

C. The minimum plant food requirement shall not apply to ground rock phosphate.

Procedures used in sample preparation and analysis for enforcement of this chapter are available from:

Association of Official Analytical Chemists

1111 North 29th Street

Suite 210

Arlington, Virginia 22209

2 VAC 5-400-90. Sampling and analysis procedures.

Unless otherwise adopted by the commissioner pursuant to § 3.1-106.4 B of the Virginia Fertilizer Law, procedures for obtaining samples, sample preparation, and sample analysis shall be those described in the 17th edition (2000) of the “Official Methods of Analysis of AOAC International.

Procedures used in sample preparation and analysis for enforcement of this chapter are available from:

AOAC International

481 North Frederick Avenue

Suite 500

Gaithersburg, Maryland 20877-2417

DOCUMENTS INCORPORATED BY REFERENCE

Official Methods of the Association Analysis of Official Analytical Chemists AOAC International, 17th Edition, 2000, Volumes 1 and 2.

NOTICE: The forms used in administering 2 VAC 5-400, Rules and Regulations for the Enforcement of the Virginia Fertilizer Law are listed below. Any amended or added forms are reflected in the listing and are published following the listing.

FORMS

Application For New Fertilizer Product Registration (rev. 10/01).
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