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STATE WATER CONTROL BOARD

Title of Regulation: 9 VAC 25-420. James River 3(C) Wastewater Management Plan Peninsula Area (REPEALING).

Title of Regulation: 9 VAC 25-430. Roanoke River Basin Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-440. Upper Roanoke River Subarea Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-450. Upper James River Basin Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-452. Upper James-Jackson River Subarea Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-460. Metropolitan/Regional Water Quality Management Plan for Northern Neck Planning District (No. 17) (REPEALING).

Title of Regulation: 9 VAC 25-470. York River Basin Water Quality Management Plan. (REPEALING).

Title of Regulation: 9 VAC 25-480. Tennessee and Big Sandy River Basins Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-490. Rappahannock Area Development Commission (RADCO) 208 Areawide Waste Treatment Management Plan and Potomac-Shenandoah River Basin 303(E) Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-500. State Water Quality Management Plan for the Fifth Planning District (REPEALING).

Title of Regulation: 9 VAC 25-510. Water Quality Management Plan for the Southwest Virginia 208 Planning Area (REPEALING).

Title of Regulation: 9 VAC 25-520. Water Quality Management Plan for the First Tennessee-Virginia Development District (REPEALING).

Title of Regulation: 9 VAC 25-530. Water Quality Management Plan for the Hampton Roads Planning Area (Planning Districts 20 & 21) (REPEALING).

Title of Regulation: 9 VAC 25-540. Water Quality Management Plan for the New River Basin (REPEALING).

Title of Regulation: 9 VAC 25-550. Small Coastal River Basins and Chesapeake Bay Virginia Eastern Shore Portion Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-560. Potomac-Shenandoah River Basin Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-570. Richmond-Crater Interim Water Quality Management Plan (REPEALING).

Title of Regulation: 9 VAC 25-572. Water Quality Management Plans (REPEALING).

Title of Regulation: 9 VAC 25-720. Virginia Water Quality Management Planning Public Participation Guidelines Regulation.

Statutory Authority: § 62.1-44.15 of the Code of Virginia and 33 USC § 1313(e) of the Clean Water Act.
Public Hearing Date: December 10, 2001 - 2 p.m.
Public comments may be submitted until 5 p.m. on January 11, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Charles Martin, Department of Environmental Quality, P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-4462, FAX (804) 698-4136 or e-mail chmartin@deq.state.va.us.

Basis: The Clean Water Act, § 303(d)(1)(c) and (2), as implemented by the Federal Water Quality Management Regulation, 40 CFR Part 130, authorizes the states to develop Total Maximum Daily Loads (TMDLs). Sections 62.1-44.15(10), 62.1-44.15(13), and 62.1-44.19:7 of the Code of Virginia give the State Water Control Board the duty and authority to develop and adopt TMDLs and establish programs for effective areawide and basinwide water quality control and management. The Code of Virginia also authorizes the board to develop pollution abatement and water quality control plans.

Water Quality Management Plans are required by § 303(e) of the Clean Water Act (33 USC § 1313(e)) as implemented by 40 CFR Part 130. Federal law does not require that water quality management plans be adopted as regulation.

Purpose: The proposed primary action is to adopt a Water Quality Management Planning Public Participation Guidelines (WQMPPPG) regulation. This regulation sets forth the public participation procedures that the board shall follow in connection with development of Total Maximum Daily Loads (TMDLs), certain wasteload allocation studies, § 303(d) lists of impaired waters, and the Water Quality Management Plans (WQMPs). Since most of the pollutant reductions quantified in the TMDLs are to be achieved through voluntary strategies, public participation in the TMDL process and related water quality management program is essential for the attainment of water quality standards. This regulation is needed to provide the public and stakeholders with an adequate opportunity to participate in the development and implementation of these water quality management planning programs.

The secondary proposed action is the repeal of the existing WQMPs as state regulations. These plans are basinwide or areawide waste treatment or pollution control management plans developed in accordance with §§ 208 and 303(e) of the Clean Water Act (CWA), as implemented by 40 CFR Part 130. These plans serve as repositories for TMDLs, water quality based effluent limits, and the recommended pollution control measures needed to attain or maintain water quality standards.

There are currently 18 WQMPs that have been adopted as regulations by the board during the 1970s and through the early 1990s. These plans no longer reflect current conditions and need to be updated. There are no federal or state statutory or regulatory requirements for the plans to be regulations, but they continue to be carried on the books of the Virginia Registrar of Regulations. The repeal of these plans as regulations will allow for a more dynamic WQMP update process; reduce potential for conflicts between TMDLs, VPDES permits and the existing WQMPs; and eliminate unnecessary and outdated regulations.

The proposed regulatory actions are necessary to protect the health, safety or welfare of the citizens of the Commonwealth because they ensure opportunity for the public to become involved in water quality management planning activities and allow for a more dynamic planning process thereby improving the planning process.

Substance: The proposed primary action, Water Quality Management Planning Public Participation Guidelines (WQMPPPG) regulation, sets forth the public participation procedures that the board shall follow in connection with development of Total Maximum Daily Loads (TMDLs), certain wasteload allocation studies, § 303(d) lists of impaired waters, and the Water Quality Management Plans (WQMPs). The proposed secondary action is the repeal of the existing WQMPs as state regulations.

Issues: The advantages of the primary proposal, the WQMPPPG regulation, are providing the public with adequate opportunity to participate in water quality management planning programs, especially TMDLs. The proposed WQMPPPG regulation provides more opportunity for public involvement in water quality management programs than existing state or federal regulations. For example, the federal public participation requirements for TMDLs are a single public notice in the Virginia Register. The minimum public participation requirements for a TMDL in the proposed WQMPPPG regulation are two public notices in the Virginia Register and two public meetings.

Much of the pollutant reductions identified and quantified in the TMDLs are to be achieved through voluntary programs and strategies. Public understanding and support is essential for the TMDL pollutant reductions to be implemented. The proposed WQMPPPG regulation provides assurance that adequate public participation will be provided.

The advantages of the repeal of the 18 existing WQMPs as regulations are allowing for a more dynamic WQMP development/update process; reducing potential for conflicts between TMDLs, VPDES permits and the existing WQMPs; and eliminating unnecessary and outdated regulations.

There are no federal or state requirements that WQMPs be adopted as regulations.

There is no potential disadvantage to the public, agency, or the Commonwealth resulting from the adoption of the WQMPPPG regulation or the repeal of the 18 WQMPs as state regulations.

Locality Particularly Affected: These proposed actions are statewide in application and will not affect one locality more than another.

Public Participation: In addition to any other comments, the board is seeking comments on the costs and benefits of the proposal, the impacts on point and nonpoint source stakeholders that are subject to the TMDL process and the impacts of the regulation on farm or forest lands. Anyone wishing to submit written comments for the public comment file may do so at the public meeting, by mail, or by email to Charles H. Martin, Department of Environmental Quality, P.O. Box 10009, Richmond, Virginia 23240, telephone (804) 698-4462, FAX (804) 698-4032 or e-mail chmartin@leg.state.va.us. Written comments must include the name and address of the commenter. In order to be considered comments must be received by the close of the comment period.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed amendments establish procedures for notifying the public concerning opportunities for participation in the development of total maximum daily loads, wasteload allocations, the list of impaired waters, and water quality implementation plans. The proposed changes will also repeal existing water quality management plans which are adopted as state regulations and serve as repositories for total maximum daily loads (TMDLs), water quality based effluent limits, and recommended pollution control measures.

Estimated economic impact. Currently, there are 18 water quality management plans that have been adopted as regulations.1 Any amendments to these regulations have to go through the regulatory process, which takes about 18 months and provides an opportunity for the public to comment. The requirements of the regulatory process make it difficult to incorporate the most recent changes into water quality management plans on a regular basis. According to the Department of Environmental Quality (the agency), water quality management plans in the regulations no longer reflect current conditions including wasteload allocations, new dischargers, the list of impaired waters, and locations of monitoring stations. The most recent conditions are incorporated into the point source permits. However, the discrepancy between the conditions in the water quality management plans as regulations and the permits may potentially cause enforcement and litigation problems.

The proposed action will remove the water quality management plans from the Virginia Administrative Code and establish public participation guidelines in their development. The public and stakeholders will be provided an opportunity to participate in the TMDL development, wasteload allocations, defining impaired waters, and implementation plans. The economic value of public participation is difficult to measure. However, the decision making process is improved if individuals, especially those who will be affected by the decision, are allowed to have input. The voluntary nature of participation in the plans to achieve pollutant reductions adds to the value of public participation. The opportunity for the public to participate on substantive matters that will be provided under the proposed regulations is more than what is provided in the current process. For example, the proposed regulations will require at least two public notices and two public meetings for TMDLs while currently only a single public notice is required. This may increase the costs by a small amount. However, the additional benefits from the improved decision-making process should outweigh the additional cost of providing the forum for public participation.

There are no federal or state statutory requirements for the plans to be regulations. Consistent with this fact, the Commonwealth is the only state in region III2 that includes water quality plans in the regulations.3
Overall, the proposed amendments are expected to enable the plans to be updated more frequently and to be more consistent with changes in TMDLs and permits, increase public participation, and eliminate unnecessary and outdated regulations.

Businesses and entities affected. The proposed regulations could potentially affect any individual interested in the development of water quality management plans. According to the agency, those most likely to be affected are the agency itself and at least 28 Virginia pollution discharge elimination permit holders that discharge into impaired and non-impaired waters where a multiple discharger wasteload allocation study is expected to be prepared.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. No significant impact on employment is expected.

Effects on the use and value of private property. The proposed changes are not expected to have a significant impact on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The department has reviewed the economic impact analysis prepared by the Department of Planning and Budget and has no comment.

Summary:

The proposed primary action is to adopt a Water Quality Management Planning Public Participation Guidelines (WQMPPPG) regulation. This regulation sets forth the public participation procedures that the board shall follow in connection with development of Total Maximum Daily Loads (TMDLs), certain wasteload allocation studies, § 303(d) Lists of impaired waters, and the Water Quality Management Plans (WQMPs). This regulation will provide the public and stakeholders with an adequate opportunity to participate in the development and implementation of these water quality management planning programs.

The proposed secondary action is the repeal of the existing WQMPs as state regulations. These plans are basinwide or areawide waste treatment or pollution control management plans developed in accordance with §§ 208 and 303(e) of the Clean Water Act (CWA), as implemented by 40 CFR Part 130. These plans serve as repositories for TMDLs, water quality based effluent limits, and the recommended pollution control measures needed to attain or maintain water quality standards.

CHAPTER 720.
VIRGINIA WATER QUALITY MANAGEMENT PLANNING PUBLIC PARTICIPATION GUIDELINES REGULATION.
9 VAC 25-720-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Board" means the Commonwealth of Virginia State Water Control Board or State Water Control Board.

"Department" means the Virginia Department of Environmental Quality.

"Director" means the Director of the Virginia Department of Environmental Quality.

"CWA" means the Clean Water Act, as amended, 33 USC § 1251 et seq.

"EPA" means the United States Environmental Protection Agency.

"Impaired waters" means those water bodies or water body segments that are not fully supporting or are partially supporting of the fishable and swimmable goals of the Clean Water Act and include those waters identified as impaired according to subdivision C 1 of § 62.1-44.19:5 of the Code of Virginia.

"Nonpoint source" means a source of pollution that is not collected or discharged as a point source.

"Point source" means any discernible, defined and discrete conveyance, including but not limited to any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container, rolling stock, vessel or other floating craft, from which pollutants are or may be discharged. This term does not include return flows from irrigated agricultural land.

"303(d) list" means the list, pursuant to the federal Clean Water Act (33 USC § 1313 et seq.) and § 62.1-44.19:5 C and D of the Code of Virginia, identifying all waters or stream segments that fail to attain the quality required by the water quality standards or that fail to attain the assigned beneficial uses.

"303(d) report" means the 303(d) list and other items pursuant to § 62.1-44.19:5 C of the Code of Virginia.

"305(b) report" means the biennial report describing the status of water quality for all navigable waters that each state must develop and submit to EPA pursuant to the federal Clean Water Act (33 USC § 1315 et seq.).

"Total maximum daily load (TMDL)" means the amount of a pollutant that a particular water or stream segment can assimilate and still meet all the requirements of the water quality standards and attain all the assigned beneficial uses.

"Virginia Pollutant Discharge Elimination System (VPDES) Permit" means a document issued by the board, pursuant to state regulation 9 VAC 25-31, authorizing under prescribed conditions the potential or actual discharge of pollutants from a point source to surface waters and the use or disposal of sewage sludge. Under the approved state program, a VPDES permit is equivalent to a NPDES permit.

"Wasteload allocation" means the portion of a receiving water’s loading capacity that is allocated to one or more existing or future point sources of pollution.

"Wasteload allocation study" means the development or modification of a wasteload allocation for one discharger in a nonimpaired water that may modify or limit the allocations assigned to other dischargers to the same water or stream segment.

"Water quality management plans (WQMPs)" means watershed plans prepared under the federal Clean Water Act (33 USC § 1313 et seq.) containing in part the following elements: TMDLs, water quality based effluent limits, schedules for compliance of effluent limits, nonpoint source management and control strategies, provisions for intergovernmental cooperation, and implementation measures.

"Water Quality Monitoring, Information, and Restoration Act (WQMIRA)" means §§ 62.1-44.19:4 through 62.1-44.19:8 of the Code of Virginia.

"Water quality standards (WQS)" mean provisions of state or federal law that consist of designated use or uses for the waters of the Commonwealth and water quality criteria for such waters based upon such uses. Water quality standards are to protect the public health or welfare, enhance the quality of water and serve the purposes of the State Water Control Law (§ 62.1-44.2 et seq. of the Code of Virginia) and the federal Clean Water Act (33 USC § 1251 et seq.).

9 VAC 25-720-20. Purpose.

This regulation sets forth the public participation procedures that the board shall follow in connection with development of TMDLs, certain wasteload allocation studies, § 303(d) lists, and WQMPs in order to provide the public and stakeholders with an adequate opportunity to participate in their development and implementation.

9 VAC 25-720-30. Public notice of TMDL actions.

A. The board shall give public notice of the following actions:

1. A TMDL development process is beginning under § 62.1-44.19:7 of the Code of Virginia;

2. A draft TMDL has been prepared and is ready for public review and comment;

3. A TMDL implementation plan development process is beginning under § 62.1-44.19:7 of the Code of Virginia;

4. A draft TMDL implementation plan has been prepared and is ready for public review and comment; and

5. A two-year priority schedule for TMDL development has been prepared pursuant to § 62.1-44.19:7 C of the Code of Virginia and is ready for public review and comment.

B. Public notices may describe more than one TMDL or TMDL actions.

9 VAC 25-720-40. Public notice of wasteload allocation study.

A. For wasteloads that affect only one discharger in a nonimpaired water, opportunity for public participation shall be limited to that provided during the permit issuance procedures in accordance with 9 VAC 25-31.

B. The board shall give public notice when a wasteload allocation study in a nonimpaired water is to be prepared that may result in the modification or limitation of the allocation assigned to more than one discharger to the same water or stream segment.

C. Wasteload allocation studies are guidance only with no legally binding effect.

D. Wasteload allocation decisions will be made in accordance with 9 VAC 25-31.

E. Public notices may describe more than one wasteload allocation study.

9 VAC 25-720-50. Public notice of 303(d) report actions.

A. The board shall give public notice of the following actions:

1. The draft procedure for developing the 305(b) report and 303(d) report for defining impaired waters has been prepared under § 62.1-44.19:5 C of the Code of Virginia and is available for public review and comment;

2. The draft 303(d) report has been prepared under § 62.1-44.19:5 C of the Code of Virginia and is available for public review and comment; and

3. An impaired water has attained water quality standards and is to be removed from the EPA approved 303(d) list.

B. Public notices may describe more than one 303(d) report action.

9 VAC 25-720-60. Public notice of WQMP actions.

A. The board shall give public notice of the following actions:

1. A WQMP revision is beginning under 9 VAC 25-720-70 C;

2. WQMP advisory committee is to meet; and

3. A revised WQMP has been prepared and is ready for public review and comment.

B. Public notices may describe more than one WQMP action.

9 VAC 25-720-70. Conditions applicable to WQMPs.

A. WQMPs shall comply with the conditions set forth in § 303(e) of the CWA.

B. WQMPs serve as repositories for TMDLs, wasteload allocations, TMDL implementation plans, and other information pursuant to § 303(e) of the Clean Water Act and § 62.1-44.19:7 of the Code of Virginia.

C. Every five years all WQMPs shall be reviewed and the director shall determine if revisions are needed to reflect new requirements or changing water quality conditions.

D. Advisory committees shall be established to assist the board in the revision of the WQMP. WQMP advisory committees shall include, but not be limited to, representatives in the watershed from local governments, environmental groups, agriculture, silviculture, manufacturing, and mining.

9 VAC 25-720-80. Public notice methods.

A. Virginia Register. Public notices described under 9 VAC 25-720-30 A, 9 VAC 25-720-40 B, 9 VAC 25-720-50, and  9 VAC 25-720-60 shall be given by publication in the Virginia Register.

B. Mailings. Public notice described in 9 VAC 25-720-30 A 1 through 4, 9 VAC 25-720-40 B, and 9 VAC 25-720-60 shall be given by mailing or e-mailing a copy of a notice to the following:

1. Any VPDES permittee within the watershed that may have their wasteload allocation modified or limited by the TMDL or wasteload allocation study;

2. Any planning district commission that may have jurisdiction over the areas included in the action;

3. Persons on the mailing list maintained by the board including those who request to be on the list;

4. Federal and state agencies having jurisdiction that may be affected by the action;

5. Soil and water conservation districts having jurisdiction over areas included in the action;

6. Chief administrative officer or designee and chair of governing body or designee of any unit of local government having jurisdiction over the areas included in the action; and

7. Any adjacent state that may be affected by the results of the action.

C. Newspaper. The public notice described in 9 VAC 25-720-30 A 1 through 4, 9 VAC 25-720-40 B, and 9 VAC 25-720-60 shall be published in a newspaper of general circulation in the area.

D. Other methods. The public notice described in 9 VAC 25-720-30 A 1 through 4, 9 VAC 25-720-40 B, 9 VAC 25-720-50 A, and 9 VAC 25-720-60 shall be given by any other method reasonably calculated to give actual notice to persons potentially affected, including press releases, or any other forum or medium to elicit public participation, such as posting on the Internet.

E. Timing. Public notices described in 9 VAC 25-720-30, 9 25-VAC-720-40 B, 9 VAC 25-720-50, and 9 VAC 25-720-60 shall allow at least 30 days for public comment after publication.

F. Contents.

1. All public notices issued under this regulation shall contain the following minimum information:

a. Description of the action being taken;

b. The name of the water or stream segment, location description, and watershed for which the action is being taken;

c. A brief description of the procedures for submitting comments and the time and location of any public meeting that may be held;

d. Name and address of the department's offices responsible for the action for which public notice is being given. If the study or action will involve multiple regions, each regional office affected shall be listed; and

e. Name, address, telephone number and e-mail address of a person or persons from whom interested persons may obtain fact sheets and additional information.

2. In addition to the general public notice described in subdivision 1 of this subsection, the public notice of a public meeting shall contain the following additional information:

a. Reference to the date of previous public notices relating to the study;

b. Date, time, and place of public meetings; and

c. A brief description of the nature and purpose of the public meeting, including the applicable rules and procedures.

9 VAC 25-720-90. Public meetings.

A. The board shall hold a public meeting for actions described under 9 VAC 25-720-30 A 1 through 4, 9 VAC 25-720-40 B, 9 VAC 25-720-50 A 2, and 9 VAC 25-720-60.

B. Public notice of the public meetings shall be given as specified in 9 VAC 25-720-80.

C. Any public meeting convened pursuant to this section shall be held in the geographic area of the proposed action.

9 VAC 25-720-100. Public comments and agency response.

During the public comment period, any interested person may submit written comments on the actions being public noticed. All relevant comments shall be considered by the board when taking actions under 9 VAC 25-720-110. A summary response to comments shall be prepared and made available to the public.

9 VAC 25-720-110. Board actions.

Board actions shall be required for:

1. Approval of TMDLs for submittal to EPA ;

2. Adoption of EPA-approved TMDLs under § 2.2-4006 A 4 c of the Code of Virginia;

3. Authorization to include adopted TMDLs in the appropriate WQMP; and

4. Approval of WQMPs developed under 9 VAC 25-720-70 C.

9 VAC 25-720-120. Delegation section.

The director or his designee may perform any action contained in this regulation except those prohibited by § 62.1-44.14 of the State Water Control Law.

VA.R. Doc. No. R01-27; Filed October 17, 2001, 8:55 a.m.

1 These are 9 VAC 25-420, 430,440, 450, 452, 460, 470, 480, 490, 500, 510, 520, 530, 540, 550, 560, 570, and 572.


2 The Environmental Protection Agency region III includes Virginia, Maryland, Pennsylvania, West Virginia, District of Columbia, and Delaware.


3 Source: The Department of Environmental Quality.
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