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STATE CORPORATION COMMISSION

REGISTRAR'S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency which by the Constitution is expressly granted any of the powers of a court of record.

The distribution lists that are referenced as Appendices A, B and C in the following order are not being published.  However, these lists are available for public inspection at the State Corporation Commission, Document Control Center, Tyler Building, 1st Floor, 1300 East Main Street, Richmond, Virginia 23219, from 8:15 a.m. to 5 p.m., Monday through Friday; or may be viewed at the Virginia Code Commission, General Assembly Building, 2nd Floor, 910 Capitol Street, Richmond, Virginia 23219, during regular office hours.

Title of Regulation:  20 VAC 5-405.  Rules for Alternative Dispute Resolution Process (adding 20 VAC 5-405-10 through 20 VAC 5-405-130).

Statutory Authority:  § 12.1-13 of the Code of Virginia.

Effective Date:  October 23, 2001.

Summary:

The procedural rules establish an Alternative Dispute Resolution Process to accommodate the expeditious resolution of disputes between competing telecommunications carriers, competitive, incumbent, or otherwise. These rules address the need for telecommunications carriers to be heard promptly with regard to certain issues that may affect the development of telephone competition.

Agency Contact:  Allison L. Held, Office of General Counsel, State Corporation Commission, P.O. Box 1197, Richmond, VA  23218, telephone (804) 371-9671, e-mail aheld@scc.state.va.us.
AT RICHMOND, OCTOBER 22, 2001

COMMONWEALTH OF VIRGINIA ex rel.

STATE CORPORATION COMMISSION

CASE NO. PUC010100

Ex Parte: In the matter of

establishing rules governing

an Alternative Dispute Resolution

Process for telecommunications

carriers

ORDER ADOPTING RULES

With the advent of competition in the telecommunications marketplace in Virginia, it is likely that disputes will arise between carriers that require expedited resolution to prevent an adverse impact on a carrier's ability to serve its customers.  The State Corporation Commission ("Commission") recognizes the need for such an expedited procedure and herein promulgates rules governing an Alternative Dispute Resolution Process ("ADRP") to help support effective competition in Virginia.

On May 15, 2001, the Commission entered an Order inviting comments and requests for hearing on proposed rules ("Proposed Rules") for an ADRP.  The Proposed Rules were developed with input from the Dispute Resolution Subcommittee
 ("Subcommittee") established as part of our collaborative effort in Case No. PUC000026.  

By June 13, 2001, the Commission had received comments on the Proposed Rules only from Verizon Virginia Inc. and Verizon South Inc. (collectively "Verizon"), and Cox Virginia Telecom, Inc. ("Cox"). 

Verizon notes that the Proposed Rules represent a fair balance of the interests of all carriers and recommends the Commission adopt them.  In addition, Verizon raises one point of clarification regarding the application of the rules of evidence to ADRP proceedings.  

Cox observes that although it was satisfied with the content of the rules at the time the last draft was circulated to the Subcommittee, a revision is necessary to one rule due to recent events that occurred since then.  It also suggests clarifying language in another rule.

On September 5, 2001, Verizon filed a motion for leave to file reply comments and its reply comments to Cox's June 13, 2001, filing.  In its motion, Verizon states that it has been in discussions with Cox, trying to resolve the issues raised by the changes sought by Cox.  Verizon suggests minor wording revisions to the specific rules enumerated by Cox. 

NOW THE COMMISSION, having considered the Proposed Rules and the comments thereto, finds that we should adopt the rules appended to this Order as Attachment A, effective October 23, 2001.   

The rules we adopt herein contain only several minor modifications to those originally proposed by the Subcommittee and published in the Virginia Register of Regulations on June 4, 2001.  These modifications were made after our consideration of the changes proposed by Verizon and Cox. 

First, Verizon requests that the Commission clarify that the rules of evidence that apply to other on-the-record Commission proceedings will also apply to ADRP proceedings.  We believe it was the Subcommittee's intent in drafting these rules to make them subject to 5 VAC 5-20-190.  This rule requires that the common law and statutory rules of evidence, as observed and administered by the courts of record of the Commonwealth, apply to all proceedings in which the Commission is called upon to decide or render judgment in its capacity as a court of record.  The rule also states that in other proceedings, evidentiary rules shall not be unreasonably used to prevent the receipt of evidence having substantial probative effect.  We, therefore, affirm that the rules of evidence that apply to all formal Commission proceedings likewise apply to ADRP proceedings conducted pursuant to 20 VAC 5-405-10 et seq. 

Next, we address Cox's suggestion that the last sentence of 20 VAC 5-405-10 B be revised to include directory listings and directory assistance in the definition of "scheduled service."  Cox states that although it initially had accepted the language contained in the Proposed Rules regarding this section, upon further consideration and in light of recent events involving a telephone directory, it believes the Commission should consider adding language to specifically include directory assistance issues as within the scope of ADRP.  In Verizon's reply to Cox's comments, it states that it believes that the existing language of the rule is broad enough to address Cox's concerns but suggests a minor modification to Cox's proposal if the Commission believes a change is needed.  Verizon recommends replacing "directory assistance" with "directory assistance databases."  We agree with Verizon and have modified 20 VAC 5-405-10 B accordingly.  

Cox also suggests clarifying language for the last sentence of 20 VAC 5-405-20, which discusses the obligation of a party filing a petition under the ADRP to have first attempted to resolve the issue via negotiations.  Cox proposes alternative language to clarify that such negotiations would not necessarily consume 30 individual days of negotiations but would represent good faith attempts at negotiation over a 30-day period.  Verizon recommends further clarification to this section to read as follows:  "The written notice shall include a request for negotiations with the Respondent with respect to the dispute in question, and both parties shall engage in good faith negotiations over the ensuing 30-day period; however, if the parties' interconnection agreement provides for a longer period during which negotiations with respect to the dispute in question must take place, the parties must engage in negotiations for the period specified in such interconnection agreement provision."  We agree that, together, the changes suggested by Cox and Verizon clarify the intent of the rule, and we therefore adopt these changes.  

Accordingly, IT IS ORDERED THAT:

(1)  We hereby adopt the Rules for an Alternative Dispute Resolution Process for telecommunications carriers, appended hereto as Attachment A.

(2)  A copy of this Order and the rules adopted herein shall be forwarded promptly for publication in the Virginia Register of Regulations.

(3)  This case is dismissed, and the papers herein shall be placed in the file for ended causes.

AN ATTESTED COPY hereof shall be sent by the Clerk of the Commission to:  John F. Dudley, Esquire, Senior Assistant Attorney General, Division of Consumer Counsel, Office of the Attorney General, 900 East Main Street, Second Floor, Richmond, Virginia 23219; all local exchange carriers certificated in Virginia as set out in Appendix A; all interexchange carriers certificated in Virginia as set out in Appendix B; all other telecommunications carriers in Virginia as set out in Appendix C; Virginia Cable Telecommunications Association, 1001 East Broad Street, Suite 210, Richmond, Virginia 23219; Virginia Telephone Industry Association, 11 South 12th Street, Suite 310, Richmond, Virginia; and the Commission's Offices of General Counsel and Hearing Examiners, and the Division of Communications.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 17:19 VA.R. 2723-2727 June 4, 2001, with the additional changes shown below.  Therefore, pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the changes from the proposed regulation are printed below.

CHAPTER 405.
RULES FOR ALTERNATIVE DISPUTE RESOLUTION PROCESS.

20 VAC 5-405-10.  Scope of Alternative Dispute Resolution Process.

A.  The Alternative Dispute Resolution Process ("ADRP") is limited to disputes between telecommunications carriers that arise from action or inaction by a telecommunications carrier that allegedly:  (i) compromises the ability of a carrier to provide uninterrupted service, (ii) unreasonably delays the provisioning of scheduled service, (iii) violates a provision of an enforceable interconnection agreement, including nonexemption specific collocation disputes, or (iv) constitutes unfair competition.
B.  For purposes of the ADRP, the term "scheduled service" includes scheduled installation, connection, provisioning, maintenance and repair, and disconnection, intervals for telecommunications services, unbundled network elements and other services, facilities and arrangements, provided by one carrier to another carrier that are necessary for the provision of telecommunications service to an end user.  Such services, facilities, and arrangements include, but are not limited to, local number portability with and without loops, coordinated loop cut-overs, updates to databases, such as 911 databases [ and , ] line information databases [ and directory assistance databases, directory listings ], and lines that one carrier provides to another carrier.

C.  A carrier unreasonably delays the provisioning of a scheduled service when the carrier misses the commitment time (if any) and date for the provisioning of the scheduled service, without good cause, as determined by the hearing examiner.

D.  ADRP is not designed to be a substitute for any dispute resolution procedures that may be specified in the carriers' interconnection agreements; nor is the process designed to handle disputes that involve generic policy issues, consumer complaints against carriers, requests for damages such as under any performance assurance plan, or any issues that the hearing  examiner finds cannot be reasonably tried or the record developed on an expedited basis.

20 VAC 5-405-20.  Notice and good faith negotiations.

The petitioning carrier (petitioner) shall give the answering carrier (respondent) and the Office of Hearing Examiners at least 30 days' written notice of its intent to file an Alternative Dispute Resolution Petition.  Each ADRP notice shall be so identified in bold typeface at the top of the first page, as follows:  "Notice of Intention to File an Alternative Dispute Resolution Petition with the Virginia State Corporation Commission." [ In addition to ] The written notice [ , and before a petition is filed under the ADRP, the petitioner shall engage in good faith shall include a request for ] negotiations with the respondent with respect to the dispute in question [ for the longer of either: (i) 30 calendar days or (ii) the period agreed to in their interconnection agreement , and both parties shall engage in good faith negotiations over the ensuing 30-day period; however, if the parties' interconnection agreement provides for a longer period during which negotiations with respect to the dispute in question must take place, the parties shall engage in negotiations for the period specified in such interconnection agreement provision ].

20 VAC 5-405-30.  Collocation disputes not involving a request for exemption from physical collocation.

Collocation disputes are within the scope of the ADRP, provided that disputes concerning exemption from a requirement to provide physical collocation shall not be handled in the ADRP but shall be handled in accordance with [ 20 VAC 5-400-220 20 VAC 5-400-200 ] and other commission rules specifically intended to apply to such disputes.

20 VAC 5-405-40.  [ No change from proposed. ]

20 VAC 5-405-50. [ No change from proposed. ]
20 VAC 5-405-60. [ No change from proposed. ]
20 VAC 5-405-70. [ No change from proposed. ]
20 VAC 5-405-80. [ No change from proposed. ]
20 VAC 5-405-90. [ No change from proposed. ]
20 VAC 5-405-100. [ No change from proposed. ]
20 VAC 5-405-110. [ No change from proposed. ]
20 VAC 5-405-120. [ No change from proposed. ]
20 VAC 5-405-130. [ No change from proposed. ]
VA.R. Doc. No. R01-204; Filed October 23, 2001, 1:37 p.m.

� The Dispute Resolution Subcommittee was established as a Subcommittee of the Collaborative Committee and consisted of representatives from numerous telephone companies, including both incumbent and competitive local exchange carriers and members of our Staff.  
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