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STATE BOARD OF HEALTH

Title of Regulation: 12 VAC 5-430. Transient Lodging and Hotel Sanitation in Virginia (REPEALED).

Title of Regulation: 12 VAC 5-431. Sanitary Regulations for Hotels (adding 12 VAC 5-431-10 through 12 VAC 5-431-480).

Statutory Authority: §§ 35.1-11 and 35.1-13 of the Code of Virginia.
Effective Date: March 1, 2002.

Summary:
The current regulation that establishes minimum sanitary standards in hotels and that has been in effect since 1948 is repealed. The new regulation includes updated standards for cleanliness and storage of linens, vector control, solid waste collection and disposal, operations of food service, operation of swimming pools or spas, and general sanitation of the rooms and facility. The regulation also provides potential hotel owners or operators with procedures for obtaining a permit to operate a hotel.

The regulation removes the requirement for a minimum annual inspection of hotels. Annual random inspections will be conducted at a percentage of hotels, and inspections will be made in response to complaints. In addition, the regulation requires replacement of ice machines with common ice bins with automatic ice dispensing machines within two years of the effective date of the new regulation.

The proposed regulation was changed to redefine the term "bed and breakfast facility" and to decrease from 30 inches to 24 inches the required distance between beds.

Summary of Public Comments and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

Agency Contact: Gary L. Hagy, Director, Division of Food and Environmental Services, Department of Health, P.O. Box 2448, Room 115, Richmond, VA 23218, telephone (804) 225-4022, FAX (804) 225-4003.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 17:22 VA.R. 3259-3269 July 16, 2001, with the additional changes shown below. Therefore, pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the changes from the proposed regulation are printed below.

CHAPTER 431.

SANITARY REGULATIONS FOR HOTELS.

PART I.

DEFINITIONS AND GENERAL PROVISIONS.

12 VAC 5-431-10. Definitions.

The following words and terms when used in these regulations shall have the following meanings, unless the context clearly indicates otherwise:

“Agent” means a legally authorized representative for the owner.

“Approved water supply” means a waterworks that has a valid waterworks operation permit from the department or a water supply that is evaluated for compliance with the Private Well Regulations (12 VAC 5-630-10 et seq.), tested, and if found in reasonable compliance with the applicable standards, accepted and approved by the commissioner or the commissioner’s designee.

“Bed and breakfast facility” means a residential-type establishment that provides two or more rental accommodations and food service on any single [ night day ] to a maximum of [ 12 18 ] transient guests for a period of five or more days in any calendar year [ or any residential type of facility providing at least one rental accommodation for transient guests and food service for a total of 30 or more days in any calendar year ].

“Commissioner” means the state health commissioner or his designee who has been delegated powers in accordance with subdivision 2 of 12 VAC 5-431-40.

"Department" means the Virginia Department of Health.

“District health department” means a consolidation of local health departments as authorized in § 32.1-31 C of the Code of Virginia.

“Director” means the local health director or his subordinate who has been delegated powers in accordance with subdivision 2 of 12 VAC 5-431-40.

“Division” means the Division of Food and Environmental Services of the Virginia Department of Health.

"Employees" means and includes all maids, porters, and any other persons whose duties include the cleaning of rooms, toilets, or any part of the building, or the rendering of service to guests.

“Hot water” has the meaning as defined by the Virginia Uniform Statewide Building Code.

“Hotel” means any establishment offering to the public for compensation transitory lodging or sleeping accommodations, overnight or otherwise, including but not limited to facilities known by varying nomenclatures or designations as hotels, motels, travel lodges, tourist homes, or hostels and similar facilities by whatever name called that consist of two or more lodging units.

“Local health department” means the department established in each city and county in accordance with § 32.1-30 of the Code of Virginia.

“Lodging unit” means any room that is established and maintained for use as a sleeping area for temporary occupancy.

“Office” means the Office of Environmental Health Services of the Virginia Department of Health.

“Operator” means any person who is responsible for the daily operation of a hotel.

“Owner” means any person who owns, leases, or proposes to own or lease a hotel.

“Permit” means a license to operate a hotel.

“Person” means an association, a corporation, individual, partnership, other legal entity, government, or governmental subdivision or agency.

“Person in charge” means the individual present at a hotel who is responsible for the operation at the time of inspection.

“Sanitary survey” means an investigation or inspection of any condition that may affect public health.

“Sewage” means water-carried and nonwater-carried human excrement and kitchen, laundry, shower, bath, or lavatory wastes separately or together with such underground, surface, storm and other water and liquid industrial wastes as may be present from residences, buildings, vehicles, industrial establishments or other places.

“Sewage disposal system” means a sewerage system or treatment works designed not to result in a point source discharge.

“Sewer” means any sanitary or combined sewer used to convey sewage or municipal or industrial wastes.

“Sewerage system” means pipelines or conduits, pumping stations and force mains and all other construction, devices and appliances appurtenant thereto used for the collection and conveyance of sewage to a treatment works or point of ultimate disposal.

“Single-service articles” means cups, containers, lids, closures, plates, knives, forks, spoons, stirrers, paddles, straws, napkins, wrapping materials, wooden chopsticks, toothpicks and similar articles intended for one-time, one-person use and then discarded.

“Swimming pool” means any structure, basin chamber, or tank, located either indoors or outdoors, containing an artificial body of water intended to be used for swimming, wading, diving or recreational bathing, including spas and hot tubs, and having a water depth of 24 inches or more at any point.

“Transient” means any individual who occupies a lodging unit in a hotel.

“Treatment works” means any device or system used in the storage, treatment, disposal or reclamation of sewage or combinations of sewage and industrial wastes, including but not limited to pumping, power and other equipment and appurtenances, septic tanks, and any works, including land, that are or will be (i) an integral part of the treatment process or (ii) used for the ultimate disposal of residues or effluents resulting from such treatment.

“Variance” means a conditional waiver to a specific regulation granted by the commissioner pursuant to 12 VAC 5-431-100 to a specific owner relating to a specific situation or facility and may be for a specified time period.

"Virginia Uniform Statewide Building Code" means 13 VAC 5-61 [ -11 et seq. ] of the Virginia Administrative Code.

12 VAC 5-431-20. [ No change from proposed. ]

12 VAC 5-431-30. Applicability of other Virginia regulations to hotels.

A. The following Virginia regulations shall be applicable to hotels:

1. [ Rules and Food ] Regulations [ Governing Restaurants (12 VAC 5-420-10 et seq.) (12 VAC 5-421) ] .

2. Sewage Handling and Disposal Regulations (12 VAC 5-610 [ -20 et seq. ] ).

3. Waterworks Regulations (12 VAC 5-590 [ -10 et seq. ] ).

4. Sewerage Regulations (12 VAC 5-580 [ -10 et seq. ] ).

5. Private Well Regulations (12 VAC 5-630 [ -10 et seq. ] ).

6. Regulations Governing Tourist Establishment Swimming Pools and Other Public Pools (12 VAC 5-460 [ -10 et seq. ] ).

7. Swimming Pool Regulations Governing the Posting of Water Quality Test Results (12 VAC 5-462 [ -10 et seq. ] ).

B. These regulations are in addition to the requirements of the Virginia Uniform Statewide Building Code (13 VAC 5-61 [ -11 et seq. ] ).

12 VAC 5-431-40 and 12 VAC 5-431-50. [ No change from proposed. ]

12 VAC 5-431-60. Applicability of Administrative Process Act.

The provisions of the Virginia Administrative Process Act (§ [ 9-6.14:1 2.2-4000 ] et seq. of the Code of Virginia) shall govern the procedures for rendering all case decisions.

12 VAC 5-431-70 through 12 VAC 5-431-90. [ No change from proposed. ]

12 VAC 5-431-100. Variances.

A. The commissioner may grant a variance to these regulations by following the appropriate procedures set forth in this section.

B. Requirements for a variance. The commissioner may grant a variance if he finds that the hardship imposed, which may be economic, outweighs the benefits that may be received by the public and that granting such a variance does not subject the public to unreasonable health risks or environmental pollution.

C. Application for a variance. Any owner who seeks a variance shall apply in writing to the local health department. All requests for variances must be made in writing and received by the local health department prior to denial of the hotel permit or within 30 days after such denial. The application for a variance shall include:

1. A citation to the regulation from which a variance is requested;

2. The nature and duration of the variance requested;

3. Any relevant analytical data including result of relevant tests conducted pursuant to the requirements of these regulations;

4. Statements or evidence that establishes that the public health, welfare and environment would not be adversely affected if the variance were granted;

5. Suggested conditions that might be imposed on the granting of a variance that would limit the detrimental impact on the public health and welfare;

6. Other information believed pertinent by the applicant; and

7. Such other information as the district or local health department or commissioner may require.

D. Evaluation of a variance application. The commissioner shall act on any variance request submitted pursuant to subsection C of this section within 60 days of receipt of the request. In evaluating a variance application, the commissioner shall consider such factors as the following:

1. The effect that such a variance would have on the operation of the hotel;

2. The cost and other economic considerations imposed by this requirement;

3. The effect that such a variance would have on protection of the public health, safety, welfare and the environment; and

4. Such other factors as the commissioner may deem appropriate.

E. Disposition of a variance request. The commissioner may grant, modify or deny a variance request.

1. If the commissioner denies a variance request, he shall provide the owner an opportunity to an informal hearing as defined by § [ 9-6.14:11 2.2-4019 ] of the Code of Virginia. Following this opportunity for an informal hearing, the commissioner may reject any application for a variance by sending a rejection notice to the applicant. The rejection notice shall be in writing and shall state the reasons for the rejection. A rejection notice constitutes a case decision.

2. If the commissioner proposes to grant a variance request, the applicant shall be notified in writing of this decision. Such notice shall identify the variance and the hotel involved and shall specify the period of time for which the variance will be effective. Such notice shall provide that the variance will be terminated when the hotel comes into compliance with the applicable regulation and may be terminated upon a finding by the commissioner that the hotel has failed to comply with any requirements or schedules issued in conjunction with the variance. The effective date of the variance shall be as noted in the variance letter.

3. All variances granted to any hotel may be transferable unless otherwise stated. Each variance shall be attached to the permit to which it is granted. Each variance is revoked when the permit to which it is attached is revoked.

4. No owner may challenge the terms or conditions of a variance after 30 calendar days have elapsed from the receipt of the variance.

12 VAC 5-431-110. Hearing types.

Hearings before the commissioner or his designee shall include any of the following forms depending on the nature of the controversy and the interests of the parties involved:

1. Informal hearings. An informal hearing is a meeting with an employee or director of the district or local health department held in conformance with § [ 9-6.14:11 2.2-4019 ] of the Code of Virginia.

2. Adjudicatory hearing. An adjudicatory hearing is a formal, public adjudicatory proceeding before the commissioner or a designated hearing officer held in conformance with § [ 9-6.14:12 2.2-4020 ] of the Code of Virginia.

12 VAC 5-431-120 and 12 VAC 5-431-130. [ No change from proposed. ]

12 VAC 5-431-140. Appeals.

A. Any appeal from a denial of a permit to operate a hotel must be made in writing and received by the local health department within 30 days of the date the denial letter was received.

B. Any request for hearing on the denial of an application for a variance pursuant to 12 VAC 5-431-200 E 1 must be made in writing and received within 30 days of receipt of the denial notice.

C. Pursuant to the Administrative Process Act (§ [ 9-6.14:1 2.2-4000 ] et seq. of the Code of Virginia), an aggrieved owner may appeal a final decision of the commissioner to the appropriate circuit court.

12 VAC 5-431-150. Grandfather clause.

Permits granted to hotels prior to [ (insert effective date of these regulations) March 1, 2002 ] shall remain valid until ownership changes or unless conditions at the hotel change in a manner that would adversely affect the public health, safety, welfare, or environment. Necessary alterations, modifications or repairs to a hotel shall not be grandfathered and shall comply with the version of the Virginia Uniform Statewide Building Codes in effect at the time the changes are made.

12 VAC 5-431-160 through 12 VAC 5-431-220. [ No change from proposed. ]

12 VAC 5-431-230. Permits issued under prior regulations.

Permits granted prior to [ (insert effective date of these regulations) March 1, 2002 ] shall not require a new permit so long as the ownership of the hotel has not changed and the permit holder otherwise complies with these regulations.

12 VAC 5-431-240 through 12 VAC 5-431-340. [ No change from proposed. ]

12 VAC 5-431-350. Bed spacing requirements.

A. Bed arrangements of lodging units shall provide not less than [ 30 24 ] inches clear space between each bed, cot, or bunk.

B. No lodging unit shall contain more than two tiers of beds. When two tiers are used, there shall be at least:

1. Three feet of clear vertical space between tiers of beds and between the top tier and ceiling; and

2. Four feet of space between tiered beds.

C. There shall be sufficient space between the floor and the underside of the beds to facilitate easy cleaning. In lieu of such space, the bed shall have a continuous base or shall be on rollers.

12 VAC 5-431-360 through 12 VAC 5-431-430. [ No change from proposed. ]
12 VAC 5-431-440. Food services.

A. Eating and drinking establishments, commissaries, mobile units, and vending machines operated in conjunction with a hotel shall be operated in compliance with the [ Rules and Regulations Governing Restaurants (12 VAC 5-420-10 et seq.) Food Regulation (12 VAC 5-421) ] .

B. When reusable glassware is provided by the hotel, it must be properly washed, rinsed, and sanitized. An approved three-compartment sink or a commercial dishwashing machine shall be provided in a kitchen or separate room for the purpose of performing this function. Sanitized glassware shall be stored in a clean site that is removed from sources of contamination. A single-service cover is to be placed on the opening of the glassware prior to its removal from the cleaning site. If this cover is removed by the guest, then the glassware is presumed to be soiled and shall be washed and sanitized.

C. Single-service articles shall be properly stored and protected from contamination. The reuse of these items is prohibited.

D. Ice buckets shall be constructed and repaired with safe materials and shall be corrosive resistant, nonabsorbent, nontoxic, smooth, easily cleanable and durable under conditions of normal use. Single-service ice buckets may be used if intended for one use only and if made from clean, sanitary safe materials.

E. When ice buckets are provided by hotels, they must be properly washed, rinsed and sanitized. An approved three-compartment sink or commercial dishwashing machine shall be provided in the kitchen or a separate room for the purpose of performing this function. A food grade liner may be used in lieu of a three-compartment sink to protect ice from contamination as long as the liner and ice bucket itself are clean and of approved construction. When ice buckets are provided, they must have either an approved lid or a food grade liner available to protect ice from contamination.

F. Bottled or packaged water shall be obtained from an approved source and shall be packaged, handled, sorted and dispensed in a way that protects it from contamination.

G. Any hotel that makes ice available in public areas, including but not limited to lobbies, hallways, and outdoor areas, shall restrict access to such ice in accordance with the following provisions:

1. Newly constructed facilities. After [ (insert effective date of these regulations) March 1, 2002 ] , any newly constructed hotel that installs ice-making equipment, and any existing hotel that installs or replaces ice-making equipment, shall install only automatic dispensing, sanitary ice-making and storage equipment in areas accessible to the public. Any such establishment may install open-type bin ice machines in areas not accessible to the public provided they meet the requirement of subdivision 2 of this subsection.

2. Existing facilities. After [ (insert date two years after effective date of these regulations) March 1, 2004 ] , any existing hotel that has not converted to automatic dispensing, ice-making and storage shall no longer permit unrestricted public access to open-type ice bins and shall dispense ice to guests only by having employees give out prefilled, individual sanitary containers of ice or by making available prefilled, disposable, closed bags of ice.

H. EXEMPTION: Bed and breakfast facilities are exempt from [ subsections A and subsection ] B of this section. Bed and breakfast facilities shall comply with all [ applicable ] sections of the [ Rules and Regulations Governing Restaurants (12 VAC 5-420-10 et seq.) governing semi-public restaurants serving 12 or less recipients of service Food Regulations of the Board of Health (12 VAC 5-421) ].

12 VAC 5-431-450 through 12 VAC 5-431-480. [ No change from proposed. ]

VA.R. Doc. No. R94-256; Filed January 2, 2002, 2:07 p.m.
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