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Proposed Regulations


ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulation: 3 VAC 5-30. Tied-House (amending 3 VAC 5-30-60).

Statutory Authority: §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date: March 29, 2002 - 10 a.m.
Public comments may be submitted until April 1, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Sara M. Gilliam, Assistant Secretary, Alcoholic Beverage Control Board, 2901 Hermitage Road, P.O. Box 27491, Richmond, Virginia 23261, telephone (804) 213-4440, FAX (804) 213-4411 or (804) 213-4687/TTY.

Basis: Sections 4.1-103 and 4.1-111 of the Code of Virginia authorize the board to promulgate regulations that it deems necessary to carry out the provisions of the Alcoholic Beverage Control Act. Section 4.1-111 also specifically requires the board to promulgate regulations that maintain the reasonable separation of retailer interests from those of the manufacturers, bottlers, brokers, importers and wholesalers. 3 VAC 5-30-60 is designed to carry out this requirement by limiting the types of inducements, in the nature of goods or services, that may be offered by manufacturers, bottlers, or wholesalers to retailers.

Purpose: The board has determined that this action will enable alcoholic beverage manufacturers, bottlers, and wholesalers to promote their products in a manner similar to that used by other consumer products suppliers in the retail market, while the limitations will protect the health, safety or welfare of the public by preventing undue influence on retailers.

Substance: The board proposes amending subsection G of 3 VAC 5-30-60 to remove the present prohibition against manufacturers, bottlers, or wholesalers providing point-of-sale advertising materials to a retailer that have been customized for that retailer. The board expects to enact limitations to such customized advertising, requiring that any such materials comply with all other board regulations, be for interior use only, only contain references to the products sold by the particular manufacturer, bottler, or wholesaler providing the materials, and that the service, if offered, must be made available to all retailers.

Issues: There are no disadvantages to the public or the Commonwealth. The primary advantage of implementing the amended provisions will be to allow alcoholic beverage manufacturers, wholesalers, and retailers greater latitude in promoting their products, while maintaining reasonable separation of manufacturing, wholesale, and retail interests.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulations will allow alcoholic beverage manufacturers, bottlers, brokers, importers, and wholesalers to provide customized point-of-sale advertising materials to retail licensees.

Estimated economic impact. The Alcoholic Beverage Control Board (the board) proposes to create an exception to the current prohibition of providing customized point-of-sale alcohol advertising materials to retail licensees. The board will allow alcoholic beverage manufacturers, bottlers, brokers, importers, or wholesalers to provide customized materials to retail licensees. These materials must be lawful, must be strictly for interior use, must contain references to the provider of such items, and must be available to all licensees. These materials are nondurable and are often made of paper or plastic. Examples of these materials include banners, posters, and signs.

According to the Department of Alcoholic Beverage Control (the department), this amendment is proposed in response to the requests made by the Virginia Beer Wholesalers Association. The proposed exception will provide wholesalers and manufacturers additional means to promote their products through the retailers and will increase the types of inducements the retailer can receive. Manufacturers and wholesalers have incentives to provide customized advertising materials to retailers. These materials provide them an additional form of advertising to promote their products at the retail stores. Wholesaler’s costs will likely increase because they will be providing these materials. The cost of these materials is believed to be higher relative to their generic counterparts because customization increases production costs. Manufacturers and wholesalers are likely to take advantage of the proposed change if it is beneficial for them. It is estimated that about $100,000 worth of such items may be distributed annually to retailers in Virginia.1
Similarly, retailers have incentives to receive such items because they will be provided access to free advertising materials and their businesses will be promoted due to the customized nature of these items. Customization has the potential to promote a specific location while increasing brand identification. Retailers are likely to benefit from the proposed regulations because they can refuse such materials if they are not beneficial for them. Also, the retailers’ source of advertising may change. Retailers may substitute these customized advertising materials that will be provided by the wholesalers for some of the advertising materials they are currently paying to promote their retail stores. This is likely to provide some advertising cost savings for the retailers.

It is important to note that the proposed amendment provides manufacturers and wholesalers an additional form of advertising. The level of advertising is likely to increase. These advertising materials could influence the retailers and the consumers, consumers being the ultimate advertising target. If the proposed exemption promotes alcohol consumption, the social costs are likely to increase. The social costs of alcohol consumption may stem from alcohol related accidents, aggressive behavior, diseases, and abuse. For example, based on the 1998 data, the department reports that 336 people were killed and 8,555 were injured in alcohol related traffic accidents. Moreover, 30,012 persons were arrested for driving under the influence of alcohol and about 88% of these arrests resulted in convictions. These alcohol related deaths, injuries, arrests, and convictions impose costs on the society.

However, the industry argument for alcohol advertising is that the advertising does not increase the total alcohol consumption but rather affects the market share of a specific brand. Hence, the industry does not believe that alcohol advertising introduces social costs. Furthermore, the industry representatives point out the difficulty in establishing a link among advertising, alcohol consumption, and social costs. It is argued that social costs occur due to over-consumption of alcohol, and advertising does not promote over-consumption. There is no data to determine if the total alcohol consumption, market share, or both would be affected, or, if any, what the size of the impact on social costs would be.

Additionally, the department indicates that the proposed change may compromise some of the separation of retailer interests from the interests of manufacturers and wholesalers. The lack of separation of interests is believed to have the potential to promote over-consumption of alcoholic beverages and to reduce consumer choice. However, there does not appear to be significant evidence that the separation of interests provides any significant economic benefits, nor does economic theory suggest this should be the case. Thus, the proposed change is unlikely to introduce additional costs due to the compromise of the separation of retailer interests from the interests of manufacturers and wholesalers.

Businesses and entities affected. There are about 12,000 licensed alcoholic beverage retailers and 230 wholesalers in Virginia.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. To the extent that the proposed regulations increase the production of customized point-of-sale advertising materials, a corresponding employment increase in the relevant industry is expected. Furthermore, if alcohol consumption increases, there may be additional employment in alcoholic beverage industry.

Effects on the use and value of private property. Any increase in profits due to the production of customized point-of-sale advertising materials and/or alcoholic beverages is likely to be reflected in the value of the associated businesses.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendment allows alcoholic beverage manufacturers, bottlers, and wholesalers to provide advertising materials to retail licensees that have been customized for the individual retailer, with some restrictions.

3 VAC 5‑30‑60. Inducements to retailers; beer and wine tapping equipment; bottle or can openers; spirits back‑bar pedestals; banquet licensees; paper, cardboard or plastic advertising materials; clip‑ons and table tents; sanctions and penalties.

A. Any manufacturer, bottler or wholesaler may sell, rent, lend, buy for or give to any retailer, without regard to the value thereof, the following:

1. Draft beer knobs, containing advertising matter which shall include the brand name and may further include only trademarks, housemarks and slogans and shall not include any illuminating devices or be otherwise adorned with mechanical devices which are not essential in the dispensing of draft beer; and

2. Tapping equipment, defined as all the parts of the mechanical system required for dispensing draft beer in a normal manner from the carbon dioxide tank through the beer faucet, excluding the following:

a. The carbonic acid gas in containers, except that such gas may be sold only at the reasonable open market price in the locality where sold;

b. Gas pressure gauges (may be sold at cost);

c. Draft arms or standards;

d. Draft boxes; and

e. Refrigeration equipment or components thereof.

Further, a manufacturer, bottler or wholesaler may sell, rent or lend to any retailer, for use only by a purchaser of draft beer in kegs or barrels from such retailer, whatever tapping equipment may be necessary for the purchaser to extract such draft beer from its container.

B. Any manufacturer, bottler or wholesaler may sell to any retailer and install in the retailer's establishment tapping accessories such as standards, faucets, rods, vents, taps, tap standards, hoses, cold plates, washers, couplings, gas gauges, vent tongues, shanks, and check valves, if the tapping accessories are sold at a price not less than the cost of the industry member who initially purchased them, and if the price is collected within 30 days of the date of sale.

Wine tapping equipment shall not include the following:

1. Draft wine knobs, which may be given to a retailer;

2. Carbonic acid gas, nitrogen gas, or compressed air in containers, except that such gases may be sold in accordance with the reasonable open market prices in the locality where sold and if the price is collected within 30 days of the date of the sales; or

3. Mechanical refrigeration equipment.

C. Any beer tapping equipment may be converted for wine tapping by the beer wholesaler who originally placed the equipment on the premises of the retail licensee, provided that such beer wholesaler is also a wine wholesaler licensee. Moreover, at the time such equipment is converted for wine tapping, it shall be sold, or have previously been sold, to the retail licensee at a price not less than the initial purchase price paid by such wholesaler.

D. Any manufacturer, bottler or wholesaler of wine or beer may sell or give to any retailer, bottle or can openers upon which advertising matter regarding alcoholic beverages may appear, provided the wholesale value of any such openers given to a retailer by any individual manufacturer, bottler or wholesaler does not exceed $5.00. Openers in excess of $5.00 in wholesale value may be sold, provided the reasonable open market price is charged therefor.

E. Any manufacturer of spirits may sell, lend, buy for or give to any retail licensee, without regard to the value thereof, back‑bar pedestals to be used on the retail premises and upon which advertising matter regarding spirits may appear.

F. Manufacturers or wholesalers of wine or beer may sell at the reasonable wholesale price to banquet licensees paper or plastic cups upon which advertising matter regarding wine or beer may appear.

G. Manufacturers, bottlers or wholesalers of alcoholic beverages may not provide point‑of‑sale advertising for any alcoholic beverage or any nonalcoholic beer or nonalcoholic wine to retail licensees except in accordance with 3 VAC 5‑20‑20. Manufacturers, bottlers and wholesalers may not provide advertising materials to any retail licensee that have been customized for that retail licensee or which are not otherwise generally provided that such advertising materials must:

1. Comply with all other applicable regulations of the board;

2. Be for interior use only;

3. Contain references to the alcoholic beverage products or brands offered for sale by the manufacturer, bottler, or wholesaler providing such materials and to no other products; and

4. Be made available to all retail licensees.

H. Any manufacturer, bottler or wholesaler of wine, beer or spirits may sell, lend, buy for or give to any retail licensee clip‑ons and table tents containing the listing of not more than four wines or four beers. There is no limitation on the number of spirits brands which may be listed on clip‑ons and table tents.

I. Any manufacturer, bottler or wholesaler of alcoholic beverages may clean and service, either free or for compensation, coils and other like equipment used in dispensing wine and beer, and may sell solutions or compounds for cleaning wine and beer glasses, provided the reasonable open market price is charged.

J. Any manufacturer, bottler or wholesaler of alcoholic beverages licensed in this Commonwealth may sell ice to retail licensees provided the reasonable open market price is charged.

K. Any licensee of the board, including any manufacturer, bottler, importer, broker as defined in § 4.1‑216 A of the Code of Virginia, wholesaler or retailer who violates, attempts to violate, solicits any person to violate or consents to any violation of this section shall be subject to the sanctions and penalties as provided in § 4.1‑328 of the Code of Virginia.

VA.R. Doc. No. R01-200; Filed January 9, 2002, 9:22 a.m.

1 Source: Virginia Beer Wholesalers Association
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