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ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulation: 3 VAC 5-50. Retail Operations (amending 3 VAC 5-50-170).

Statutory Authority: §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date: March 29, 2002 - 10 a.m.
Public comments may be submitted until April 1, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Sara M. Gilliam, Assistant Secretary, Alcoholic Beverage Control Board, 2901 Hermitage Road, P.O. Box 27491, Richmond, Virginia 23261, telephone (804) 213-4440, FAX (804) 213-4411 or (804) 213-4687/TTY.

Basis: Sections 4.1-103 and 4.1-111 of the Code of Virginia authorize the board to promulgate regulations that it deems necessary to carry out the provisions of the Alcoholic Beverage Control Act.

Purpose: The amendment will protect the health, safety or welfare of citizens by allowing caterers greater flexibility in accepting engagements on short notice, while still giving adequate notice to the board so that the catered event may be monitored by compliance with the law and regulations.

Substance: The board contemplates amending 3 VAC 5-50-170 by reducing the advance notice that must be given the board by any licensed caterer of events to be catered under his license from two calendar days to 24 hours.

Issues: There are no disadvantages to the public or the Commonwealth. The primary advantage of implementing the amended provisions will be to allow caterers to accept engagements on short notice, while giving the board sufficient notice to arrange for appropriate enforcement measures.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Alcoholic Beverage Control Board (board) proposes to reduce the advance notice requirement for events catered under a mixed beverage caterer’s license from two days1 to 24 hours.

Estimated economic impact. Under the current regulations, caterers with a mixed beverage license who will be serving alcohol at an event must notify the board in writing (usually by fax2) at least two days prior to the event. The board proposes to reduce the advance notice requirement to 24 hours. The proposal will allow caterers to accept engagements requiring the provision of alcoholic beverages on shorter notice. Potential clients who wish to hire mixed beverage caterers for an event to take place more than 24 hours but less than two days in the future will be able to do so under the proposed language, but not under the current regulations. Thus, potential clients benefit by gaining the option of hiring mixed beverage caterers under this circumstance, and mixed beverage caterers benefit by the small potential increase in business.

According to the board, 24 hours is sufficient time for the agency to arrange for appropriate enforcement measures when necessary. Since enforcement measures are very rarely necessary for mixed beverage caterers,3 the additional cost to the board associated with the moderate potential increase in business is very small. Thus, the potential benefits of the proposed amendment likely outweigh the potential costs.

Businesses and entities affected. The proposed amendments will affect the 118 persons possessing a mixed beverage caterer’s license and their customers.

Localities particularly affected. The proposed change to the regulation affects localities throughout the Commonwealth.

Projected impact on employment. The proposed reduction in required advance notification time has the potential to moderately increase business for caterers with a mixed beverage license. This may create a small number of new jobs in catering.

Effects on the use and value of private property. As previously mentioned, the proposed reduction in required advance notification time has the potential to moderately increase business for caterers with a mixed beverage license. Thus, the value of catering firms possessing a mixed beverage license may increase.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendment reduces the advance notice required of events to be catered under a caterer’s license from two days to 24 hours.

3 VAC 5‑50‑170. Caterer's license; qualifications; privileges; restrictions and conditions.

A. Pursuant to § 4.1‑210 A 2 of the Code of Virginia, the board may grant a caterer's license to any person:

1. Engaged on a regular basis in the business of providing food and beverages to persons for service at private gatherings, or at special events as defined in § 4.1‑100 of the Code of Virginia or as provided in § 4.1‑210 A 3 of the Code of Virginia, and

2. With an established place of business with catering gross sales average of at least $4,000 per month and who has complied with the requirements of the local governing body concerning sanitation, health, construction or equipment and who has obtained all local permits or licenses which may be required to conduct such a catering business.

B. The license authorizes the following privileges:

1. The purchase of spirits, vermouth and wine produced by farm wineries from the board;

2. The purchase of wine and cider from licensed wholesalers or farm wineries or the purchase of beer from licensed wholesalers;

3. The retail sale of alcoholic beverages to persons who sponsor the private gatherings or special events described in subsection A or directly to persons in attendance at such events. No banquet or mixed beverage special events license is required in either case; and

4. The storage of alcoholic beverages purchased by the caterer at the established and approved place of business.

C. In addition to other applicable statutes and regulations of the board, the following restrictions and conditions apply to persons licensed as caterers:

1. Alcoholic beverages may be sold only for on‑premises consumption to persons in attendance at the gathering or event;

2. The records required to be kept by 3 VAC 5‑70‑90 shall be maintained by caterers. If the caterer also holds other alcoholic beverage licenses, he shall maintain the records relating to his caterer's business separately from the records relating to any other license. Additionally, the records shall include the date, time and place of the event and the name and address of the sponsoring person or group of each event catered;

3. The annual gross receipts from the sale of food cooked and prepared for service at gatherings and events referred to in this regulation and nonalcoholic beverages served there shall amount to at least 45% of the gross receipts from the sale of mixed beverages and food;

4. The caterer shall notify the board in writing at least two calendar days 24 hours in advance of any events to be catered under his license for the following month. For events to be catered on Saturday, Sunday, or holidays on which the board’s offices are closed, such notice shall be given by close of the last business day prior to the event. The notice shall include the date, time, location and address of the event and the name of the sponsoring person, group, corporation or association;

5. Persons in attendance at a private event at which alcoholic beverages are served but not sold under the caterer's license may keep and consume their own lawfully acquired alcoholic beverages;

6. The private gathering referred to in subsection A above shall be a social function which is attended only by persons who are specifically and individually invited by the sponsoring person or organization, not the caterer;

7. The licensee shall insure that all functions at which alcoholic beverages are sold are ones which qualify for a banquet license, for a special event license or a mixed beverage special events license. Licensees are entitled to all services and equipment now available under a banquet license from wholesalers;

8. A photocopy of the caterer's license must be present at all events at which the privileges of the license are exercised; and

9. The caterer's license shall be considered a retail license for purposes of § 4.1‑216 of the Code of Virginia.

VA.R. Doc. No. R01-214; Filed January 9, 2002, 9:23 a.m.

1 The current regulations state that “The caterer shall notify the board in writing at least two calendar days in advance of any events to be catered under license for the following month.” According to the board, in practice, the agency has required only two-calendar-day advance notification.


2 Source: Alcoholic Beverage Control Board


3 Source: Alcoholic Beverage Control Board
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