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ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulation: 3 VAC 5-60. Manufacturers and Wholesalers Operations (amending 3 VAC 5-60-80).

Statutory Authority: §§ 4.1-103 and 4.1-111 of the Code of Virginia.
Public Hearing Date: March 29, 2002 - 10 a.m.
Public comments may be submitted until April 1, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Sara M. Gilliam, Assistant Secretary, Alcoholic Beverage Control Board, 2901 Hermitage Road, P.O. Box 27491, Richmond, Virginia 23261, telephone (804) 213-4440, FAX (804) 213-4411 or (804) 213-4687/TTY.

Basis: Sections 4.1-103 and 4.1-111 of the Code of Virginia authorize the board to promulgate regulations that it deems necessary to carry out the provisions of the Alcoholic Beverage Control Act. Section 4.1-111 also specifically requires the board to promulgate regulations that maintain the reasonable separation of retailer interests from those of the manufacturers, bottlers, brokers, importers and wholesalers. 3 VAC 5-60-80 is designed to carry out this requirement by limiting the types of inducements, in the nature of goods or services, that may be offered by representatives of distilled spirits manufacturers to retailers.

Purpose: The proposed amendments will protect the health, safety or welfare of citizens by allowing alcoholic beverage manufacturers or wholesalers a reasonable ability to promote their products, while not permitting undue influence on retailers from excessive gifts. The maximum wholesale value of novelty and specialty items allowed under the regulation has not changed since 1991.

Substance: The board proposes amending 3 VAC 5-60-80 by increasing the maximum wholesale value of novelty and specialty items bearing spirits advertising from the present $5.00 to $10. The board also expects to amend the section to allow permittees to provide retail licensees routine business entertainment in the same manner and subject to the same conditions and limitations that apply to wholesalers and manufacturers.

Issues: There are no disadvantages to the public or the Commonwealth. The primary advantage of implementing the amended provisions will be to allow alcoholic beverage manufacturers’ representatives greater latitude in promoting their products, while maintaining reasonable limits on such promotion.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Alcoholic Beverage Control Board (board) proposes to (i) increase from $5.00 to $10 the maximum wholesale value of novelty and specialty items bearing spirits advertising that manufacturer representatives may give to retailers and (ii) allow spirits manufacturer representatives to provide “routine business entertainment” to retailers.

Estimated economic impact. Under the current regulations, distributors of spirits may give retailers (mixed alcoholic beverage licensees) novelty and specialty items bearing spirits advertising not in excess of $5.00 in wholesale value. The novelty and specialty items may not be displayed on the retailer’s premises. The board proposes to raise the wholesale value ceiling for the novelty and specialty items to $10.

Under the current regulations, beer and wine wholesalers may provide “routine business entertainment” to retailers, but spirits manufacturer representatives may not. Routine business entertainment is defined as: meals and beverages; concerts, theatre arts entertainment; sports participation and entertainment; entertainment at charitable events; and private parties. Beer and wine wholesalers sell their product directly to retailers. Distilleries sell their product to the board. Retailers may only purchase spirits directly from the board. The board proposes to allow spirits manufacturer representatives to provide routine business entertainment.

Both the proposed increase in the wholesale value ceiling for the novelty and specialty items and the proposal to allow the provision of routine business entertainment pertain to the relationship between spirits manufacturers and retailers. Allowing spirits manufacturers to promote their products to mixed alcoholic beverage licensees (retailers) somewhat more may affect which spirits retailers purchase from ABC, but will not likely affect the amount of alcohol consumption by the public. Spirits manufacturers and retailers will not be worse off and may be better off since the proposed new permitted activities will be optional. To the extent that spirits manufacturer representatives choose to provide routine business entertainment, businesses that provide entertainment may benefit.

There is no apparent cost to eliminating all restrictions on the promotion of spirit brands to mixed alcoholic beverage licensees. If spirits manufacturers and retailers found it to be their benefit to interact further with such promotions, they would do so, creating even more business and value for the entertainment-related industries. This change may be worth considering.

Businesses and entities affected. The proposed amendments will affect the approximately 3,000 mixed beverage licenses (retailers) and less than 100 solicitor permittees (spirits manufacturers and their representatives).

Localities particularly affected. The proposed change to the regulation affects localities throughout the Commonwealth.

Projected impact on employment. The proposal to allow spirits manufacturer representatives to provide routine business entertainment may moderately increase business for providers of entertainment such as restaurants, concert and theatre performers and promoters, sports teams, etc. This may create a small number of new jobs in these industries.

Effects on the use and value of private property. Entertainment providers may see a moderate increase in their business. Thus, the value of their businesses may increase slightly.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments increase from $5.00 to $10 the maximum wholesale value of novelty and specialty items bearing spirits advertising that may be given away, and allow permittees to provide routine business to mixed beverage licensees subject to the same conditions and limitations that apply to wholesalers and manufacturers.

3 VAC 5‑60‑80. Solicitation of mixed beverage licensees by representatives of manufacturers, etc., of spirits.

A. Generally. This section applies to the solicitation, directly or indirectly, of a mixed beverage licensee to sell or offer for sale spirits. Solicitation of a mixed beverage licensee for such purpose other than by a permittee of the board and in the manner authorized by this section shall be prohibited.

B. Permits.

1. No person shall solicit a mixed beverage licensee unless he has been issued a permit. To obtain a permit, a person shall:

a. Register with the board by filing an application on such forms as prescribed by the board;

b. Pay in advance a fee of $300, which is subject to proration on a quarterly basis, pursuant to § 4.1‑230 E of the Code of Virginia;

c. Submit with the application a letter of authorization from the manufacturer, brand owner or its duly designated United States agent, of each specific brand or brands of spirits which the permittee is authorized to represent on behalf of the manufacturer or brand owner in the Commonwealth; and

d. Be an individual at least 21 years of age.

2. Each permit shall expire yearly on June 30, unless sooner suspended or revoked by the board.

3. A permit hereunder shall authorize the permittee to solicit or promote only the brand or brands of spirits for which the permittee has been issued written authorization to represent on behalf of the manufacturer, brand owner, or its duly designated United States agent and provided that a letter of authorization from the manufacturer or brand owner to the permittee specifying the brand or brands he is authorized to represent shall be on file with the board. Until written authorization or a letter of authorization, in a form authorized by the board, is received and filed with the board for a particular brand or brands of spirits, there shall be no solicitation or promotion of such product by the permittee. Further, no amendment, withdrawal or revocation, in whole or in part, of a letter of authorization on file with the board shall be effective as against the board until written notice thereof is received and filed with the board; and, until the board receives notice thereof, the permittee shall be deemed to be the authorized representative of the manufacturer or brand owner for the brand or brands specified on the most current authorization on file with the board.

C. Records. A permittee shall keep complete and accurate records of his solicitation of any mixed beverage licensee for a period of two years, reflecting all expenses incurred by him in connection with the solicitation of the sale of his employer's products and shall, upon request, furnish the board with a copy of such records.

D. Permitted activities. Solicitation by a permittee shall be limited to his authorized brand or brands, may include contact, meetings with, or programs for the benefit of mixed beverage licensees and employees thereof on the licensed premises, and in conjunction with solicitation, a permittee may:

1. Distribute directly or indirectly written educational material (one item per retailer and one item per employee, per visit) which may not be displayed on the licensed premises; distribute novelty and specialty items bearing spirits advertising not in excess of $5.00 $10 in wholesale value (one item per retailer and one item per employee, per visit) which may not be displayed on the licensed premises; and provide film or video presentations of spirits which are essentially educational to licensees and their employees only, and not for display or viewing by customers;

2. Provide to a mixed beverage licensee sample servings from containers of spirits and furnish one, unopened, 50 milliliter sample container of each brand being promoted by the permittee and not sold by the licensee; such containers and sample containers shall be purchased at a government store and bear the permittee's permit number and the word "sample" in reasonable sized lettering on the container or sample container label; further, the spirits container shall remain the property of the permittee and may not be left with the licensee and any 50 milliliter sample containers left with the licensee shall not be sold by the licensee;

3. Promote their authorized brands of spirits at conventions, trade association meetings, or similar gatherings of organizations, a majority of whose membership consists of mixed beverage licensees or spirits representatives for the benefit of their members and guests, and shall be limited as follows:

a. To sample servings from containers of spirits purchased from government stores when the spirits donated are intended for consumption during the gathering;

b. To displays of spirits in closed containers bearing the word "sample" in lettering of reasonable size and informational signs provided such merchandise is not sold or given away except as permitted in this section;

c. To distribution of informational brochures, pamphlets and the like, relating to spirits;

d. To distribution of novelty and specialty items bearing spirits advertising not in excess of $5.00 $10 in wholesale value; and

e. To film or video presentations of spirits which are essentially educational;

4. Provide or offer to provide point‑of‑sale advertising material to licensees as provided in 3 VAC 5‑20‑20.

E. Prohibited activities. A permittee shall not:

1. Sell spirits to any licensee, solicit or receive orders for spirits from any licensee, provide or offer to provide cash discounts or cash rebates to any licensee, or to negotiate any contract or contract terms for the sale of spirits with a licensee;

2. Discount or offer to discount any merchandise or other alcoholic beverages as an inducement to sell or offer to sell spirits to licensees;

3. Provide or offer to provide gifts, entertainment or other forms of gratuity to licensees except at conventions, trade association meetings or similar gatherings as permitted in subdivision D 3 that a permittee may provide a licensee “routine business entertainment,” as defined in 3 VAC 5-30-70, subject to the same conditions and limitations that apply to wholesalers and manufacturers under that section;

4. Provide or offer to provide any equipment, furniture, fixtures, property or other thing of value to licensees except as permitted by this regulation;

5. Purchase or deliver spirits or other alcoholic beverages for or to licensees or provide any services as inducements to licensees, except that this provision shall not preclude the sale or delivery of wine or beer by a licensed wholesaler;

6. Be employed directly or indirectly in the manufacturing, bottling, importing or wholesaling of spirits and simultaneously be employed by a retail licensee;

7. Solicit licensees on any premises other than on their licensed premises or at conventions, trade association meetings or similar gatherings as permitted in subdivision D 3;

8. Solicit or promote any brand or brands of spirits without having on file with the board a letter from the manufacturer or brand owner authorizing the permittee to represent such brand or brands in the Commonwealth; or

9. Engage in solicitation of spirits other than as authorized by law.

F. Refusal, suspension or revocation of permits.

1. The board may refuse, suspend or revoke a permit if it shall have reasonable cause to believe that any cause exists which would justify the board in refusing to issue such person a license, or that such person has violated any provision of this section or committed any other act that would justify the board in suspending or revoking a license.

2. Before refusing, suspending or revoking such permit, the board shall follow the same administrative procedures accorded an applicant or licensee under Title 4.1 of the Code of Virginia and regulations of the board.
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