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Proposed Regulations

Proposed Regulations


ALCOHOLIC BEVERAGE CONTROL BOARD

Title of Regulation: 3 VAC 5-70. Other Provisions (amending 3 VAC 5-70-20 and 3 VAC 5-70-90).

Statutory Authority: §§ 4.1-103, 4.1-111 and 4.1-213 of the Code of Virginia.
Public Hearing Date: March 29, 2002 - 10 a.m.
Public comments may be submitted until April 1, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Sara M. Gilliam, Assistant Secretary, Alcoholic Beverage Control Board, 2901 Hermitage Road, P.O. Box 27491, Richmond, Virginia 23261, telephone (804) 213-4440, FAX (804) 213-4411 or (804) 213-4687/TTY.

Basis: Sections 4.1-103 and 4.1-111 of the Code of Virginia authorize the board to promulgate regulations that it deems necessary to carry out the provisions of the Alcoholic Beverage Control Act. Section 4.1-213 specifically requires the board to adopt regulations relating to the manufacture, possession, transportation and sale of cider. Section 4.1-111 B 8 of the Code of Virginia mandates that the board shall promulgate regulations that require that banquet licensees in charge of public events where alcoholic beverages are being sold report to the board the income and expenses associated with the public event when the banquet licensee engages another person to organize, conduct or operate the event on behalf of the banquet licensee.

Purpose: The proposed amendment to 3 VAC 5-70-20 would allow those wholesalers of cider who are primarily beer wholesalers to invoice and sell cider products in the same manner that beer is sold. The board has determined that the amendment will protect the health, safety or welfare of citizens by allowing cider wholesalers a reasonable flexibility in the manner of selling their products, while ensuring that proper records are kept for regulatory compliance and tax liability auditing.

The proposed amendment to 3 VAC 5-70-90 is necessary to comply with the mandate of § 4.1-111 of the Code of Virginia. It would be essential to protect the public safety and welfare as contemplated by subdivision B 8 of that section, in that it would allow the board to review the financial records of public events involving the sale of alcohol for the purpose of raising funds for a nonprofit organization, when someone other than the nonprofit organization is actually organizing, conducting, or operating the event. This would help ensure that the profits from the event are appropriately applied by the event promoter to the charitable or civic purpose involved.

Substance: 3 VAC 5-70-20 A provides that all the provisions of the board’s regulations applicable to the handling of wine having an alcohol content of not more than 14% by volume shall also apply to the handling of cider. The board proposes amending 3 VAC 5-70-20 by adding a new subsection that would make 3 VAC 5-60-20 A and B 4 not applicable to the sale of cider. These provisions currently require the use of wine invoices for cider and prohibit its peddling. The proposed amendment would allow those wholesalers of cider who are primarily beer wholesalers to invoice and sell cider products in the same manner that beer is sold.

The board proposes amending 3 VAC 5-70-90, requiring all banquet and special event licensees in charge of public events to file a report of the income and expenses associated with the event within 30 days after the date of the event, if the licensee engages someone else to organize or conduct the event.

Issues: There are no disadvantages to the public or the Commonwealth in the amendments to 3 VAC 5-70-20. The primary advantage of implementing the amended provisions will be allowing alcoholic beverage wholesalers greater flexibility in distributing cider products, reducing the number of visits to retailers required to sell and deliver such products, and eliminating the need for a special form used only to record cider sales.

The proposed amendment to 3 VAC 5-70-90 will impose additional reporting requirements on nonprofit organizations that sponsor special events at which alcoholic beverages are sold, and will require the Department of Alcoholic Beverage Control to process and store additional paperwork. However, the added requirements are minimal. Special event licensees are already required to maintain all records of income and expenses under current regulations, and the proposed amendment simply requires the completion of a single page form listing totals of income and expenses by major category.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Alcoholic Beverage Control Board (board) proposes to: (i) allow the peddling of cider, (ii) allow cider orders to be executed on beer order forms, and (iii) pursuant to § 4.1-111 (subsection B 8) of the Code of Virginia, require all banquet and special event licensees in charge of public events to report to the board the income and expenses associated with the event when the licensee engages another person to organize, conduct or operate the event on behalf of the licensee, and to attach to their application any contract between the applicant and any person who has been engaged to organize, conduct or operate the event on behalf of the license applicant.

Estimated economic impact. Under the current regulations, wholesale licensees are prohibited from peddling cider to retail licensees. Peddling entails agreeing on a sale and providing product to the retailer on the same trip to the retailer’s premises. Under the current regulations, a wholesaler must instead reach a sales agreement with the retailer over the phone, through fax, the mail, e-mail, or a previous trip to the retailer’s premises, then deliver the product to the retailer on another trip. The board proposes to permit individuals with wholesale wine licenses to peddle cider. Allowing wholesalers to peddle cider to retailers will reduce time and travel costs for wholesalers, while allowing retailers to determine their quantity needs for cider at the time of delivery rather than some previous time. On occasions this could create a significant positive improvement for inventory management if, for example, an unexpectedly large quantity of cider was purchased from the retailer shortly prior to the wholesalers arrival. Since there are no apparent costs to permitting cider peddling by wholesalers to retailers, this proposed amendment will create a net benefit.

The current regulations require that cider orders shall be executed only on wine order forms prescribed by the board. The board proposes to allow cider orders to be executed on either beer or wine forms prescribed by the board. This proposed change may make cider ordering slightly more convenient for some retailers who order beer and cider but do not order wine.

Since there are no apparent costs to permitting the execution of cider orders on beer order forms, this proposed amendment will create a net benefit.

Pursuant to § 4.1-111 B 8, the board proposes to require that all banquet and special event licensees in charge of public events report to the board (on a board printed form) the income and expenses associated with the event when the licensee engages another person to organize, conduct or operate the event. Public events are defined as "any event at which alcoholic beverages are sold to the general public and not only to personally invited guests." The public events held by banquet and special event licensees are generally fund-raising events held by or on behalf of nonprofit organizations.1 ABC estimates that preparing this form would add one to two additional hours to recordkeeping for the licensee.

According to the board, printing costs to provide sufficient copies of the requisite forms would total about $255 annually. Annual processing costs to receive and record the data would be approximately $2,000. These costs would be paid from agency nongeneral funds, and would not require additional appropriation. The board also proposes2 that applicants for banquet or special event licenses attach to their application any contract between the applicant and any person who has been engaged to organize, conduct or operate the event on behalf of the license applicant.

According to the board, there has been concern that some events promoted as charitable fundraisers have resulted in promoters receiving most of the proceeds with the charity receiving only a relative token amount. Currently, the board does not receive information on the portion of proceeds that the nonprofit organizations receive for public events when reviewing banquet and special event license applications. The additional information provided by these proposed amendments will allow the board to turn down banquet and special event license applicants if it appears that most of the proceeds for a proposed event billed as charitable would not reach the charity. This could be beneficial for the public in that there would be fewer instances where citizens purchase tickets and concessions with the idea of supporting a charity who would not have made these purchases if they knew the charity received a very small percentage of the proceeds. On the other hand, the public might be better off if instead of approving fewer banquet and special event license applications, better disclosure of the nonprofit organization’s portion of the proceeds was required. For example, for all banquet and special events where the nonprofit organization receives less than X percent of the proceeds, all advertising for the event would be required to state that the nonprofit organization receives "less than X percent of the proceeds."

Businesses and entities affected. The proposed amendments will affect the approximately 5,0003 nonprofit organizations that hold special events at which alcoholic beverages are sold, as well as special event promoters, wholesale licensees, and retail licensees.

Localities particularly affected. The proposed changes to the regulations affect localities throughout the Commonwealth.
Projected impact on employment. The proposals to allow the peddling of cider and to allow cider orders to be executed on beer order forms are unlikely to significantly affect employment. The proposal to require that all banquet and special event licensees in charge of public events report to the board (on a board-printed form) the income and expenses associated with the event and attach a copy of the contract when the licensee engages another person to organize, conduct or operate the event may prompt the board to approve fewer banquet and special event licenses. Thus, there may be a reduction in employment related to the operating of public events.

Effects on the use and value of private property. Allowing wholesalers to peddle cider to retailers will reduce time and travel costs for wholesalers, and potentially permit retailers to improve their inventory management. Thus, the value of wholesalers and retailers’ businesses may increase slightly.

Under these proposed regulations, the cost of complying with required paperwork for banquet and special event license applicants will increase, and the number of banquet and special event license applications disapproved will likely increase. The latter will likely result in fewer public events. The profits and value of public event promotion businesses will decrease and some nonprofit organizations may receive slightly less funding.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs in the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The Alcoholic Beverage Control Board proposes the following amendments:

1. The proposed amendment to 3 VAC 5-70-20 allows for the peddling of cider and the reporting of cider sales by wholesale wine licensees in the same manner as beer. These changes are intended to accommodate cider wholesalers who are primarily beer wholesalers, allowing them to sell and invoice cider products in the same manner as their beer products.

2. The proposed amendment to 3 VAC 5-70-90 adds provisions requiring all banquet and special event licensees in charge of public events to report to the board the income and expenses associated with the event when the licensee engages another person to organize, conduct or operate the event on behalf of the licensee.

3 VAC 5‑70‑20. Procedures for handling cider; authorized licensees; containers; labels; markup; age limits.

A. The procedures established by regulations of the board for the handling of wine having an alcoholic content of not more than 14% by volume shall, with the necessary change of detail, be applicable to the handling of cider, subject to the following exceptions and modifications.

B. Licensees authorized to sell beer and wine, or either, at retail are hereby approved by the board for the sale of cider and such sales shall be made only in accordance with the age limits set forth below.

C. Containers of cider shall have a capacity of not less than 12 ounces (375 milliliters if in a metric‑sized container) nor more than one gallon (three liters if in a metric‑sized container).

D. If the label of the product is subject to approval by the federal government, a copy of the federal label approval shall be provided to the board.

E. The markup or profit charged by the board shall be $.08 per liter or fractional part thereof.

F. Persons must be 21 years of age or older to purchase or possess cider.

G. The provisions of subsection A and subdivision B 4 of 3 VAC 5-60-20 shall not be applicable to the sale of cider by wholesale wine licensees to retail licensees of the board.

3 VAC 5‑70‑90. Records to be kept by licensees generally; additional requirements for certain retailers; "sale" and "sell" defined; gross receipts; reports.

A. All licensees shall keep complete, accurate and separate records at the licensee's place of business for a period of two years. The records shall be available for inspection and copying by any member of the board or its special agents during reasonable hours. Licensees may use microfilm, microfiche, disks or other available technologies for the storage of their records, provided the records so stored are readily subject to retrieval and made available for viewing on a screen or in hard copy by the board or its special agents.

The board and its special agents shall be allowed free access during reasonable hours to every place in the Commonwealth where alcoholic beverages are manufactured, bottled, stored, offered for sale or sold, for the purpose of examining and inspecting all records, invoices and accounts therein.

"Reasonable hours" shall be deemed to include all business hours of operation and any other time at which there exists any indication of activity upon the licensed premises.

B. All licensed manufacturers, bottlers or wholesalers of alcoholic beverages shall keep a complete, accurate and separate record of all alcoholic beverages manufactured, bottled, purchased, sold or shipped by him. Such records shall show the quantities of all such alcoholic beverages manufactured, bottled, purchased, sold or shipped by him; the dates of all sales, purchases, deliveries or shipments; the names and addresses of all persons to or from whom such sales, purchases, deliveries or shipments are made; the quantities and kinds of alcoholic beverages sold and delivered or shipped and the prices charged therefor and the taxes applicable thereto, if any. Every manufacturer and wholesaler, at the time of delivering alcoholic beverages to any person, shall also prepare a duplicate invoice showing the date of delivery, the quantity and value of each delivery and the name of the purchaser to whom the delivery is made.

C. Every retail licensee shall keep complete, accurate and separate records, including invoices, of the purchases and sales of alcoholic beverages, food and other merchandise. The records of alcoholic beverages shall be kept separate and apart from other records and shall include all purchases thereof, the dates of such purchases, the kinds and quantities of alcoholic beverages purchased, the prices charged therefor and the names and addresses of the persons from whom purchased.

Additionally, each retail licensee shall keep accurate accounts of daily sales, showing quantities of alcoholic beverages, food, and other merchandising sold and the prices charged therefor.

D. In addition to the requirements of subsections A and C of this section, mixed beverage restaurant licensees shall keep records of all alcoholic beverages purchased for sale as mixed beverages and records of all mixed beverage sales. The following actions shall also be taken:

1. On delivery of a mixed beverage restaurant license by the board, the licensee shall furnish to the board or its special agents a complete and accurate inventory of all alcoholic beverages currently held in inventory on the premises by the licensee; and

2. Once a year, each licensee shall submit on prescribed forms to the board an annual review report. The report is due within 30 days after the end of the mixed beverage license year and shall include:

a. A complete and accurate inventory of all alcoholic beverages purchased for sale as mixed beverages and held in inventory at the close of business at the end of the annual review period;

b. An accounting of the annual purchases of food, nonalcoholic beverages and alcoholic beverages, including alcoholic beverages purchased for sale as mixed beverages, and miscellaneous items; and

c. An accounting of the monthly and annual sales of all merchandise specified in subdivision D 2 b of this subsection.

E. The terms "sale" and "sell" shall include exchange, barter or traffic, or delivery made otherwise than gratuitously, by any means whatsoever, of mixed beverages and other alcoholic beverages, and of meals or food.

F. In determining "gross receipts from the sale of food" for the purposes of § 4.1‑210 of the Code of Virginia, a licensee shall not include any receipts for food for which there was no sale, as defined in this section. Food which is available at an unwritten, non‑separate charge to patrons or employees during Happy Hours, private social gatherings, promotional events, or at any other time, shall not be included in the gross receipts. Food shall include hors d'oeuvres.

If in conducting its review pursuant to § 4.1‑114 of the Code of Virginia, the board determines that the licensee has failed or refused to keep complete and accurate records of the amounts of mixed beverages or other alcoholic beverages sold at regular prices, as well as at all various reduced and increased prices offered by the licensee, the board may calculate the number of mixed drinks and other alcoholic beverage drinks sold, as determined from purchase records, and presume that such sales were made at the highest posted menu prices for such merchandise.

G. Any changes in the officers, directors or shareholders owning 10% or more of the outstanding capital stock of a corporation shall be reported to the board within 30 days; provided, however, that corporations or their wholly owned subsidiaries whose corporate common stock is publicly traded and owned shall not be required to report changes in shareholders owning 10% or more of the outstanding capital stock.

H. All banquet and special event licensees in charge of public events shall report to the board the income and expenses associated with the public event on a form prescribed by the board when the licensee engages another person to organize, conduct or operate the event on behalf of the licensee. Reports shall be made within 30 days after the date of each event. "Public events" shall be deemed to include any event at which alcoholic beverages are sold to the general public and not only to personally invited guests.

All applicants for banquet or special event licenses shall indicate at the time of application whether the event is open to the public and whether another person has been or will be engaged to organize, conduct or operate the event on behalf of the licensee. If the applicant indicates that the event is open to the public and another person has been or will be engaged to organize, conduct or operate the event on behalf of the licensee, the applicant shall attach a copy of any contract between the applicant and such other person to the license application.

NOTICE: The forms used in administering 3 VAC 5-70, Other Provisions, are listed below. Any amended or added forms are reflected in the listing and are published following the listing.

FORMS

Permit for Release of Alcoholic Beverages Not Under Customs or Internal Revenue Bond, #701‑102 (eff. 1/92).

Order and Permit for Transportation of Alcohol, #703‑69 (eff. 11/87).

Order and Permit for Transportation of Alcoholic Beverages, #703‑73.

Mixed Beverage Annual Review, #805‑43 (eff. 5/92).

Mixed Beverage Annual Review ‑ Instructions for Completion, #805‑44.

Application for Off Premises Keg Permit, #805‑45 (eff. 1/93).

Application for Grain Alcohol Permit, #805‑75.

Mixed Beverage Annual Review, #805‑77.

Special Event License Application Addendum - Notice to Special Event Licenses Applicants, Form SE-1 (rev. 11/01).

Statement of Income & Expenses for Special Event Licenses (with instructions), Form SE-2 (rev. 11/01).
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VA.R. Doc. Nos. R01-216 and R01-217; Filed January 9, 2002, 9:24 a.m.




1 Source: The Alcoholic Beverage Control Board


2 This proposal is also pursuant to § 4.1-111 B 8 of the Code of Virginia


3 Source: The Alcoholic Beverage Control Board
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