FINAL REGULATIONS

For information concerning Final Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations.  Italic type indicates new text.  Language which has been stricken indicates 
text to be deleted.  [Bracketed language] indicates a change from the proposed text of the regulation.

Final Regulations

Final Regulations


STATE BOARD OF HEALTH

Title of Regulation: 12 VAC 5-65. Rules and Regulations Governing Emergency Medical Services Do Not Resuscitate Program (REPEALED).

Title of Regulation: 12 VAC 5-66. Regulations Governing Durable Do Not Resuscitate Orders (adding 12 VAC 5-66-10 through 12 VAC 5-66-110).

Statutory Authority: § 54.1-2987.1 of the Code of Virginia.
Effective Date: March 27, 2002.
Summary:

The Virginia General Assembly adopted new legislation creating a Durable Do Not Resuscitate Order to replace the Emergency Medical Services Do Not Resuscitate Order. This action repeals the Emergency Medical Services Do Not Resuscitate Order and establishes a Durable Do Not Resuscitate (DDNR) Order that follows the patient throughout the entire health care setting. This creates a document that will depend less on the situation in which declarants find themselves and will be more likely to be honored. Once issued by a physician for his patient, the DDNR Order would apply wherever that patient may be - home, emergency vehicle, adult care residence, nursing home or hospital.

Patients in consultation with physicians determine advanced directives concerning terminal illness and/or life sustaining measures. With a Durable Do Not Resuscitate Order, the affected patient is allowed to have some measure of control over his or her illness and/or injury through determination not to employ life-sustaining measures. These regulations establish a process that enables qualified health care providers to respond more appropriately to the expressed desires and needs of certain patients. The regulations will also provide an appropriate framework to guide the operation of this important program.

Summary of Public Comments and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

Agency Contact: David E. Cullen, Jr., Regulation and Compliance Manager, State Board of Health, 1538 East Parham Road, Richmond, Virginia 23228, telephone (804) 371-3500, FAX (804) 371-3543 or toll-free 1-800-523-6019.

CHAPTER 66.
REGULATIONS GOVERNING DURABLE DO NOT RESUSCITATE ORDERS.

PART I.
DEFINITIONS.

12 VAC 5-66-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Agent" means an adult appointed by the declarant under an advance directive, executed or made in accordance with the provisions of § 54.1-2983 of the Code of Virginia to make health care decisions for him.

"Board" means the State Board of Health.

"Cardiac arrest" means the cessation of a functional heartbeat.

"Commissioner" means the State Health Commissioner.

"Durable Do Not Resuscitate Order" or "Durable DNR Order" means a written physician's order issued pursuant to § 54.1-2987.1 of the Code of Virginia in a form authorized by the board to withhold cardiopulmonary resuscitation from an individual in the event of cardiac or respiratory arrest. For purposes of this chapter, cardiopulmonary resuscitation shall include cardiac compression, endotracheal intubation and other advanced airway management, artificial ventilation, and defibrillation and related procedures. As the terms "advance directive" and "Durable Do Not Resuscitate Order" are used in this article, a Durable Do Not Resuscitate Order is not and shall not be construed as an advance directive. When used in these regulations, the term "Durable DNR Order" shall include any authorized alternate form of identification issued in conjunction with an original Durable DNR Order form.

"Emergency Medical Services" or "EMS" means the services rendered by an agency licensed by the Virginia Office of Emergency Medical Services, an equivalent agency licensed by another state or a similar agency of the federal government when operating within this Commonwealth.

"Emergency medical services agency" or "EMS agency" means any person, licensed to engage in the business, service, or regular activity, whether or not for profit, of transporting and/or rendering immediate medical care to such persons who are sick, injured, wounded or otherwise incapacitated or helpless.

"Incapable of making an informed decision" means the inability of an adult patient, because of mental illness, mental retardation, or any other mental or physical disorder that precludes communication or impairs judgment and that has been diagnosed and certified in writing by his physician with whom he has a bona fide physician/patient relationship and a second physician or licensed clinical psychologist after personal examination of such patient, to make an informed decision about providing, withholding or withdrawing a specific medical treatment or course of treatment because he is unable to understand the nature, extent or probable consequences of the proposed medical decision, or to make a rational evaluation of the risks and benefits of alternatives to that decision. For purposes of this article, persons who are deaf, dysphasic or have other communication disorders, who are otherwise mentally competent and able to communicate by means other than speech, shall not be considered incapable of making an informed decision.

"Person authorized to consent on the patient’s behalf" means any person authorized by law to consent on behalf of the patient incapable of making an informed decision or, in the case of a minor child, the parent or parents having custody of the child or the child's legal guardian or as otherwise provided by law.

"Physician" means a person licensed to practice medicine in the Commonwealth of Virginia or in the jurisdiction where the treatment is to be rendered or withheld.

"Qualified emergency medical services personnel" means personnel as defined by § 32.1-111.1 of the Code of Virginia when acting within the scope of their certification.

"Qualified health care personnel" means any qualified emergency medical services personnel and any licensed healthcare provider or practitioner functioning in any facility, program or organization operated or licensed by the State Board of Health, or by the Department of Mental Health, Mental Retardation and Substance Abuse Services or operated, licensed or owned by another state agency.

"Respiratory arrest" means cessation of breathing.

PART II.
PURPOSE AND APPLICABILITY.

12 VAC 5-66-20. Authority for regulation.

Section 54.1-2987.1 of the Code of Virginia vests authority for the regulation of Durable DNR Orders in the State Board of Health and directs the board to prescribe by regulation the procedures, including the requirements for forms to authorize qualified health care personnel to follow Durable DNR Orders. All EMS DNR Orders [ and all Durable Do Not Resuscitate Orders issued or ] issued or in effect between July 1, 1999, and [ the effective date of this regulation March 27, 2002, ] are to be considered [ valid ] Durable DNR Orders and shall remain valid until revoked.

12 VAC 5-66-30. Purpose of regulations.

The board has promulgated these regulations in order to carry out the intent of Virginia law that a person shall have the opportunity to execute a Durable DNR Order that comports with his wishes.

PART III.
REQUIREMENTS AND PROVISIONS.

12 VAC 5-66-40. The Durable Do Not Resuscitate Order Form.

The Durable DNR Order Form shall be a unique document printed on distinctive paper, as approved by the board, and consistent with these regulations. The following requirements and provisions shall apply to the approved Durable DNR Order Form.

1. Content of the Form – A Durable DNR Order Form shall contain, from a physician with whom the patient has a bona fide physician/patient relationship, a do not resuscitate determination, signature and the date of issue, the signature of the patient or, if applicable, the person authorized to consent on the patient’s behalf.

2. Effective Period for a Signed Durable DNR Order Form – A signed Durable DNR Order shall remain valid until revoked.

3. Original Durable DNR Order Form – An original Durable DNR Order or an alternate form that complies with 12 VAC 5-66-50 shall be valid for purposes of withholding or withdrawing cardiopulmonary resuscitation by qualified health care personnel in the event of cardiac or respiratory arrest. The original Durable DNR Order or an alternate form that complies with 12 VAC 5-66-50 shall be maintained and displayed at the patient’s current location or residence in one of the places designated on the form, or should accompany the patient, if traveling. Photocopies of the Durable DNR Order may be given to other providers or persons for information, with the express consent of the patient or the patient’s designated agent or the person authorized to consent on the patient’s behalf. However, such photocopies of the Durable DNR Order are not valid for withholding cardiopulmonary resuscitation.

4. Revocation of a Durable DNR Order – A Durable DNR Order may be revoked at any time by the patient (i) by physical cancellation or destruction by the patient or another in his presence and at his direction of the Durable DNR Order Form and/or any alternate form of identification; or (ii) by oral expression of intent to revoke. The Durable DNR Order may also be revoked by the patient’s designated agent or the person authorized to consent on the patient’s behalf [ unless that person knows the patient would object to such revocation ] .

5. Distribution of Durable DNR Order Forms - Authorized Durable DNR Forms, with instructions, shall be available only to physicians.

12 VAC 5-66-50. Authorized alternate forms of Durable DNR Order identification.

The board authorizes the issuance of alternate forms of Durable DNR Order identification in conjunction with the issuance of Durable DNR Orders. These alternate forms shall be uniquely-designed and uniquely-identifiable bracelets and necklaces that are available from a vendor approved by the Virginia Department of Health. These alternate forms of identification must be purchased from the approved vendor by the person to whom a Durable DNR Order applies, or that person authorized to consent on the patient’s behalf, and in conjunction with a Durable DNR Order. Such a necklace or bracelet may be utilized either to validate the Durable DNR Order or in place of an original Durable DNR Order in the event that the original order is not readily available at the site where the person to whom the order applies is found. In order to be honored by qualified health care personnel in place of the original Durable DNR Order, this alternate form of identification must contain the minimum information approved by the State Board of Health.

12 VAC 5-66-60. Other DNR Orders.

A. Nothing in these regulations shall be construed to preclude licensed health care practitioners from following any other written orders of a physician not to resuscitate a patient in the event of cardiac or respiratory arrest.

B. Additionally, nothing in these regulations or in the definition of Durable DNR Orders provided in § 54.1-2982 of the Code of Virginia shall be construed to limit the authorization of qualified health care personnel to follow Do Not Resuscitate Orders other than Durable DNR Orders that are written by a physician [ , with whom the patient has a bona fide physician/patient relationship, for the duration of the patient’s transfer to another facility. Such other DNR Orders issued in this manner shall be valid until a Durable DNR Order or other valid DNR Order is issued by the physician assuming responsibility for the treatment and care of the patient, but not to exceed 24 hours ] . Such other DNR Orders issued in this manner [ , to be honored by EMS personnel, ] shall contain the information listed in subdivision 1 of 12 VAC 5-66-40 and the time of issuance by the physician [ in accordance with accepted medical practice, for patients who are currently admitted to a hospital or other health care facility ] .

C. Nothing in these regulations shall prohibit qualified health care personnel from following any direct verbal order issued by a licensed physician not to resuscitate a patient in cardiac or respiratory arrest when such physician is physically present in attendance of such patient.

PART IV.
IMPLEMENTATION PROCEDURES.

12 VAC 5-66-70. Issuance of a Durable DNR Order.

A. A Durable DNR Order may be issued to a patient by a physician, with whom the patient has established a bona fide physician/patient relationship, as defined by the Board of Medicine in their current guidelines, only with the consent of the patient or, if the patient is a minor or is otherwise incapable of making an informed decision regarding consent for such an order, upon the request of and with the consent of the person authorized to consent on the patient's behalf.

B. The physician shall explain to the patient or the person authorized to consent on the patient’s behalf, the alternatives available, including issuance of a Durable DNR Order. If the option of a Durable DNR Order is agreed upon, the physician shall have the following responsibilities:

1. Obtain the signature of the patient or the person authorized to consent on the patient’s behalf.

2. Execute and date the Physician Order on the Durable DNR Order Form.

3. Issue the original Durable DNR Order Form.

4. Explain how to, and who may revoke the Durable DNR Order.

C. The person to whom a Durable DNR order applies or the person authorized to consent on the patient’s behalf must present the following information to the approved vendor in order to purchase and be issued an approved Durable DNR necklace or bracelet. The necklace or bracelet must contain the following information:

1. The patient’s full legal name;

2. The Durable DNR number on the Virginia Durable DNR form or a number unique to the patient that is assigned by the vendor;

3. The physician’s name and phone number; and

4. The Virginia Durable DNR [ effective issuance ] date.

12 VAC 5-66-80. Durable DNR Order implementation procedures.

A. Qualified health care personnel shall comply with the following general procedures and published Virginia Durable DNR Order Implementation Protocols when caring for a patient who is in cardiac or respiratory arrest and who is known or suspected to have a Durable DNR Order in effect.

B. Initial assessment and intervention. Perform routine patient assessment and resuscitation or intervention until the Durable DNR Order or other DNR Order validity status is confirmed, as follows:

1. Determine the presence of a Durable DNR Order Form or an approved alternate form of Durable DNR identification.

2. Determine that the Durable DNR item is not altered.

3. Verify, through driver’s license or other identification with photograph and signature or by positive identification by a family member or other person who knows the patient, that the patient in question is the one for whom the Durable DNR Order or other DNR Order was issued.

4. If no Durable DNR Order or approved alternate form of identification is found, ask a family member or other person to look for the original Durable DNR Order Form or other written DNR order.

5. If the Durable DNR Order or approved alternate form of identification is not intact or has been altered or other DNR Order is produced, the qualified health care personnel shall consider the Durable DNR Order to be invalid.

C. Resuscitative measures to be withheld or withdrawn. In the event of cardiac or respiratory arrest of a patient with a valid Durable DNR Order under the criteria set forth above, the following procedures should be withheld or withdrawn by qualified health care personnel unless otherwise directed by a physician physically present at the patient location:

1. Cardiopulmonary Resuscitation (CPR);

2. Endotracheal Intubation or other advanced airway management;

3. Artificial ventilation;

4. Defibrillation; [ or ]

[ 5. Cardiac resuscitation medications; or ]

[ 6. 5. ] Continuation of related procedures [ , or cardiac resuscitation medications ] as prescribed by the patient’s physician or medical protocols.

D. Procedures to provide comfort care or to alleviate pain. In order to provide comfort care or to alleviate pain for a patient with a valid Durable DNR Order or other DNR Order, the following interventions may be provided, depending on the needs of the particular patient:

1. Airway management (excluding intubation or advanced airway management);

2. Suctioning;

3. Supplemental oxygen delivery devices;

4. Pain medications or intravenous fluids;

5. Bleeding control;

6. Patient positioning; or

7. Other therapies deemed necessary to provide comfort care or to alleviate pain.

E. Revocation.

1. These regulations shall not authorize any qualified health care personnel to follow a Durable DNR Order for any patient who is able to, and does, express to such qualified health care personnel the desire to be resuscitated in the event of cardiac or respiratory arrest.

If the patient is a minor or is otherwise incapable of making an informed decision, the expression of the desire that the patient be resuscitated by the person authorized to consent on the patient's behalf shall so revoke the qualified health care personnel’s authority to follow a Durable DNR Order or other DNR Order.

2. The expression of such desire to be resuscitated prior to cardiac or respiratory arrest shall constitute revocation of the order; however, a new order may be issued upon consent of the patient or the person authorized to consent on the patient's behalf.

3. The provisions of this section shall not authorize any qualified emergency medical services personnel or licensed health care provider or practitioner who is attending the patient at the time of cardiac or respiratory arrest to provide, continue, withhold or withdraw treatment if such provider or practitioner knows that taking such action is protested by the patient incapable of making an informed decision. No person shall authorize providing, continuing, withholding or withdrawing treatment pursuant to this section that such person knows, or upon reasonable inquiry ought to know, is contrary to the religious beliefs or basic values of a patient incapable of making an informed decision or the wishes of such patient fairly expressed when the patient was capable of making an informed decision.

F. Documentation. When following a Durable DNR Order or other DNR Order for a particular patient, qualified health care personnel shall document in the patient's medical record the care rendered or withheld in the following manner:

1. Use standard patient care reporting documents (i.e. patient chart, pre-hospital patient care report).

2. Describe assessment of patient’s status.

3. Document which identification (Durable DNR Order Form or other DNR Order or alternate form of identification) was used to confirm Durable DNR status and that it was intact, not altered, not canceled or not officially revoked.

4. Record the Durable DNR Order Number and name of patient’s physician.

5. If the patient is being transported, keep the Durable DNR Order with the patient.

G. General considerations. The following general principles shall apply to implementation of Durable DNR Orders.

1. If there is misunderstanding with family members or others present at the patient’s location or if there are other concerns about following the Durable DNR Order or other DNR Order, contact the patient’s physician or EMS medical control for guidance.

2. If there is any question about the validity of a Durable DNR Order, resuscitative measures should be administered until the validity of the Durable DNR Order is established.

NOTICE: The form used in administering 12 VAC 5-66, Regulations Governing Durable Do Not Resuscitate Orders, is listed and printed below.

FORMS

Durable Do Not Resuscitate Order Form, eff. [ 1/01 3/02 ] .


[image: image1.png]DURABLE DO NOT RESUSCITATE ORDER FORM
VIRGINIA DEPARTMENT OF HEALTH

Order Number:

Date Order Written
Patient's Full Legal Name __

Physician's Order

1, the undersigned, state that | have & bona fide physician/patient relationsnip with the patient named
above. | hava certified in the patient's medical record that he/she has directed that lite-prolonging
procedures be witnheld or withdrawn in the event of cardiac or respiratory amrest.

1 further cerfy: [must check 1 or 2]

1. The patient is CAPABLE of making and informed decisicn about providing, withholding or
withcrawing a specific medical treatment or course of medical treatment. (Signature of patent is
required; see reverse).

2. The patient is incapable of making an informed cecision about providing, withholding
or withcrawing a spec fic medical treatment or course of medical treatment because
he/she is unable to understand the nature. extent or probable conssquences of the
proposed medical decision, of 1o make a rational evaluation of the risks and benefits
of alternatives to that decision

If you checkad 2 above, (the patisnt is incapable of making an informed decision), check 1,2 0r &
below:

1. The patient has executed a written advance directive which directs that life-prolonging
procedures be withhcld or withdrawn

2. The patient has executed a written advanced directive which appoints a Person Authorized
1 Censent on the Patient’s Bahalf with authority to direct that ife-prolonging procedures be
withheld or withdrewn. (Signature of Person Authorized to Consent on the Patient's Behal is
required, see reverse).

3. The patient has not executed a written advance directive (living will or durable power ¢!
attorey for health care). (Sgnature of Person Authorized to Conscnt on the Patent's Behalf is
requrred, see reverse).

I hereby direct any and all qualifiad haalth care personnel, commencing on the effective date noted
above, 10 withhold cardiopulmonary resuscitation (cardiac compression, endotracheal intubation and
other advanced aiway management, artficial ventilation, dafibrillation and related procsdures) from tae
patient in the event of the patient's cardic or respiratory arrest. | further direct such personnel to
provide the piatient other medical interventions, such as intravenous fluids. oxygen or other therapies
deermad necessary to provida comfort care o alleviate pain.

Printed Name Signature of Physician

Emergency Telephone Number: ______








[image: image2.png]PATIENT'S SIGNATURE

1, the undersigned, hereby direct that in casse of my cardiac or respiratory arrest, efforts at
cardiopulmonary resuscitation not be initiated and ot be continued once initiated. | understand
that | may revoke these directions at any time by physical cancellation or destruction of this form
or by orally expressing a desie to be resuscitated 1o qualified health care personnel. | also
understand that if qualified nealth care personnel have any doubts about the applicability or
valicity of this order, they will begin cardiopulmonary resuscitation

Signature of Patient

Signature of Person Authorized to Consent on the Patient's Behalf

1, the undersigned, hareby certify that | am authorized to provide consent of the patient's hehalf
By virtue of my relationship to the patientas __(in
order of priority: designatec agent, guardian or cornmitiee, spouse. adult child, parent, adult
brotiier or sister, cthor relativa in descending order of bioo relationship). In that capacity, |
hereoy dirsct that in case of the patient's cardiac or respiratory arrest, efforts at cardiopulmonary
resuscitation not ke initiated and not be continued once initiated. | understand that | may revoke
thess direstions at any time by physical cancellation or destruction of this form or by orally
axprassing a desire 10 be resuscitated to qualified healtn care personnel. | also understand that
if qualified health care personnel have any doubts about the applicabilty or valicity of this order,
they will bagin cardiopulmonary resuscitation of the patient.

Signaiure of Person Authorized to Gonsent on the Patient's Behalf

EMS PERSONNEL WILL LOOK FOR THIS ORDER IN THE FOLLOWING PLACES:

o
e
e
o
®

On the back of the door leading to the patient's bedroom,
On the bedsida table, besids the patient's bad,

On the refrigerator,

In the patient's wallet, or

An approved alternate form of identification.
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understand that if qualified nealth care personnel have any doubts about the applicability or
valicity of this order, they will begin cardiopulmonary resuscitation

Signature of Patient

Signature of Person Authorized to Consent on the Patient's Behalf

1, the undersigned, hareby certify that | am authorized to provide consent of the patient's hehalf
By virtue of my relationship to the patientas __(in
order of priority: designatec agent, guardian or cornmitiee, spouse. adult child, parent, adult
brotiier or sister, cthor relativa in descending order of bioo relationship). In that capacity, |
hereoy dirsct that in case of the patient's cardiac or respiratory arrest, efforts at cardiopulmonary
resuscitation not ke initiated and not be continued once initiated. | understand that | may revoke
thess direstions at any time by physical cancellation or destruction of this form or by orally
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if qualified health care personnel have any doubts about the applicabilty or valicity of this order,
they will bagin cardiopulmonary resuscitation of the patient.
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