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STATE AIR POLLUTION CONTROL BOARD

Suspension of Regulatory Process

Title of Regulation: 9 VAC 5-140. Regulation for Emissions Trading.

NOTICE OF REOPENING OF PUBLIC COMMENT PERIOD FOR PROPOSED REGULATION REVISION D98

Notice is hereby given in accordance with § 2.2-4007 J of the Code of Virginia and the requirements of Section 110(a)(1) of the federal Clean Air Act that the State Air Pollution Control Board is seeking comments on changes made to its proposed regulation entitled: Regulation for Emission Trading (9 VAC 5 Chapter 140). Notice is also given that the board is suspending the effective date of this regulatory action (Revision D98).

SUMMARY OF REGULATION: The NOx Budget Trading Program is a means of mitigating the interstate transport of ozone and nitrogen oxides. The implementing regulation includes the following provisions: applicability, permitting, allowance allocation methodology (initial, subsequent and set-aside), monitoring, banking, compliance supplement pool, and compliance determination.  Electric generating units (EGUs) with a generating capacity greater than 25 MWe and nonelectric generating units (nonEGUs) with a heat input capacity greater than 250 mmBtu are subject to the regulation. There are opt-in provisions for smaller EGUs and nonEGUs not subject to the regulation.

EPA has established an annual regional trading budget of NOx allowances (measured in tons) and assigned each state a portion of the regional budget. The Commonwealth is given the responsibility to allocate its portion of the NOx budget allowances to the affected units. EPA administers most other aspects of the trading program. The NOx allowance allocations are to be determined through a methodology based upon emission rates multiplied by actual heat input and distributed pro rata. Owners must have sufficient NOx allowances to cover the emissions from their affected units during the summer months of May 1 through September 30, otherwise known as the control period. If the allowances allocated by the state are insufficient, additional allowances may be purchased from the regional market or any banked allowances may be used to offset the amount of NOx generated above the allocated allowances. If a unit does not use all of its allowances for a specific control period, those extra tons may be banked for future use or sold. The annual allowance budget for EGUs is 17,091 tons per control period and for nonEGUs, 4,104 tons per control period. A portion of the budget is set-aside for units that are not operational when the state makes its periodic allocation of allowances. The set-aide for the initial allocation period (2004 through 2008) is 2,032 tons per control period (855 tons from the EGU budget and 1,177 tons from the nonEGU budget).

At the end of each control period, owners found to be out of compliance (i.e., actual emissions exceed the allowances in their account) will be forced to surrender allowances for the next year on a ratio of 3:1 (i.e., for every ton over the allowances in their account, three tons will be forfeited from the next year’s allocation).

BACKGROUND AND NOTICE OF REOPENING: On July 16, 2001, the board published for public comment a proposed regulation concerning emissions trading. In response to that request, comments were submitted that resulted in several changes being made to the original proposal, primarily to meet changes in the Code of Virginia. On February 27, 2002, the board adopted the final regulation concerning emissions trading, with an effective date according to § 2.2-4012 B of the Administrative Process Act. The final regulation as adopted is being published in the Virginia Register on March 25, 2002.

Under § 2.2-4007 J of the Code of Virginia, an agency must reopen a regulation for public comment (i) if it makes substantive changes to a proposed regulation before adoption of the final and (ii) if at least 25 persons petition for an opportunity to submit oral and written comments on the changes to the proposed regulation. The opportunity to comment is limited to the changes to the proposed regulation. Due to the nature of the changes made to the proposed regulation, the board recognizes that they are substantive. Because of the substantive nature of these changes, the board finds it prudent to expedite this process by opening the regulation for public comment when it is published in the Virginia Register rather than waiting for the a petition to materialize.

The board is now reopening the proposal (Revision D98) for public comment on those changes to the final regulation and suspending the effective date of the final regulation. THE BOARD IS RECEIVING COMMENT ONLY ON THE CHANGES THE BOARD MADE TO THE PROPOSED REGULATION TO MAKE IT FINAL. THESE CHANGES ARE SHOWN IN BRACKETS IN THE FINAL VERSION OF THE REGULATION PUBLISHED IN THIS ISSUE OF THE VIRGINIA REGISTER. ALL COMMENTS MADE IN RESPONSE TO THE ORIGINAL NOTICE OF PUBLIC COMMENT ISSUED ON JULY 16, 2001, ARE NOT CONSIDERED VALID FOR PURPOSES OF THIS NOTICE AND WILL NOT BE CONSIDERED IN MAKING THE DECISION ON THE FINAL REGULATION.
The initial allocations for the affected units (EGUs and nonEGUs) are not included in the final regulation. The initial allocations are being accomplished outside the regulatory adoption process using procedures (briefly outlined below) prescribed in the regulation. The board is also receiving comment on the initial allocations made to the affected units. The list of the affected units and their proposed allocations is available from the agency contact listed below.

· Allocations go to units that commence operation by May 1, 1998, for the years 2004 – 2008.

· Allocations based on heat input multiplied by the core emission rate.

· Heat input is the average of the two highest heat inputs for the years 1995 through 1999.

· Core emission rates are as follows:

EGU: 0.15 lbs/million Btu

nonEGU: 0.17 lbs/million Btu

SUMMARY OF CHANGES TO ORIGINAL PROPOSED REGULATION: A number of substantive changes have been made to the original proposal; they are enumerated below. The changes are derived from (i) changes in the Code of Virginia, (ii) comments made by the general public during the public comment period on the original proposal, (iii) comments made by EPA during the public comment period on the original proposal and during subsequent discussions and negotiations, and (iv) clarifications and other improvements noted by DEQ staff during subsequent reviews.

1. The 25 ton exemption has been changed to limit its use to only those units that burn gas or oil and to use the allocation methodology in 40 CFR Part 97 to allocate allowances. [9 VAC 5-140-40 B]

2. The applicability definitions and criteria have been changed to use the provisions from 40 CFR Part 97 for nonEGUs, as opposed to those found in 40 CFR Part 96. [9 VAC 5-140-20 and 40 A]

3. The values of the emissions budgets for both EGUs and nonEGUs and the compliance supplement pool have been changed to use the EPA numbers from 40 CFR Part 97. [9 VAC 5-140-910, 920 and 930]

4. The method for promulgating the emissions budget for EGUs and the compliance supplement pool has been changed to incorporate the EPA numbers (from 40 CFR Part 97) by reference, as opposed to including the budget numbers in the regulation. [9 VAC 5-140-910 and 920]

5. The initial allocations for the individual units are not included in the regulation. The initial and subsequent allocations will be accomplished outside the regulatory process. [9 VAC 5-140-940 and 950]

6. The allocation periods have been changed to use the periods in 40 CFR Part 97, as opposed to the initial allocation period of ten years and subsequent period of one year. 40 CFR Part 97 provides the same initial and subsequent allocation periods (five years) for both EGUs and nonEGUs. [9 VAC 5-140-410 A through C and 420 A through C]

7. The basis for the allocations for new sources (those commencing operation after May 1, 1998) has been changed to provide that the allocation be based on the lesser of the most stringent state or federal emission limitation or the core emission rate, as opposed to the lesser of the permit limit or core emission rate. In cases where a unit is subject to a permit which provides for the use of multiple fuels, the primary fuel shall be used as the basis to determine the most stringent state or federal NOX emissions limitation. [9 VAC 5-140-20 and 420 B, C and D]

8. Provisions for a new source allocation set aside for have been added to the regulation. The set aside is formed by withholding allowances from both (EGU and nonEGU) source categories. The set aside from the EGU budget is five percent for the years 2004 through 2008 and two percent for the years 2009 & later. The set-aside from the nonEGU budget is the difference between the sum of the initial allocations for the individual units and the non-EGU emissions budget in 40 CFR Part 97. [9 VAC 5-140-20 and 420 D and E]

9. The methodology in 40 CFR Part 97 is used for distribution of the new source set-asides for both EGUs and nonEGUs. Although the set aside comes from the emissions budget for each of the two source categories, there is only one set-aside that may be distributed to any unit regardless of source category. The set-aside is distributed pro-rata to all requesting a portion of the set-aside. This provides a system whereby any unit is eligible for the set-aside if it did not receive an initial allocation and was issued a first time permit prior to January 1 of the year of distribution of the set-asides. EPA will confiscate the allocations for any control period, or portion thereof, during which the unit does not operate. [9 VAC 5-140-420 D, E and F]

10. The regulation (which is based on 40 CFR Part 96) has been changed to be consistent with some of the more flexible provisions of 40 CFR Part 97. [throughout]
REQUEST FOR COMMENTS: Along with suspending the effective date of the regulatory action (Revision D98), the purpose of this notice is to provide the public with the opportunity to comment on (i) changes made to the proposed regulation and (ii) allowance allocations made to the affected units pursuant to the regulation. All comments must be received by the department by 4:30 p.m. on April 24, 2002, to be considered. It is preferred that all comments be provided in writing to the department, along with any supporting documents or exhibits; however, oral comments will be accepted at the meeting. Comments may be submitted by mail, facsimile transmission, e-mail, or personal appearance at the meeting mentioned below; however, all written comments not provided at the meeting must be submitted to the agency contact listed below. Comments by facsimile transmission will be accepted only if followed by receipt of the signed original within one week. Comments by e-mail will be accepted only if the name, address, and phone number of the commenter are included. All testimony, exhibits and documents received are a matter of public record.

PUBLIC MEETING: A public meeting will be held by the Department of Environmental Quality to accept public testimony on (i) changes made to the proposed regulation and (ii) allowance allocations made to the affected units pursuant to the regulation. The date, time and location of the meeting is shown below:

April 24, 2002

10:00 a.m. - Public Meeting

Conference Room, Lower Level, Main Street Centre, 600 East Main Street, Richmond, Virginia

ACCESSIBILITY TO PERSONS WITH DISABILITIES: This meeting is being held at a public facility believed to be accessible to persons with disabilities. Any person with questions on the accessibility of the facility should contact Ms. Alma Banks at the Office of Air Regulatory Development, Department of Environmental Quality, P.O. Box 10009, Richmond, Virginia 23240, or by telephone at (804) 698‑4070 or TDD (804) 698‑4021. Persons needing interpreter services for the deaf must notify Ms. Banks no later than April 8, 2002.

AGENCY CONTACT: The department contact for any questions about the proposal or this notice is:

Mary E. Major

Environmental Program Manager

Office of Air Regulatory Development

Department of Environmental Quality

P.O. Box 10009

Richmond, Virginia 23240

phone: (804) 698-4423

fax: (804) 698-4510

email: mlmajor@deq.state.va.us

STATUTORY AUTHORITY: §§ 10.1‑1308 and 10.1-1322.3 of the Code of Virginia.

LOCATION OF PROPOSAL: The proposal may be examined at the department's Office of Air Regulatory Development (Eighth Floor), 629 East Main Street, Richmond, Virginia and at the department's regional offices (listed below) between 8:30 a.m. and 4:30 p.m. of each business day until the close of the public comment period.

Southwest Regional Office

Department of Environmental Quality

355 Deadmore Street

Abingdon, Virginia

Ph: (540) 676‑4800

West Central Regional Office

Department of Environmental Quality

3019 Peters Creek Road

Roanoke, Virginia

Ph: (540) 562‑6700

South Central Regional Office

Department of Environmental Quality

7705 Timberlake Road

Lynchburg, Virginia

Ph: (804) 582‑5120

Valley Regional Office

Department of Environmental Quality

4411 Early Road

Harrisonburg, Virginia 22801

Ph: (540) 574‑7800

Fredericksburg Satellite Office

Department of Environmental Quality

806 Westwood Office Park

Fredericksburg, Virginia 22401

Ph: (540) 899‑4600

Northern Regional Office

Department of Environmental Quality

13901 Crown Court

Woodbridge, Virginia

Ph: (703) 583‑3800

Piedmont Regional Office

Department of Environmental Quality

4949‑A Cox Road

Glen Allen, Virginia

Ph: (804) 527‑5020

Tidewater Regional Office

Department of Environmental Quality

5636 Southern Boulevard

Virginia Beach, Virginia

Ph: (757) 518‑2000
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