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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

REGISTRAR'S NOTICE: The following regulatory action is exempt from the Administrative Process Act in accordance with § 2.2-4006 A 4 a of the Code of Virginia, which excludes regulations that are necessary to conform to changes in Virginia statutory law where no agency discretion is involved. The Department of Medical Assistance Services will receive, consider and respond to petitions by any interested person at any time with respect to reconsideration or revision.

Title of Regulation: 12 VAC 30‑40. Eligibility Conditions and Requirements (amending 12 VAC 30‑40‑220, 12 VAC 30‑40‑280, 12 VAC 30‑40‑290, and 12 VAC 30‑40‑345.)

Statutory Authority: § 32.1-325 of the Code of Virginia.

Effective Date: July 1, 2002.

Summary:

The amendments specify that the medically needy income limits will be adjusted annually to reflect increases in the Consumer Price Index and thus avoid the necessity of filing a regulatory package each year to reflect the actual change. The actual medically needy income limits for a current year can be obtained by contacting any local Department of Social Services in the Commonwealth.

The amendments provide for an automatic increase in the AFDC income limits in the state plan to reflect the annual increase in the Consumer Price Index. The 2001 increase in the Consumer Price Index was 2.6%, which will be reflected in the July 2002 income limits. Because federal financial participation requires that the Medically Needy Income Limits cannot exceed 133-1/3% of the AFDC income limits, it is necessary to increase the standards of assistance at the same time that the medically needy income limits are increased.

Also, the amendments expand the purposes for which an applicant or recipient can set aside funds and the types of accounts in which the funds can be placed. 

Agency Contact: Pat Sykes, Manager, Policy Division, Department of Medical Assistance Services, 600 East Broad Street, Suite 1300, Richmond, VA 23235, telephone (804) 786-7958, FAX (804) 786-7958 or e-mail psykes@dmas.state.va.us.

12 VAC 30‑40‑220. Income eligibility levels.

A. Mandatory Categorically Needy

1. AFDC-related groups other than poverty level pregnant women and infants.

Family Size
Need Standard
Payment Standard
Maximum Payment Amounts


See Table 1
See Table 2


STANDARDS OF ASSISTANCE (adjusted to reflect increases in the medically needy income limits at 12 VAC 30‑40‑220 E Increased annually by the increase in the Consumer Price Index)

GROUP I

Size of Assistance Unit
Table 1 (100%)
Table 2 (90%)

1
$151.11
$135.58

2
237.01
214.24

3
305.32
274.27

4
370.53
333.27

5
436.77
393.30

6
489.55
441.94

7
553.72
498.87

8
623.07
559.93

9
679.99
611.68

10
743.13
669.64

Each person above 10
63.13
57.96

MAXIMUM REIMBURSABLE PAYMENT $403

GROUP II

Size of Assistance Unit
Table 1 (100%)
Table 2 (90%)

1
$180.09
$162.49

2
265.99
239.08

3
333.27
301.18

4
399.51
359.14

5
472.99
423.35

6
526.81
474.03

7
589.95
529.92

8
658.26
592.02

9
716.22
644.80

10
780.39
701.73

Each person above 10
63.13
57.96

MAXIMUM REIMBURSABLE PAYMENT $435

GROUP III

Size of Assistance Unit
Table 1 (100%)
Table 2 (90%)

1
$251.50
$227.70

2
338.44
304.29

3
406.75
366.39

4
472.99
424.35

5
560.97
505.08

6
613.75
552.69

7
677.92
610.65

8
745.23
672.75

9
806.26
725.53

10
868.33
781.42

Each person above 10
63.13
57.96

MAXIMUM REIMBURSABLE PAYMENT $518

2. Pregnant women and infants under 1902(a)(10)(i)(IV) of the Act:

Effective April 1, 1990, based on 133% of the official federal income poverty level.

3. Children under § 1902(a)(10)(i)(VI) of the Act (children who have attained age 1 but have not attained age 6), the income eligibility level is 133% of the federal poverty level (as revised annually in the Federal Register) for the size family involved.

4. For children under § 1902(a)(10)(i)(VII) of the Act (children who were born after September 30, 1983, and have attained age 6 but have not attained age 19), the income eligibility level is 100% of the federal poverty level (as revised annually in the Federal Register) for the size family involved.

B. Treatment of COLA for groups with income related to federal poverty level.

1. If an individual receives a Title II benefit, any amount attributable to the most recent increase in the monthly insurance benefit as a result of a Title II COLA is not counted as income during a "transition period" beginning with January, when the Title II benefit for December is received, and ending with the last day of the month following the month of publication of the revised annual federal poverty level.

2. For individuals with Title II income, the revised poverty levels are not effective until the first day of the month following the end of the transition period.

3. For individuals not receiving Title II income, the revised poverty levels are effective no later than the beginning of the month following the date of publication.

C. Qualified Medicare beneficiaries with incomes related to federal poverty level.

The levels for determining income eligibility for groups of qualified Medicare beneficiaries under the provisions of § 1905(p)(2)(A) of the Act are as follows:

Section 1902(f) states which as of January 1, 1987, used income standards more restrictive than SSI. (VA did not apply a more restrictive income standard as of January 1, 1987.)

Based on the following percentage of the official federal income poverty level:

Effective Jan. 1, 1989: 85%

Effective Jan. 1, 1990: 90% (no more than 100)

Effective Jan. 1, 1991: 100% (no more than 100)

Effective Jan. 1, 1992: 100%

D. Aged and disabled individuals described in § 1902(m)(1) of the Act; Level for determining income eligibility for aged and disabled persons described in § 1902(m)(1) of the Act is 80% of the official federal income poverty level (as revised annually in the Federal Register) for the size family involved.

E. Income levels - medically needy. (Increased annually the increase in the Consumer Price Index but no higher than the level permitted to claim federal financial participation.)

1. The following income levels (as adjusted annually by the increase in the CPI) are applicable to all groups, urban and rural.

2. The agency has methods for excluding from its claim for FFP payments made on behalf of individuals whose income exceeds these limits.

(1)
(2)
(3)


Family Size
Net income level protected for maintenance 
for 12 months
Amount by which Column 2 exceeds limits specified in 42 CFR 435.10071


Group I
Group II
Group III


1
$2,691.00
$3,105.00
$4,036.50
$0

2
$3,519.00
$3,824.00
$4,867.00
$0

3
$4,036.50
$4,450.50
$5,485.50
$0

4
$4,554.00
$4,968.00
$6,003.00
$0

5
$5,071.50
$5,485.50
$6,520.50
$0

6
$5,589.00
$6,003.00
$7,038.00
$0

7
$6,106.50
$6,520.50
$7,555.50
$0

8
$6,727.50
$7,141.50
$8,073.00
$0

9
$7,348.50
$7,762.50
$8,797.50
$0

10
$8,073.00
$8,487.00
$9,418.50
$0

For each additional person, add:
$695.52
$695.52
$695.52
$0

1 As authorized in § 4718 of OBRA '90.

Grouping of Localities

GROUP I

Counties

Accomack
King George

Alleghany
King and Queen

Amelia
King William

Amherst
Lancaster

Appomattox
Lee

Bath
Louisa

Bedford
Lunenburg

Bland
Madison

Botetourt
Matthews

Brunswick
Mecklenburg

Buchanan
Middlesex

Buckingham
Nelson

Campbell
New Kent

Caroline
Northampton

Carroll
Northumberland

Charles City
Nottoway

Charlotte
Orange

Clarke
Page

Craig
Patrick

Culpeper
Pittsylvania

Cumberland
Powhatan

Dickenson
Prince Edward

Dinwiddie
Prince George

Essex
Pulaski

Fauquier
Rappahannock

Floyd
Richmond

Fluvanna
Rockbridge

Franklin
Russell

Frederick
Scott

Giles
Shenandoah

Gloucester
Smyth

Goochland
Southampton

Grayson
Spotsylvania

Greene
Stafford

Greensville
Surry

Halifax
Sussex

Hanover
Tazewell

Henry
Washington

Highland
Westmoreland

Isle of Wight
Wise

James City
Wythe


York

Cities

Bristol
Franklin

Buena Vista
Galax

Clifton Forge
Norton

Danville
Poquoson

Emporia
Suffolk

GROUP II

Counties

Albemarle
Loudoun

Augusta
Roanoke

Chesterfield
Rockingham

Henrico
Warren

Cities

Chesapeake
Portsmouth

Covington
Radford

Harrisonburg
Richmond

Hopewell
Roanoke

Lexington
Salem

Lynchburg
Staunton

Martinsville
Virginia Beach

Newport News
Williamsburg

Norfolk
Winchester

Petersburg


GROUP III

Counties

Arlington
Montgomery

Fairfax
Prince William

Cities

Alexandria
Fredericksburg

Charlottesville
Hampton

Colonial Heights
Manassas

Fairfax
Manassas Park

Falls Church
Waynesboro

12 VAC 30‑40‑280. More liberal income disregards.

A. For children covered under §§ 1902(a)(10)(A)(i)(III) and 1905(n) of the Social Security Act, the Commonwealth of Virginia will disregard one dollar plus an amount equal to the difference between 100% of the AFDC payment standard for the same family size and 100% of the Federal Poverty Level for the same family size as updated annually in the Federal Register.

B. For ADC-related cases, both categorically and medically needy, any individual or family applying for or receiving assistance shall be granted an income exemption consistent with the Act (§§ 1902(a)(10)(A)(i)(III), (IV), (VI), (VII); §§ 1902(a)(10)(A)(ii)(VIII), (IX); § 1902(a)(10)(C)(i)(III)). Any interest earned on one interest-bearing savings or investment account per assistance unit not to exceed $5,000 at a financial institution, if the applicant, applicants, recipient or recipients designate that the account is reserved for the purpose of paying for tuition, books, and incidental expenses at any elementary, secondary or vocational school or any college or university, or for making down payment on a primary residence or for business incubation purposes related to self-sufficiency, shall be exempt when determining eligibility for medical assistance for so long as the funds and interest remain on deposit in the account. For purposes of this section, "business incubation" means the initial establishment of a commercial operation owned by a member of the Medicaid assistance unit (§ 63.1-110 of the Code of Virginia) "purposes related to self-sufficiency" shall include, but are not limited to, (i) paying for tuition, books, and incidental expenses at any elementary, secondary, or vocational school, or any college or university; (ii) for making down payment on a primary residence; or (iii) for establishment of a commercial operation that is owned by a member of the Medicaid assistance unit.

12 VAC 30‑40‑290. More liberal methods of treating resources under § 1902(r)(2) of the Act.

§ 1902(f) State

A. Resources to meet burial expenses. Resources set aside to meet the burial expenses of an applicant/recipient or that individual's spouse are excluded from countable assets. In determining eligibility for benefits for medically needy individuals, disregarded from countable resources is an amount not in excess of $3,500 for the individual and an amount not in excess of $3,500 for his spouse when such resources have been set aside to meet the burial expenses of the individual or his spouse. The amount disregarded shall be reduced by:

1. The face value of life insurance on the life of an individual owned by the individual or his spouse if the cash surrender value of such policies has been excluded from countable resources; and

2. The amount of any other revocable or irrevocable trust, contract, or other arrangement specifically designated for the purpose of meeting the individual's or his spouse's burial expenses.

B. Life rights. Life rights to real property are not counted as a resource.

C. Reasonable effort to sell.

1. For purposes of this section, "current market value" is defined as the current tax assessed value. If the property is listed by a realtor, then the realtor may list it at an amount higher than the tax assessed value. In no event, however, shall the realtor's list price exceed 150% of the assessed value.

2. A reasonable effort to sell is considered to have been made:

a. As of the date the property becomes subject to a realtor's listing agreement if:

(1) It is listed at a price at current market value; and

(2) The listing realtor verifies that it is unlikely to sell within 90 days of listing given the particular circumstances involved (e.g., owner's fractional interest; zoning restrictions; poor topography; absence of road frontage or access; absence of improvements; clouds on title, right of way or easement; local market conditions); or

b. When at least two realtors refuse to list the property. The reason for refusal must be that the property is unsaleable at current market value. Other reasons for refusal are not sufficient; or

c. When the applicant has personally advertised his property at or below current market value for 90 days by use of a "Sale By Owner" sign located on the property and by other reasonable efforts, such as newspaper advertisements, or reasonable inquiries with all adjoining landowners or other potential interested purchasers.

3. Notwithstanding the fact that the recipient made a reasonable effort to sell the property and failed to sell it, and although the recipient has become eligible, the recipient must make a continuing reasonable effort to sell by:

a. Repeatedly renewing any initial listing agreement until the property is sold. If the list price was initially higher than the tax-assessed value, the listed sales price must be reduced after 12 months to no more than 100% of the tax-assessed value.

b. In the case where at least two realtors have refused to list the property, the recipient must personally try to sell the property by efforts described in subdivision 2 c of this subsection for 12 months.

c. In the case of a recipient who has personally advertised his property for a year without success (the newspaper advertisements and "for sale" sign do not have to be continuous; these efforts must be done for at least 90 days within a 12-month period), the recipient must then:

(1) Subject his property to a realtor's listing agreement at price or below current market value; or

(2) Meet the requirements of subdivision 2 b of this subsection which are that the recipient must try to list the property and at least two realtors refuse to list it because it is unsaleable at current market value; other reasons for refusal to list are not sufficient.

4. If the recipient has made a continuing effort to sell the property for 12 months, then the recipient may sell the property between 75% and 100% of its tax assessed value and such sale shall not result in disqualification under the transfer of property rules. If the recipient requests to sell his property at less than 75% of assessed value, he must submit documentation from the listing realtor, or knowledgeable source if the property is not listed with a realtor, that the requested sale price is the best price the recipient can expect to receive for the property at this time. Sale at such a documented price shall not result in disqualification under the transfer of property rules. The proceeds of the sale will be counted as a resource in determining continuing eligibility.

5. Once the applicant has demonstrated that his property is unsaleable by following the procedures in subdivision 2 of this subsection, the property is disregarded in determining eligibility starting the first day of the month in which the most recent application was filed, or up to three months prior to this month of application if retroactive coverage is requested and the applicant met all other eligibility requirements in the period. A recipient must continue his reasonable efforts to sell the property as required in subdivision 3 of this subsection.

D. Automobiles. Ownership of one motor vehicle does not affect eligibility. If more than one vehicle is owned, the individual's equity in the least valuable vehicle or vehicles must be counted. The value of the vehicles is the wholesale value listed in the National Automobile Dealers Official Used Car Guide (NADA) Book, Eastern Edition (update monthly). In the event the vehicle is not listed, the value assessed by the locality for tax purposes may be used. The value of the additional motor vehicles is to be counted in relation to the amount of assets that could be liquidated that may be retained.

E. Life, retirement, and other related types of insurance policies. Life, retirement, and other related types of insurance policies with face values totaling $1,500 or less on any one person 21 years old and over are not considered resources. When the face values of such policies of any one person exceeds $1,500, the cash surrender value of the policies is counted as a resource.

F. Resource exemption for Aid to Dependent Children categorically and medically needy (the Act §§ 1902(a)(10)(A)(i)(III), (IV), (VI), (VII); §§ 1902(a)(10)(A)(ii)(VIII), (IX); § 1902(a)(10)(C)(i)(III)). For ADC-related cases, both categorically and medically needy, any individual or family applying for or receiving assistance may have or establish one interest-bearing savings or investment account per assistance unit not to exceed $5,000 at a financial institution if the applicant, applicants, recipient or recipients designate that the account is reserved for one of the following purposes: (i) paying for tuition, books, and incidental expenses at any elementary, secondary or vocational school or any college or university; (ii) making down payment on a primary residence; or (iii) business incubation purposes related to self-sufficiency. Any funds deposited in the account shall be exempt when determining eligibility for medical assistance for so long as the funds and interest remain on deposit in the account. Any amounts withdrawn and used for any of the purposes stated in this section related to self-sufficiency shall be exempt. For purposes of this section, "business incubation" shall mean the initial establishment of a commercial operation which is owned by a member of the Medicaid assistance unit. The net worth of any business owned by a member of the assistance unit shall be exempt from consideration so long as the net worth of the business is less than $5,000 purposes related to self-sufficiency shall include, but are not limited to, (i) paying for tuition, books, and incidental expenses at any elementary, secondary, or vocational school, or any college or university; (ii) for making down payment on a primary residence; or (iii) for establishment of a commercial operation that is owned by a member of the medical assistance unit.
G. Disregard of resources. The Commonwealth of Virginia will disregard all resources for qualified children covered under §§ 1902(a)(10)(A)(i)(III) and 1905(n) of the Social Security Act.

12 VAC 30‑40‑345. Eligibility under § 1931 of the Act.

A. The state covers low-income families and children under § 1931 of the Act as follows:

AFDC children age 18 who are full-time students in a secondary school or in the equivalent level of vocational or technical training.

B. In determining eligibility for Medicaid, the agency uses the AFDC standards and methodologies in effect as of July 16, 1996, without modification, for individuals who do not receive TANF benefits.

C. In determining eligibility for Medicaid, the agency uses the AFDC standards and methodologies in effect as of July 16, 1996, with the following modifications.

1. The agency applies higher income standards than those in effect as of July 16, 1996, increased by no more than the percentage increases in the CPI-U since July 16, 1996. The agency increases the July 16, 1996, income standards shown in 12 VAC 30‑40‑220 by the annual increase in the CPI beginning July 1, 2001.

2. The agency uses less restrictive income or resource methodologies than those in effect as of July 16, 1996. Any applicant or recipient may have or establish one savings or investment account not to exceed $5,000 if the applicant or recipient designates that the account is reserved for purposes related to self-sufficiency. Any funds deposited in the account and any interest earned on or appreciation in the value of the funds shall be exempt when determining eligibility for as long as the funds and interest on or appreciation in value of remain in the account. Any amounts withdrawn and used for purposes related to self-sufficiency shall be exempt. For purposes of this section, “purposes related to self-sufficiency” shall include, but is not limited to, paying for tuition, books and incidental expenses at any elementary, secondary or vocational school or any college or university; making down payment on a primary residence; or establishing a commercial operation that is owned by a member of the Medicaid assistance unit. The income or resource methodologies that the less restrictive methodologies replace are as follows:

a. Resources. Any individual or family applying for or receiving assistance may have or establish one interest-bearing savings or investment account per assistance unit not to exceed $5,000 at a financial institution if the applicant or recipient designates that the account is reserved for one of the following purposes: (i) paying for tuition, books, and incidental expenses at any elementary, secondary or vocational school or any college or university; (ii) making down payment on a primary residence; or (iii) business incubation. Any funds deposited in the account shall be exempt when determining eligibility for medical assistance for so long as the funds and interest remain on deposit in the account. Any amounts withdrawn and used for any of the purposes stated in this section shall be exempt. For purposes of this section, "business incubation" shall mean the initial establishment of a commercial operation that is owned by a member of the Medicaid assistance unit. The net worth of any business owned by a member of the assistance unit shall be exempt from consideration as long as the net worth of the business is less than $5,000.

b. Income. Any interest or appreciation earned on one interest-bearing savings account per medical assistance unit not to exceed $5,000 at a financial institution, if the applicant or recipient designates that the account is reserved for the purpose of paying for tuition, books, and incidental expenses at any elementary, secondary or vocational school or any college or university, or for making down payment on a primary residence or for business incubation, shall be exempt when determining eligibility for medical assistance for as long as the funds and interest remain on deposit in the account. For purposes of this section, "business incubation" means the initial establishment of a commercial operation owned by a member of the Medicaid assistance unit.

D. The agency continues to apply the following waivers of the provisions of Part A of Title IV in effect as of July 16, 1996, or submitted prior to August 22, 1996, and approved by the secretary on or before July 1, 1997. For individuals who receive TANF benefits and meet the requirements of Virginia's § 1115 waiver for the Virginia Independence Program, the agency continues to apply the following waivers of the provisions of Part A of Title IV in effect as of July 16, 1996, or submitted prior to August 22, 1996, and approved by the secretary on or before July 1, 1997. The waiver contains the following more liberal income disregards:

1. Earned income will be disregarded so long as the earnings plus the AFDC benefits are equal to or less than 100% of the Federal Income Poverty Guidelines. For any month in which earnings plus the AFDC standard of payment for the family size exceed the Federal Poverty Income Guidelines for a family of the same size, earned income above 100% of the Federal Poverty Income Guidelines shall be counted.

2. One automobile valued at $7,500.

These waivers will apply only to TANF cash assistance recipients. These waivers will be continued only for so as long as eligibility for TANF was established under the welfare reform demonstration project for which these waivers were originally approved.
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