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VIRGINIA WASTE MANAGEMENT BOARD

Title of Regulations: 9 VAC 20-160. Voluntary Remediation Regulations (amending 9 VAC 20-160-10 through 9 VAC 20-160-40 and 9 VAC 20-160-60 through 9 VAC 20-160-120; repealing 9 VAC 20-160-50 and 9 VAC 20-160-130).
Statutory Authority: § 10.1-1429.1 of the Code of Virginia.
Effective Date: July 1, 2002.

Summary:

The Voluntary Remediation Regulations encourage the remediation of properties not mandated by the Comprehensive Environmental Response, Compensation and Liability Act, 42 USC § 9601 et seq. (CERCLA); the Resource Conservation and Recovery Act, 42 USC § 6901 et seq. (RCRA); the Virginia Waste Management Act (§ 10.1-1400 et seq. of the Code of Virginia); State Water Control Law (§ 62.1-44.2 et seq. of the Code of Virginia); or other applicable authority. The regulations are amended to update documents incorporated by reference, and to clarify the regulations.

The following changes are made to the text of the proposed regulation:

1. Language is added to clarify that the risk assessment in a Voluntary Remediation Report will include an assessment of risk to surrounding properties.

2. Language is added that allows the department, when reviewing submittals, to request sampling data from sites or surrounding areas to verify the extent of contamination.

3. Changes are made to emphasize that for the participant to receive a certification of satisfactory completion of remediation, the participant must demonstrate that the site meets remediation levels and that the site will continue to meet remediation levels in the future for both on-site and off-site receptors.

4. The Risk-Based Concentration Table incorporated into the regulations is the US EPA Region III Risk-Based Concentration Table, revised April 2, 2002.

Summary of Public Comments and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

Agency Contact: Melissa Porterfield, Department of Environmental Quality, P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-4238 or e-mail: msporterfi@deq.state.va.us.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 18:3 VA.R. 300-311 October 22, 2001, with the additional changes shown below. Therefore, pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the changes from the proposed regulation are printed below.

9 VAC 20‑160‑10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings unless the context clearly indicates otherwise.

[ "Act" means the Voluntary Remediation Act (§ 10.1‑1429.1 et seq. of the Code of Virginia). ]

"Agreement" means the Voluntary Remediation Agreement entered into between the department and a Voluntary Remediation Program participant.

"Authorized agent" means any person who is authorized in writing to fulfill the requirements of this program.

"Baseline risk assessment" means the portion of a risk assessment which addresses the potential adverse human health and environmental effects under both current and planned future conditions caused by the presence of a contaminant in the absence of any control, remediation, or mitigation measures.

"Carcinogen" means a chemical classification for the purpose of risk assessment as an agent that is known or suspected to cause cancer in humans, including but not limited to a known or likely human carcinogen or a probable or possible human carcinogen under an EPA weight‑of‑evidence classification system.

“Certificate” means a written certification of satisfactory completion of remediation issued by the director pursuant to § [ 10.1-1429.1 10.1-1232 ] of the Code of Virginia.

"Completion" means fulfillment of the commitment agreed to by the participant as part of this program.

"Contaminant" means any man‑made or man‑induced alteration of the chemical, physical or biological integrity of soils, sediments, air and surface water or groundwater including, but not limited to, such alterations caused by any hazardous substance (as defined in the Comprehensive Environmental Response, Compensation and Liability Act, 42 USC § 9601(14)), hazardous waste (as defined in 9 VAC 20‑60‑10), solid waste (as defined in 9 VAC 20‑80‑10), petroleum (as defined in Articles 9 (§ 62.1‑44.34:8 et seq.) and 11 (§ 62.1‑44.34:14 et seq.)) of the Virginia State Water Control Law, or natural gas.

"Cost of remediation" means all costs incurred by the participant pursuant to activities necessary for completion of voluntary remediation at the site, based on an estimate of the net present value (NPV) of the combined costs of the site investigation, report development, remedial system installation, operation and maintenance, and all other costs associated with the remedial action participating in the program and addressing the contaminants of concern at the site.

"Department" means the Department of Environmental Quality of the Commonwealth of Virginia or its successor agency.

"Director" means the Director of the Department of Environmental Quality or such other person to whom the director has delegated authority.

"Engineering controls" means remedial actions directed toward containing or controlling the migration of contaminants through the environment physical modification to a site or facility to reduce or eliminate potential for exposure to contaminants. These include, but are not limited to, stormwater conveyance systems, pump and treat systems, slurry walls, liner systems, caps, monitoring systems, and leachate collection systems and groundwater recovery systems.

"Hazard index (HI)" means the sum of more than one hazard quotient for multiple contaminants or multiple exposure pathways or both. The HI is calculated separately for chronic, subchronic, and shorter duration exposures.

"Hazard quotient" means the ratio of a single contaminant exposure level over a specified time period to a reference dose for that contaminant derived from a similar period.

“Incremental upper-bound lifetime cancer risk level” means a conservative estimate of the incremental probability of an individual developing cancer over a lifetime. Upper-bound lifetime cancer risk level is likely to overestimate “true risk.”

"Institutional controls" means legal or contractual restrictions on property use that remain effective after remediation is completed, and are used to meet remediation levels reduce or eliminate the potential for exposure to contaminants. The term may include, but is not limited to, deed and water use restrictions.

“Land use controls” means legal or physical restrictions on the use of, or access to, a site to reduce or eliminate potential for exposure to contaminants, or prevent activities that could interfere with the effectiveness of remediation. Land use controls include but are not limited to engineering and institutional controls.

"Noncarcinogen" means a chemical classification for the purposes of risk assessment as an agent for which there is either inadequate toxicologic toxicological data or is not likely to be a carcinogen based on an EPA weight‑of‑evidence classification system.

"Operator" means the person currently responsible for the overall operations at a site, or any person responsible for operations at a site at the time of, or following, the release.

"Owner" means any person currently owning or holding legal or equitable title or possessory interest in a property, including the Commonwealth of Virginia, or a political subdivision thereof, including title or control of a property conveyed due to bankruptcy, foreclosure, tax delinquency, abandonment, or similar means, or any person who previously owned the property.

"Participant" means a person who has received confirmation of eligibility and has remitted payment of the registration fee.

"Person" means an individual, corporation, partnership, association, a governmental body, a municipal corporation or any other legal entity.

"Program" means the Virginia Voluntary Remediation Program.

"Property" means a parcel of land defined by the boundaries in the deed.

"Reference dose" means an estimate of a daily exposure level for the human population, including sensitive subpopulations, that is likely to be without an appreciable risk of deleterious effects during a lifetime.

"Registration fee" means the fee paid to enroll in the Voluntary Remediation Program, based on 1.0% of the total cost of remediation at a site, not to exceed the statutory maximum.

"Release" means any spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing of any contaminant into the environment.

"Remediation" means actions taken to cleanup, mitigate, correct, abate, minimize, eliminate, control and contain or prevent a release of a contaminant into the environment in order to protect human health and the environment, including actions to investigate, study or assess any actual or suspected release. Remediation may include, when appropriate and approved by the department, land use controls.
"Remediation level" means the concentration of a contaminant and with applicable land use controls, that are is protective of human health and the environment.

“Report” means the Voluntary Remediation Report required by 9 VAC 20-160-70.

"Restricted use" means any use other than residential.

"Risk" means the probability that a contaminant will cause an adverse effect in exposed humans or to the environment.

"Risk assessment" means the process used to determine the risk posed by contaminants released into the environment. Elements include identification of the contaminants present in the environmental media, assessment of exposure and exposure pathways, assessment of the toxicity of the contaminants present at the site, characterization of human health risks, and characterization of the impacts or risks to the environment.

"Site" means any property or portion thereof, as agreed to and defined by the participant and the department, which contains or may contain contaminants being addressed under this program.

"Termination" means the formal discontinuation of participation in the Voluntary Remediation Program without obtaining a certification of satisfactory completion.

"Unrestricted use" means the designation of acceptable future use for a site at which the remediation levels, based on either background or standard residential exposure factors, have been attained throughout the site in all media.

"Upper‑bound lifetime cancer risk level" means a conservative estimate of the probability of one excess cancer occurrence in a given number of exposed individuals. For example, a risk level of 1 X 10‑6 equates to one additional cancer occurrence in one million exposed individuals, beyond the number of occurrences that would otherwise occur. Similarly, a risk level of 1 X 10‑4 equates to one additional cancer occurrence in 10,000 exposed individuals. Upper‑bound lifetime cancer risk level is based on an assumption of continuous, lifetime exposure and is likely to overestimate "true risk."

9 VAC 20‑160‑20 through 9 VAC 20-160-50. [ No change from proposed. ]

9 VAC 20‑160‑60. Registration fee.

A. In accordance with § [ 10.1‑1429.1 A 5 10.1-1232 A 5 ] of the Code of Virginia, the applicant shall submit a registration fee to defray the cost of the voluntary remediation program.

B. The registration fee will shall be at least 1.0% of the estimated cost of the remediation at the site, not to exceed the statutory maximum. Payment will shall be required after eligibility has been verified by the department and prior to technical review of submittals pursuant to 9 VAC 20‑160‑80. Payment shall be made payable to the Commonwealth of Virginia and remitted to Virginia Department of Environmental Quality, P.O. Box 10150, Richmond, VA 23240.

C. To determine the appropriate registration fee, the applicant may provide a remediation cost an estimate of the total anticipated total cost based upon net present value of remediation at the site.

Remediation costs shall be based on site investigation activities; report development; remedial system installation, operation and maintenance; and all other costs associated with participating in the program and addressing the contaminants of concern at the subject site.

Departmental concurrence with a an estimate of the cost of remediation cost estimate does not constitute approval of the remedial approach assumed in the cost estimate.

The participant may elect to remit the statutory maximum registration fee to the department as an alternative to providing an estimate of the total cost of remediation at the time of eligibility verification.

D. Upon submittal of the demonstration of completion (see 9 VAC 20‑160‑70 A 2) If the participant does not elect to submit the statutory maximum registration fee, the participant will shall provide the department with the actual total cost of the remediation, and prior to issuance of a certificate. The director will department shall calculate any balance adjustments to be made to the initial registration fee. Any negative balance owed to the department shall be paid by the participant prior to the issuance of a certification of satisfactory completion of remediation certificate. Any costs to be refunded shall be remitted by the agency department with issuance of the certificate of satisfactory completion of remediation.

E. As an alternative to providing a remedial cost estimate at the time of eligibility verification, If the participant may elect elected to remit the statutory maximum registration fee., the department will shall refund any balance owed to the participant after receiving the actual total cost of remediation submitted with the demonstration of completion and issuance of the certification of satisfactory completion of remediation. If no remedial cost summary is provided to the department within 60 working days of the participant's receipt of the department's concurrence with the demonstration of completion certificate, the participant will have waived the right to a refund.

9 VAC 20‑160‑70. Work to be performed.

A. The Voluntary Remediation Report serves as the master document archive for all documentation pertaining to remedial activities at the site. Each component of the report shall be submitted by the participant to the department. As various components are received, they shall be inserted into this the report by the participant, and the report will serve as the documentation archive for the site. It The report shall consist of a site characterization/, [ a ] risk assessment [ including an assessment of risk to surrounding properties ] (as appropriate), [ a ] remedial action work plan and, when applicable, a demonstration of completion, and documentation of public notice.

1. Site characterization/remedial action plan. This component of the report shall consist of the following:

a. 1. The site characterization component of the submittal should shall contain a delineation of the nature and extent of releases to all media, including the vertical and horizontal extent of the contaminants.
2. The risk assessment shall contain an evaluation of the risks to human health and the environment posed by the release, a proposed set of remediation levels consistent with 9 VAC 20‑160‑90 that are protective of human health and the environment, and a recommended remedial action remediation to achieve the proposed objectives; or a justification demonstration that no action is necessary.

b. 3. The remedial action work plan component of the submittal shall propose the activities, schedule, any permits required to initiate and complete the remedial action remediation and specific design plans for implementing a remedial action remediation that will achieve the remediation levels specified in the site characterization risk assessment. Control or elimination of continuing onsite source or sources of releases to the environment shall be discussed. Land use controls should be discussed as appropriate.

c. Documentation of the public notice in accordance with 9 VAC 20‑160‑120. Such documentation shall include a written summary of comments received as well as the applicant's responses to the comments that were received during the public comment period.

2. 4. Demonstration of completion.

a. This closure component of The report demonstration of completion should, when applicable, include a detailed summary of the performance of the remedial action remediation implemented at the site, the total cost of the remediation, and, as necessary, confirmational sampling results demonstrating that the established site‑specific remedial objectives have been achieved, or that other criteria for completion of remediation have been satisfied. If the participant elected to remit the statutory maximum registration fee and is not seeking a refund of any portion of the registration fee, the total cost of remediation need not be provided.
b. As part of the demonstration of completion, the participant shall certify compliance with applicable regulations pertaining to activities performed at the site pursuant to this chapter.

5. The participant shall provide documentation that public notice has been provided in accordance with 9 VAC 20-160-120. Such documentation shall include copies of comments received during the public comment period, all acknowledgements of receipt of comments, as well as the participant’s responses to comments, if any are made.

B. It is the participant's responsibility to ensure that the conduct of investigation and remediation activities (e.g., waste management and disposal, erosion and sedimentation controls, air emission controls, and activities that impact wetlands and other sensitive ecological habitats) comply with all applicable regulations and any appropriate regulations that are not required by state or federal law but are necessary to ensure that the activities do not result in a further release of contaminants to the environment and are protective of human health and the environment.

C. All work shall be performed in accordance with Test Methods for Evaluating Solid Waste, USEPA SW‑846, revised December 1987 April 1998, or other methods approved by the department.

9 VAC 20‑160‑80. Review of submittals.

A. Upon receipt of submittals, the director will department shall review and evaluate the submittals. The director department may request additional information [ , including sampling data of the site or areas adjacent to the site to verify the extent of the release, ] in order to render a decision and move the participant towards expeditious issuance of the certification of satisfactory completion of remediation certificate.

B. The director may expedite, as appropriate, issuance of any permits required to initiate and complete a voluntary remediation. The director shall, within 120 working days of a complete submittal, expedite issuance of such permit in accordance with applicable regulations.

C. The participant shall submit a final voluntary remediation report (consisting of the site characterization, the remedial action work plan, and the demonstration of completion). Upon receipt of After receiving a complete Voluntary Remediation report, the director will shall make a determination regarding the issuance of the certification of satisfactory completion of remediation certificate to the participant. The determination shall be a final agency action pursuant to the Administrative Process Act (§ 9‑6.14:1 2.2-4000 et seq. of the Code of Virginia).

9 VAC 20‑160‑90. [ No change from proposed. ]

9 VAC 20‑160‑100. [ No change from proposed. ]

9 VAC 20‑160‑110. Certification of satisfactory completion of remediation.

A. Upon termination of program participation according to 9 VAC 20‑160‑100 A 1, The director shall issue a certification of satisfactory completion of remediation (certificate). when:

1. The participant has demonstrated that migration of contamination has been stabilized;

2. The participant has demonstrated that the site has met remediation levels and will continue to meet remediation levels in the future [ for both on site and off site receptors ]; and 

3. The department concurs with all work submitted, as set forth in 9 VAC 20-160-80.

B. The issuance of the certificate shall constitute immunity to an enforcement action under the Virginia Waste Management Act (§ 10.1‑1400 et seq. of the Code of Virginia), the Virginia State Water Control Law (§ 62.1‑44.2 et seq. of the Code of Virginia), the Virginia Air Pollution Control Law (§ 10.1‑1300 et seq. of the Code of Virginia), or other applicable Virginia law.

C. The certificate shall be issued by the director and, If a use restriction is specified in the certificate, such restriction must be attached to the deed and include to the property with an explanation for such the restriction, subject to concurrence by the director, and shall be recorded by the participant with the land records for the site in the office of the clerk of the circuit court for the jurisdiction in which the site is located. The participant may also record the certificate itself. If the certificate does not include any use restriction, recordation of the certificate is at the option of the participant. The immunity accorded by the certification shall apply to the participant and shall run with the land identified as the site.

D. The immunity granted by issuance of the certificate shall be limited to site conditions at the time of issuance as those conditions are described in the Voluntary Remediation Report and is conditioned upon completeness and accuracy of that information. The immunity is further conditioned upon satisfactory performance by the participant of all obligations required by the director under the program and upon the veracity, accuracy, and completeness of the information submitted to the director by the participant relating to the site. Specific limitations of the certificate shall be enumerated in the certificate. The immunity granted by the certificate will shall be dependent upon the identification of the nature and extent of contamination as presented in the Voluntary Remediation report.

E. The certificate shall specify the site conditions for which immunity is being accorded, including, but not limited to:

1. A summary of the information that was considered;

2. Any restrictions on future use;

3. Any local land use controls on surrounding properties that were taken into account; and

3. 4. Any required institutional land use controls; and including:

4. Any required a. Engineering controls and their maintenance.; and

b. Institutional controls.

F. The certificate may be revoked by the director at any time in the event that contamination posing an unacceptable conditions at the site, unknown at the time of issuance of the certificate, pose a risk to human health or the environment is rediscovered on site or in the event that it is discovered that the certificate was based on information provided by the participant that was materially false, inaccurate, or misleading. Any and all claims may be pursued by the Commonwealth for liability for failure to meet a requirement of the program, criminal liability, or liability arising from future activities at the site that may cause contamination by pollutants. By issuance of the certificate the department director does not waive sovereign immunity.

G. The certificate is not and shall not be interpreted to be a permit or a modification of an existing permit or administrative order issued pursuant to state law, nor shall it in any way relieve the participant of its obligation to comply with any other federal or state law, regulation or administrative order. Any new permit or administrative order, or modification of an existing permit or administrative order, must be accomplished in accordance with applicable federal and state laws and regulations.

9 VAC 20‑160‑120. [ No change from proposed. ]
9 VAC 20‑160‑130. [ No change from proposed. ]
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Risk Assessment Guidance for Superfund, Volume I, Human Health Evaluation Manual (Part A) Interim Final, EPA/540/1‑89/002, Office of Emergency and Remedial Response, U.S. Environmental Protection Agency, December 1989.

Risk Assessment Guidance for Superfund: Volume I ‑ Human Health Evaluation Manual (Part B, Development of Risk‑based Preliminary Remediation Goals) Interim, Publication 9285.7‑01B, Office of Emergency and Remedial Response, U.S. Environmental Protection Agency, December 1991.
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