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STATE AIR POLLUTION CONTROL BOARD

Title of Regulation: 9 VAC 5‑140. Regulation for Emissions Trading (Rev. D98).

Statutory Authority: §§ 10.1-1308 and 10.1-1322.3 of the Code of Virginia.
Effective Date: July 17, 2002.
Summary:

The regulation establishes a NOX Budget Trading Program as a means of mitigating the interstate transport of ozone and nitrogen oxides including the following provisions: permitting allowance methodology, monitoring, banking, compliance supplement pool, compliance determination and opt-in provisions for sources not covered by the regulation.

Beginning May 31, 2004, electric generating units with a nameplate capacity greater than 25 MWe and nonelectric generating units above 250 mmBtu will be subject to the provisions of the regulation. NOX emissions from subject units shall be subject to a specific limited budget (measured in tons) during the summer months of May 1 through September 30, otherwise known as the control period. The NOX budget shall be determined through a methodology based upon emission rates multiplied by heat input. If a unit does not use all of its allowances for a specific control period, those extra tons may be banked for future use or sold. If a unit exceeds the budget limit, additional allowances may be purchased or the source may use banked allowances to offset the amount of NOX generated above the budget limit.

An allocation set-aside budget is available to accommodate new sources that receive permits and commence operation after the distribution to the qualifying units (those in operation at least two years before the distribution date).

Emissions will need to be monitored according to 40 CFR Part 75 for all sources subject to the regulation and for any sources wishing to opt-in to the program.

A compliance supplement pool is provided for sources that generate early reduction credits or demonstrate “undue risk.” The allowances from the pool are good for only two years and cannot be banked after that two-year period.

Substantial Changes Made Since the Proposed Stage:

1. The 25-ton exemption has been changed to limit its use to only those units that burn gas or oil and to use the allocation methodology in 40 CFR Part 97 to allocate allowances. [9 VAC 5-140-40 B]

2. The applicability definitions and criteria have been changed to use the provisions from 40 CFR Part 97 for non-EGUs, as opposed to those found in 40 CFR Part 96. [9 VAC 5-140-20 and 9 VAC 5-140-40 A]

3. The values of the emissions budgets for both EGUs and non-EGUs and the compliance supplement pool have been changed to use the EPA numbers from 40 CFR Part 97. [9 VAC 5-140-910, 9 VAC 5-140-920 and 9 VAC 5-140-930]

4. The method for promulgating the emissions budget for EGUs and the compliance supplement pool has been changed to incorporate the EPA numbers (from 40 CFR Part 97) by reference, as opposed to including the budget numbers in the regulation. [9 VAC 5-140-910 and 9 VAC 5-140-920]

5. The initial allocations for the individual units are not included in the regulation.  The initial and subsequent allocations will be accomplished outside the regulatory process. [9 VAC 5-140-940 and 9 VAC 5-140-950]

6. The allocation periods have been changed to use the periods in 40 CFR Part 97, as opposed to the initial allocation period of 10 years and subsequent period of one year.  40 CFR Part 97 provides the same initial and subsequent allocation periods (five years) for both EGUs and non-EGUs. [9 VAC 5-140-410 A through C and 9 VAC 5-140-420 A through C]

7. The basis for the allocations for new sources (those commencing operation after May 1, 1998) has been changed to provide that the allocation be based on the lesser of the most stringent state or federal emission limitation or the core emission rate, as opposed to the lesser of the permit limit or core emission rate. In cases where a unit is subject to a permit which provides for the use of multiple fuels, the primary fuel shall be used as the basis to determine the most stringent state or federal NOX emissions limitation. [9 VAC 5-140-20 and 9 VAC 5-140-420 B, C and D]

8. Provisions for a new source allocation set-aside have been added to the regulation.  The set-aside is formed by withholding allowances from both (EGU and non-EGU) source categories.  The set-aside from the EGU budget is 5.0% for the years 2004 through 2008 and 2.0% for the years 2009 and later.  The set-aside from the non-EGU budget is the difference between the sum of the initial allocations for the individual units and the non-EGU emissions budget in 40 CFR Part 97. [9 VAC 5-140-20 and 9 VAC 5-140-420 D and E]

9. The methodology in 40 CFR Part 97 is used for distribution of the new source set-asides for both EGUs and non-EGUs.  Although the set-aside comes from the emissions budget for each of the two source categories, there is only one set-aside that may be distributed to any unit regardless of source category.  The set-aside is distributed pro-rata to all requesting a portion of the set-aside.  This provides a system whereby any unit is eligible for the set-aside if it did not receive an initial allocation and was issued a first time permit prior to January 1 of the year of distribution of the set-asides.  EPA will confiscate the allocations for any control period, or portion thereof, during which the unit does not operate. [9 VAC 5-140-420 D, E and F]

10. The regulation, which is based on 40 CFR Part 96, has been changed to be consistent with some of the more flexible provisions of 40 CFR Part 97.

Summary of Public Comment and Agency Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the Office of the Registrar of Regulations.

Agency Contact:  Alma Jenkins, Office of Air Regulatory Development, Department of Environmental Quality, P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-4070, FAX (804) 698-4510, toll free 1-800-592-5482 or (804) 698-4021/TTY.

REGISTRAR'S NOTICE: Action on the final regulation published in 18:14 VA.R. 1853-1892 March 25, 2002, was suspended in 18:14 VA.R. 1892-1893 March 25, 2002, in order to solicit additional public comments. The regulation was adopted as published in 18:14 VA.R. 1853-1892 March 25, 2002, with the additional changes shown below. Therefore, pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the changes from the regulation published in 18:14 VA.R. 1853-1892 March 25, 2002, are printed below.

CHAPTER 140.
REGULATION FOR EMISSIONS TRADING.

PART I.
NOX BUDGET TRADING PROGRAM.

Article 1.
NOX Budget Trading Program General Provisions.

9 VAC 5-140-10. [ No change from final. ]

9 VAC 5-140-20. Definitions.

A. As used in this chapter part , all words or terms not defined here shall have the meanings given them in 9 VAC 5 Chapter 10 (9 VAC 5-10 -10 et seq. ), unless otherwise required by context.

B. For the purpose of this chapter part and any related use, the following words or terms shall have the  following meanings unless the context clearly indicates otherwise:

"Account certificate of representation" means the completed and signed submission required by Article 2 (9 VAC 5-140-100 et seq.) of this part for certifying the designation of a NOX authorized account representative for a NOX Budget source or a group of identified NOX Budget sources who is authorized to represent the owners and operators of such source or sources and of the NOX Budget units at such source or sources with regard to matters under the NOX Budget Trading Program.

"Account number" means the identification number given by the administrator to each NOX Allowance Tracking System account.

"Acid rain emissions limitation" means, as defined in 40 CFR 72.2, a limitation on emissions of sulfur dioxide or nitrogen oxides under the Acid Rain Program under Title IV of the CAA.

"Adjusted trading program budget" means the total number of NOX allowances equal to the state trading program budget set forth in 9 VAC 5-140-900, less the sum of the NOX emission limitations (in tons) for each unit exempt under 9 VAC 5-140-40 B that is not allocated any NOX allowances under 9 VAC 5-140-420 B or C for the control period and whose NOX emission limitation (in tons of NOX) is not included in the amount calculated under 9 VAC 5-140-420 D 5 b (2) for the control period.
"Administrator" means the Administrator of the United States Environmental Protection Agency or the administrator's duly authorized representative.

"Allocate" or "allocation" means the determination by the permitting authority of the number of NOX allowances to be initially credited to a NOX Budget unit.

"Allocation set-aside budget" means the sum of:

1. For NOX Budget units under 9 VAC 5-140-40 A 1, the adjusted trading program budget for the control period to which the allocation set-aside applies multiplied by the set-aside percentage, rounded to the nearest whole number of NOX allowances as appropriate.

2. For NOX Budget units under 9 VAC 5-140-40 A 2, [ 1,177 1,000 ] tons per control period.
EDITOR'S NOTICE: There are no changes in the remainder of this section; therefore, the remaining text is not set out.

9 VAC 5-140-30 through 9 VAC 5-140-90. [ No change from final. ]
Article 2.
NOX Authorized Account Representative for NOX Budget Sources.

9 VAC 5-140-100 through 9 VAC 5-140-190. [ No change from final. ]
Article 3.
Permits.

9 VAC 5-140-200. [ No change from final. ]
9 VAC 5-140-210. Submission of NOX Budget permit applications.

A. The NOX authorized account representative of any NOX Budget source required to have a federally enforceable permit shall submit to the permitting authority a complete NOX Budget permit application under 9 VAC 5-140-220 by the applicable deadline in subsection B of this section.

B. 1. The following requirements shall apply to NOX Budget sources required to have a Title V operating permit:

a. For any source with one or more NOX Budget units under 9 VAC 5-140-40 that commence operation before January 1, [ 2000 2001 ], the NOX authorized account representative shall submit a complete NOX Budget permit application under 9 VAC 5-140-220 covering such NOX Budget units to the permitting authority at least 18 months (or such lesser time provided under by the permitting authority's Title V operating permits regulations for final action on a permit application authority ) before May 31, 2004.

b. For any source with any NOX Budget unit under 9 VAC 5-140-40 that commences operation on or after January 1, [ 2000 2001 ], the NOX authorized account representative shall submit a complete NOX Budget permit application under 9 VAC 5-140-220 covering such NOX Budget unit to the permitting authority at least 18 months (or such lesser time provided under by the permitting authority's Title V operating permits regulations for final action on a permit application authority ) before the later of May 31, 2004, or the date on which the NOX Budget unit commences operation.

2. The following requirements shall apply to NOX Budget sources required to have a state operating permit:

a. For any source with one or more NOX Budget units under 9 VAC 5-140-40 that commence operation before January 1, [ 2000 2001 ], the NOX authorized account representative shall submit a complete NOX Budget permit application under 9 VAC 5-140-220 covering such NOX Budget units to the permitting authority at least 18 months (or such lesser time provided under by the permitting authority's state operating permits regulations for final action on a permit application authority ) before May 31, 2004.

b. For any source with any NOX Budget unit under 9 VAC 5-140-40 that commences operation on or after January 1, [ 2000 2001 ], the NOX authorized account representative shall submit a complete NOX Budget permit application under 9 VAC 5-140-220 covering such NOX Budget unit to the permitting authority at least 18 months (or such lesser time provided under by the permitting authority's state operating permits regulations for final action on a permit application authority ) before the later of May 31, 2004, or the date on which the NOX Budget unit commences operation.

C. For a NOX Budget source required to have a Title V operating permit, the NOX authorized account representative shall submit a complete NOX Budget permit application under 9 VAC 5-140-220 for the NOX Budget source covering the NOX Budget units at the source in accordance with the permitting authority's Title V operating permits regulations addressing operating permit renewal.

9 VAC 5-140-220 through 9 VAC 5-140-290. [ No change from final. ]

Article 4.
Compliance Certification.

9 VAC 5-140-300 through 9 VAC 5-140-390. [ No change from final. ]

Article 5.
NOX Allowance Allocations.

9 VAC 5-140-400 through 9 VAC 5-140-490. [ No change from final. ]

Article 6.
NOX Allowance Tracking System.

9 VAC 5-140-500 through 9 VAC 5-140-540. [ No change from final. ]

9 VAC 5-140-550. Banking.

A. NOX allowances may be banked for future use or transfer in a compliance account, an overdraft account, or a general account, as follows:

1. Any NOX allowance that is held in a compliance account, an overdraft account, or a general account shall will remain in such account unless and until the NOX allowance is deducted or transferred under 9 VAC 5-140- 310, 9 VAC 5-140-540, 9 VAC 5-140-560, Article 7 (9 VAC 5-140-600 et seq.) of this part, or Article 9 (9 VAC 5-140-800 et seq.) of this part.

2. The administrator shall will designate, as a "banked" NOX allowance, any NOX allowance that remains in a compliance account, an overdraft account, or a general account after the administrator has made all deductions for a given control period from the compliance account or overdraft account pursuant to 9 VAC 5-140-540 (except deductions pursuant to 9 VAC 5-140-540 D 2), and that was allocated for that control period or a control period in a prior year .

B. Each year starting in [ 2005 2006 ], after the administrator has completed the designation of banked NOX allowances under subdivision A 2 of this section and before May 1 of the year, the administrator shall will determine the extent to which banked NOX allowances may be used for compliance in the control period for the current year, as follows:

1. The administrator shall will determine the total number of banked NOX allowances held in compliance accounts, overdraft accounts, or general accounts.

2. If the total number of banked NOX allowances determined, under subdivision 1 of this subsection, to be held in compliance accounts, overdraft accounts, or general accounts is less than or equal to 10% of the sum of the state trading program budgets for the control period for the states in which NOX Budget units are located, any banked NOX allowance may be deducted for compliance in accordance with 9 VAC 5-140-540.

3. If the total number of banked NOX allowances determined, under subdivision 1 of this subsection, to be held in compliance accounts, overdraft accounts, or general accounts exceeds 10% of the sum of the state trading program budgets for the control period for the states in which NOX Budget units are located, any banked allowance may be deducted for compliance in accordance with 9 VAC 5-140-540, except as follows:

a. The administrator shall will determine the following ratio: 0.10 multiplied by the sum of the state trading program budgets for the control period for the states in which NOX Budget units are located and divided by the total number of banked NOX allowances determined, under subdivision 1 of this subsection, to be held in compliance accounts, overdraft accounts, or general accounts.

b. The administrator shall will multiply the number of banked NOX allowances in each compliance account or overdraft account by the ratio determined in subdivision 3 a of this subsection. The resulting product is the number of banked NOX allowances in the account that may be deducted for compliance in accordance with 9 VAC 5-140-540. Any banked NOX allowances in excess of the resulting product may be deducted for compliance in accordance with 9 VAC 5-140-540, except that, if such NOX allowances are used to make a deduction, two such NOX allowances shall be deducted for each deduction of one NOX allowance required under 9 VAC 5-140-540.

9 VAC 5-140-560 through 9 VAC 5-140-590. [ No change from final. ]

Article 7.
NOX Allowance Transfers.

9 VAC 5-140-600 through 9 VAC 5-140-690. [ No change from final. ]

Article 8.
Monitoring and Reporting.

9 VAC 5-140-700. General requirements.

A. The owners and operators, and to the extent applicable, the NOX authorized account representative of a NOX Budget unit shall comply with the monitoring and reporting requirements as provided in this article and in Subpart H of 40 CFR Part 75. For purposes of complying with such requirements, the definitions in 9 VAC 5-140-20 and in 40 CFR 72.2 shall apply, and the terms "affected unit," "designated representative," and "continuous emission monitoring system" (or "CEMS") in 40 CFR Part 75 shall be replaced by the terms "NOX Budget unit," "NOX authorized account representative," and "continuous emission monitoring system" (or "CEMS"), respectively, as defined in 9 VAC 5-140-20.

B. The owner or operator of each NOX Budget unit shall meet the following requirements. These provisions also apply to a unit for which an application for a NOX Budget opt-in permit is submitted and not denied or withdrawn, as provided in Article 9 (9 VAC 5-140-800 et seq.) of this part:

1. Install all monitoring systems required under this article for monitoring NOX mass. This includes all systems required to monitor NOX emission rate, NOX concentration, heat input, and flow, in accordance with 40 CFR 75.71 and 40 CFR 75.72 and 40 CFR 75.76 .

2. Install all monitoring systems for monitoring heat input, if required under 9 VAC 5-140-760 for developing NOX allowance allocations.

3. Successfully complete all certification tests required under 9 VAC 5-140-710 and meet all other provisions of this article and 40 CFR Part 75 applicable to the monitoring systems under subdivisions 1 and 2 of this subsection.

4. Record, and report data from the monitoring systems under subdivisions 1 and 2 of this subsection.

C. The owner or operator shall meet the requirements of subdivisions B 1 through B 3 of this section on or before the following dates and shall record and report data on and after the following dates:

1. NOX Budget units for which the owner or operator intends to apply for early reduction credits under 9 VAC 5-140-430 shall comply have complied with the requirements of this article by May 1, 2001.

2. Except for NOX Budget units under subdivision 1 of this subsection, NOX Budget units under 9 VAC 5-140-40 that commence operation before January 1, [ 2002 2003 ], shall comply with the requirements of this article by May 1, 2003.

3. NOX Budget units under 9 VAC 5-140-40 that commence operation on or after January 1, [ 2002 2003 ], and that report on an annual basis under 9 VAC 5-140-740 D shall comply with the requirements of this article by the later of the following dates:

a. May 1, 2003; or

b. The earlier of:

(1) 180 days after the date on which the unit commences operation; or

(2) For units under 9 VAC 5-140-40 A 1, 90 days after the date on which the unit commences commercial operation.

4. NOX Budget units under 9 VAC 5-140-40 that commence operation on or after January 1, [ 2002 2003 ], and that report on a control [ season period ] basis under 9 VAC 5-140-740 D shall comply with the requirements of this article by the later of the following dates:

a. The earlier of:

(1) 180 days after the date on which the unit commences operation; or

(2) For units under 9 VAC 5-140-40 A 1, 90 days after the date on which the unit commences commercial operation.

b. However, if the applicable deadline under subdivision 4 a of this subsection does not occur during a control period, May 1; immediately following the date determined in accordance with subdivision 4 a of this subsection.

5. For a NOX Budget unit with a new stack or flue for which construction is completed after the applicable deadline under subdivision 1, 2, or 3 of this subsection or Article 9 (9 VAC 5-140-800 et seq.) of this part:

a. 90 days after the date on which emissions first exit to the atmosphere through the new stack or flue;

b. However, if the unit reports on a control [ season period ] basis under 9 VAC 5-140-740 D and the applicable deadline under subdivision 5 a of this subsection does not occur during the control period, May 1 immediately following the applicable deadline in subdivision 5 a of this subsection.

6. For a unit for which an application for a NOX Budget opt in permit is submitted and not denied or withdrawn, the compliance dates specified under Article 9 (9 VAC 5-140-800 et seq.) of this part.

D. 1. The owner or operator of a NOX Budget unit that misses the certification deadline under subdivision C 1 of this section is not eligible to apply for early reduction credits. The owner or operator of the unit becomes subject to the certification deadline under subdivision C 2 of this section. The owner or operator of a NOX Budget unit under subdivision C 3, C 4, C 5, or C 6 of this section shall determine, record and report NOX mass emissions, heat input rate, and any other values required to determine NOX mass emissions (e.g., NOX emission rate and heat input rate, or  NOX concentration and stack flow rate) in accordance with 40 CFR 75.70(g), from the date and hour that the unit starts operating until the date and hour on which the continuous emission monitoring system, excepted monitoring system under Appendix D or E of 40 CFR Part 75, or excepted monitoring methodology under 40 CFR 75.19 is provisionally certified.
2. The owner or operator of a NOX Budget under subdivisions C 3 or C 4 of this section shall determine, record and report NOX mass, heat input (if required for purposes of allocations) and any other values required to determine NOX mass (e.g. NOX emission rate and heat input or NOX concentration and stack flow) using the provisions of 40 CFR 75.70(g), from the date and hour that the unit starts operating until all required certification tests are successfully completed.
E. 1. No owner or operator of a NOX Budget unit or a non-NOX Budget unit monitored under 40 CFR 75.72(b)(2)(ii) shall use any alternative monitoring system, alternative reference method, or any other alternative for the required continuous emission monitoring system without having obtained prior written approval in accordance with 9 VAC 5-140-750.

2. No owner or operator of a NOX Budget unit or a non-NOX Budget unit monitored under 40 CFR 75.72(b)(2)(ii) shall operate the unit so as to discharge, or allow to be discharged, NOX emissions to the atmosphere without accounting for all such emissions in accordance with the applicable provisions of this article and 40 CFR Part 75 except as provided for in 40 CFR 75.74.

3. No owner or operator of a NOX Budget unit or a non-NOX Budget unit monitored under 40 CFR 75.72(b)(2)(ii) shall disrupt the continuous emission monitoring system, any portion thereof, or any other approved emission monitoring method, and thereby avoid monitoring and recording NOX mass emissions discharged into the atmosphere, except for periods of recertification or periods when calibration, quality assurance testing, or maintenance is performed in accordance with the applicable provisions of this article and 40 CFR Part 75 except as provided for in 40 CFR 75.74.

4. No owner or operator of a NOX Budget unit or a non-NOX Budget unit monitored under 40 CFR 75.72(b)(2)(ii) shall retire or permanently discontinue use of the continuous emission monitoring system, any component thereof, or any other approved emission monitoring system under this article, except under any one of the following circumstances:

a. During the period that the unit is covered by a retired unit exemption under 9 VAC 5-140-50 that is in effect;

b. The owner or operator is monitoring emissions from the unit with another certified monitoring system approved, in accordance with the applicable provisions of this article and 40 CFR Part 75, by the permitting authority for use at that unit that provides emission data for the same pollutant or parameter as the retired or discontinued monitoring system; or

c. The NOX authorized account representative submits notification of the date of certification testing of a replacement monitoring system in accordance with 9 VAC 5-140-710 B 2.

9 VAC 5-140-710 through 9 VAC 5-140-790. [ No change from final. ]

Article 9.
Individual Unit Opt-ins.

9 VAC 5-140-800 through 9 VAC 5-140-890. [ No change from final. ]

Article 10.
State Trading Program Budget and Compliance Supplement Pool.

9 VAC 5-140-900 through 9 VAC 5-140-940. [ No change from final. ]
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