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STATE BOARD OF EDUCATION

Title of Regulation: 8 VAC 20‑440. Regulations Governing the Employment of Professional Personnel (amending 8 VAC 20‑440-10, 8 VAC 20‑440-90, 8 VAC 20‑440-110, 8 VAC 20‑440-120, 8 VAC 20‑440-140, 8 VAC 20‑440-150, and 8 VAC 20‑440-160).

Statutory Authority: §§ 22.1-16 and 22.1-302 of the Code of Virginia.
Public Hearing Date: July 25, 2002 - 2 p.m.
Public comments may be submitted until September 2, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Dr. Thomas Elliott, Assistant Superintendent, Department of Education, P.O. Box 2120, Richmond, VA 23218, telephone (804) 225-2924, FAX (804) 225-2524 or e-mail telliott@mail.vak12ed.edu.

Basis: Section 22.1-16 of the Code of Virginia authorizes the Board of Education to promulgate such regulations as may be necessary to carry out its powers and duties and the provisions of Title 22.1 of the Code of Virginia.

Section 22.1-302 of the Code of Virginia authorizes the board to prescribe forms for written contracts with teachers.

Purpose: The primary purpose of the proposed amendments is to ensure that the provisions of the regulation are consistent with §§ 22.1-302 through 22.1-305 of the Code of Virginia and to provide clarifying language that will assist local school divisions in establishing consequences for breach of contract. Therefore, the proposed amendments will have a positive impact on the welfare of teachers and on the local divisions that employ them.

Under current regulations, the primary action that a school board may take against a teacher for breach of contract is to appeal to the Board of Education for a suspension of the teacher's license, which in effect denies the teacher the ability to teach in a public school anywhere in Virginia - a serious impact on the teacher's welfare (e.g., employment status). The proposed amendments, in giving more flexibility to local boards in handling personnel matters, provide protections to the local board that wishes to develop and implement such policies that do not involve the serious action of suspending the teacher's license. The proposed revisions do not eliminate the local board's ability to appeal to the Board of Education for a suspension (as provided in the current regulation). In addition, the proposed revision gives the Board of Education the important option, in its view, of requiring a written report and/or a representative when that division is requesting action on the teacher's license. This option ensures that the board will have the information it needs to make a fair decision on the disposition of the license and thereby protects the board from any appearance of giving unequal treatment.

Substance: The proposed amendments incorporate language to reflect amendments to the Code of Virginia, amend the language to assist school boards in establishing consequences for breach of contract, and add language allowing the Board of Education to require a written report or an appearance of an appropriate representative when a petition for breach is filed.

Issues: Recruiting and retaining a high quality teaching force is essential to high student achievement. Department of Education surveys during the past few years have shown that the majority of teachers leaving a school division (turnover rate) do so to accept employment in another school division in the state. While the majority of the moving teachers do not break their contracts in order to accept employment in another division, local officials are experiencing increasing problems with breach of contract. Appropriate and quick action on the part of the school division is in the best interest of the community and in the stability of the educational program.

The advantage of the proposed amendments is to provide flexibility to local divisions in handling breach of contract matters. In instances where teachers break their contracts, the division will be able to issue a sanction (or reprimand, as deemed appropriate) at the local level, if that is the way the division wishes to handle the matter. However, the proposed provisions do not prohibit a division from appealing to the Board of Education for a suspension of the teacher's license.

There are no advantages or disadvantages to the general public or to the agency.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Education (state board) proposes several amendments for clarification and to conform these regulations with changes to the Code of Virginia. In addition, the state board proposes to allow itself to require a written report and/or request a representative from the hiring school board to appear when the state board receives a petition from a local school board for action on the license of a teacher who has breached his present contract by accepting a contract with another school board.

Estimated economic impact. Pursuant to § 22.1-304 of the Code of Virginia and these regulations, the state board may choose to suspend a teacher’s license if that teacher has breached his contract without good cause. According to the Department of Education, this is a relatively rare occurrence; in a typical year the state board suspends no licenses due to breach of contract. If the state board receives a petition from a local school board for action on the license of a teacher who has breached his present contract by accepting a contract with another school board within the Commonwealth, under the proposed language the state board may require a written report and/or request an appropriate representative from the hiring school board to appear before the state board to explain the circumstances that led to the hiring decision before the state board considers any petition action on the license of such teacher. Since the board may already request information from local school boards, the proposed language will not likely significantly affect the rare occurrences when a teacher’s license is suspended due to breach of contract.

Businesses and entities affected. The proposed amendments potentially affect the approximately 175,0001 classroom teachers, guidance counselors, principals, assistant principals, school psychologists, and central office staff in Virginia’s public school divisions.

Localities particularly affected. The proposed amendments affect all localities in the Commonwealth.

Projected impact on employment. The proposed amendments are unlikely to have a significant impact on employment.

Effects on the use and value of private property. The proposed amendments are unlikely to significantly affect the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs with the economic impact analysis issued by the Department of Planning and Budget.

Summary:

The proposed amendments (i) conform the regulation with provisions in § 22.1-302 that require school boards to provide separate written contracts for teachers responsible for an extracurricular activity sponsorships; (ii) conform the regulation with amendments to § 22.1-303 that require teachers hired after July 1, 2001, to successfully complete training in instructional strategies and techniques for intervention for or remediation of students who fail or are at risk of failing the Standards of Learning assessments; (iii) clarify beginning and ending dates for each phase of the three-phase employment process for any school division permitted by § 22.1-304 of the Code of Virginia to extend the written notice of noncontinuation of contract to May 15; (iv) allow school boards to take actions for breach of contract other than requesting a suspension of license; and (v) provide that the board may require a written report or an appearance of an appropriate representative when a petition for breach is filed, or both.

8 VAC 20‑440‑10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise.

"Annual contract" means a contract between the employee and the local school board which sets forth the terms and conditions of employment for one school year.

"Board" means the Virginia Board of Education which has general supervision of the public school system.

"Breach of contract" means, for the purpose of Phase Three of this chapter, a teacher failing to honor a contract for the current or next school year without formal release from that contract from the local board. It does not include dismissal for cause.

"Coaching contract" means a separate contract between the employee and the local school board which includes responsibilities for an athletic coaching assignment.

"Continuing contract" means a contract between the employee who has satisfied the probationary term of service and the local school board.

"Current employer" means the local school board with whom which the teacher is currently under contract.

"Extracurricular activity sponsorship contract" means a separate contract between the employee and the local school board that includes responsibilities, for which a monetary supplement is received, for sponsorship of any student organizations, clubs, or groups, such as service clubs, academic clubs and teams, cheerleading squads, student publication and literary groups, and visual and performing arts organizations except those that are conducted in conjunction with regular classroom, curriculum, or instructional programs.

"Next school year" means the school year immediately following the current contract year.

"Principal" means a person (i) who is regularly employed full time as a principal or assistant principal, and (ii) who holds a valid teaching license issued by the board.

"Prospective employer" means the division in which application for employment is made.

"Supervisor" means a person (i) who is regularly employed full time in a supervisory capacity, and (ii) who is required by the board to hold a license to be employed in that position.

"Teacher" means a person (i) who is regularly employed full time as a teacher, visiting teacher/school social worker, guidance counselor, or librarian, and (ii) who holds a valid teaching license.

8 VAC 20‑440‑90. Eligibility for continuing contract.

Only persons regularly employed full time by a school board who hold a valid license as teachers, principals, or supervisors shall be eligible for continuing contract status.

Any teacher hired on or after July 1, 2001, shall be required, as a condition of achieving continuing contract status, to have successfully completed training in instructional strategies and techniques for intervention for or remediation of students who fail or are at risk of failing the Standards of Learning assessments. Local school divisions shall be required to provide said training at no cost to teachers employed in their division. In the event a local school division fails to offer said training in a timely manner, no teacher will be denied continuing contract status for failure to obtain such training.

Article 5.
Coaching and Extracurricular Activity Sponsorship Contracts.

8 VAC 20‑440‑110. Contract to be separate and apart from annual or continuing contract.

The coaching contract or extracurricular activity sponsorship contract shall be separate and apart from the annual or continuing contract and termination of the contract shall not constitute cause for the termination of the annual or continuing contract.

8 VAC 20‑440‑120. Termination notice required.

The coaching contract or extracurricular activity sponsorship contract shall require the party intending to terminate the contract to give reasonable notice to the other party prior to the effective date of the termination.

8 VAC 20‑440‑140. Phase One of the three‑phase employment process.

A. Phase One covers employment sought for the next school year and covers the period from the beginning of the current school year to the close of business on April 14 of the current school year. The end of the phase on April 14 corresponds to the provisions of § 22.1‑304 of the Code of Virginia allowing written notice of noncontinuation of contract by April 15. If April 14 ends on a Saturday, Sunday, or legal holiday, the end of Phase One will be the last administrative working day prior to the Saturday, Sunday, or legal holiday. For any school division permitted by § 22.1-304 of the Code of Virginia to extend the written notice of noncontinuation of contract to May 15, the end of Phase One is May 14, or if May 14 is on a Saturday, Sunday, or legal holiday, the last administrative working day prior to May 14.
B. During Phase One, a teacher may apply and be interviewed for employment for the next school year in other school divisions without notice to or permission from the division where he is currently employed.

C. During Phase One, a teacher accepting employment in another division for the next school year must resign by giving written notice to the current employer. The notice should specify that the resignation is applicable for the next school year only.

8 VAC 20‑440‑150. Phase Two of the three‑phase employment process.

A. Phase Two begins on April 15 and ends on May 31 or the date the teacher contract is final, whichever is later. For any school division permitted by § 22.1-304 of the Code of Virginia to extend the written notice of noncontinuation of contract to May 15, Phase Two begins on May 15 and ends on June 30 or the date the teacher contract is final, whichever is later. The contract is final when the date of signature and, at a minimum, the salary terms are finally known.

B. During Phase Two, teachers, whether probationary or continuing contract, may seek employment and file applications for the next school year with other school divisions. Teachers may seek employment during this phase without notification to the current employer.

C. During Phase Two, the prospective employer may offer a contract without proof of release from contract from the current employer. The teacher must obtain a written release from the contract with the current employer prior to signing a contract with the prospective employer. Releases should be liberally granted during this phase.

8 VAC 20‑440‑160. Phase Three of the three‑phase employment process.

A. Phase Three begins on June 1 or the date the salary is finally set by the local school board, whichever occurs later. For any school division permitted by § 22.1-304 of the Code of Virginia to extend the written notice of noncontinuation of contract to May 15, Phase Three begins on July 1 or the date the salary is finally set by the local school board, whichever occurs later. In Phase Three, the contract is a firm and binding obligation on the teacher and the school division.

B. During Phase Three, teachers may seek employment and file applications for the next school year with other school divisions; however, a prospective employer should not offer a contract to any teacher during Phase Three until the teacher has secured a written release from the contract with the current employer, and a teacher should not accept a contract until a written release has been secured.

C. A current employer, at its discretion, may release a teacher from the contract. The employer should release teachers for good cause.

D. Good cause is determined by the local school board. It should reflect a consideration of all the factors affecting both the employee and the school board. Factors in determining good cause may include the employee's reason for leaving, contractual terms and agreements, and the overall effect of the resignation on the employee and the school division.

E. In the event that a local board declines to grant a request for release from a contract on the grounds of insufficient or unjustifiable cause, and the teacher breaches or expresses an intent to breach the contract, the current employer may, within 30 days of the breach, file pursue remedies prescribed by the Board of Education or other remedies consistent with law or contract. Such remedies could include filing a petition with the Board of Education setting forth all the facts in the case and requesting that the teacher's license be suspended for the next school year or apply applying other remedies appropriate under law or contract.

F. If the Board of Education receives a petition from a local school board for action on the license of a teacher who has breached the present contract by accepting a contract with another school board within the Commonwealth, the Board of Education may require a full written report or request an appropriate representative from the hiring school board to appear before the Board of Education to explain the circumstances that led to the hiring decision, or both, before the Board considers any petition for action on the license of such teacher.
VA.R. Doc. No. R01-254; Filed June 11, 2002, 1:39 p.m.

1 Source: Department of Education
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