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BOARD OF MEDICINE

Title of Regulation: 18 VAC 85-20. Regulations Governing the Practice of Medicine, Osteopathy, Podiatry, and Chiropractic (amending 18 VAC 85‑20‑280, 18 VAC 85‑20‑290, and 18 VAC 85‑20‑300; adding 18 VAC 85‑20‑285).

Statutory Authority: § 54.1-2910.1 of the Code of Virginia.

Effective Dates: June 19, 2002, through June 18, 2003.
Preamble:

Amendments to the regulation are required in order to comply with an enactment clause in Chapter 38 of the 2002 Acts of the Assembly requiring the board to promulgate regulations within 280 days of enactment for changes in the practitioner profile system for doctors of medicine, osteopathy and podiatry.

Chapter 38 of the 2002 Acts of the Assembly resolves several problems with the existing law on physician profiling in § 54.1-2910.1 of the Code of Virginia as approved in the 2001 Special Session. The department identified several ways in which the physician profile system could be more efficient and effective and worked with the patron and other interested parties in amending provisions of the law that were problematic and offered no real benefit to the consumers of health care services by doctors. Required elements of the profile are intended to provide information sufficient for the public to locate doctors in their area who practice in a particular specialty and to further assure the public health, safety and welfare in their informed selection of doctors in the Commonwealth.

As provided in the law, the emergency regulations will amend the following sections:

18 VAC 85‑20‑280. Required information.

Subsection A

1. This section has a technical amendment to incorporate language currently in subsection C requiring submission of information within 30 days of a change in what is on the profile.

2. An amendment specifies the reporting of telephone numbers for primary and secondary practice settings in addition to addresses.

3. An amendment eliminates the requirement for reporting of all insurance plans accepted or managed care plans in which the doctor participates. That information is now optional, as provided in a new section (18 VAC 85‑20‑285) on voluntary information.

4. An amendment adds the requirement of reporting translating services at secondary practice settings as well as primary practice settings.

5. Complying with subdivision 11 in the listing of information the law requires on the profile, the regulations are amended to specify that a doctor must report any felony conviction, including the date of the conviction, the nature of the conviction, the jurisdiction in which the conviction occurred and the sentence that was imposed.

6. The law requires the board to specify in regulation other information related to the competency of doctors. In accordance, an amendment is adopted to require information on final disciplinary orders from a regulatory board of another jurisdiction or a disciplinary action taken by a federal health institution or agency. 

Subsection B

1. The current subsection B has been moved to a new section (18 VAC 85‑20‑285) on voluntary information.

2. The new subsection B requires the posting of adjudicated orders and notices or decision documents that are subject to public disclosure in § 54.1-2400.2 D of the Code of Virginia. In addition, the profile is required to reflect that unadjudicated notices and orders that are subject to be vacated are available to the public upon request.

Subsection C

1. Language in the current subsection C has been incorporated into subsection A of this section.

2. An amendment will require doctors to provide email addresses or facsimile numbers for the sole purpose of expediting the dissemination of information about a public health emergency. Such information is not published on the profile or released to the public.

18 VAC 85‑20‑285. Voluntary information.

This section is added to distinguish from required information that information which the doctor may voluntarily provide on the profile to include names of insurance plans accepted or managed care plans in which he participates or any other information that suggests additional competency or recognition.

18 VAC 85‑20‑290. Reporting of malpractice paid claims.

Current language in 18 VAC 85‑20‑290 was deleted and replaced with requirements for reporting that are more useful in presenting information on malpractice to the public. For example, current regulations require the physician to report the specialty in which he practices; amended regulations require the physician to report the specialty in which he was practicing at the time the claim was paid. Calculation of the level of significance for each paid claim is based in part on the number of doctors in that specialty who have had paid claims, so the amended requirement is more pertinent. In addition, the board found the standard deviation methodology set forth in current regulations produced segued results, so a different statistical method has been used to rate the paid claims. If there have been fewer than 10 paid claims in any specialty, no rating system is applied. For all other paid claims, the top 16% of claims are displayed as above average; the next 68% are displayed as average; and the bottom 16% of claims are displayed as below average.

18 VAC 85‑20‑300. Noncompliance or falsification of profile.

Technical changes are made in this section to ensure consistency in the application of requirements and disciplinary action for noncompliance.

There are no potential issues to be addressed in the development of regulations to replace the emergency provisions adopted by the board. Issues related to the posting of disciplinary information were worked out with representatives of the Medical Society of Virginia (MSV) prior to the introduction of SB 59. Several of the suggested statutory and regulatory changes resulted from an internal assessment of the profiling system as well as meetings with MSV and other external groups such as the Virginia Association of Health Plans, Trigon, the Bureau of Insurance and the Virginia Hospital and Healthcare Association.

Agency Contact: Kate Nosbisch, Deputy Director, Board of Medicine, 6606 W. Broad Street, Richmond, VA 23230, telephone (804) 662-7455, FAX (804) 662-9943, or e-mail kate.nosbisch@dhp.state.va.us.

18 VAC 85‑20‑280. Required information.

A. In compliance with requirements of § 54.1‑2910.1 of the Code of Virginia, a doctor of medicine or osteopathy or a doctor of podiatry licensed by the board shall provide, upon initial request or whenever there is a change in what has been entered on the profile, the following information within 30 days:

1. The address and telephone number of the primary practice setting and all secondary practice settings with the percentage of time spent at each location;

2. Names of medical, osteopathic or podiatry schools and graduate medical or podiatric education programs attended with dates of graduation or completion of training;

3. Names and dates of specialty board certification, if any, as approved by the American Board of Medical Specialties, the Bureau of Osteopathic Specialists of the American Osteopathic Association or the Council on Podiatric Medical Education of the American Podiatric Medical Association;

4. Number of years in active, clinical practice in the United States or Canada following completion of medical or podiatric training and the number of years, if any, in active, clinical practice outside the United States or Canada;

5. The specialty, if any, in which the physician or podiatrist practices;

6. Names of insurance plans accepted or managed care plans in which the physician or podiatrist participates and whether he is accepting new patients under such plans;

7. 6. Names of hospitals with which the physician or podiatrist is affiliated;

8. 7. Appointments within the past 10 years to medical or podiatry school faculties with the years of service and academic rank;

9. 8. Publications, not to exceed 10 in number, in peer‑reviewed literature within the most recent five‑year period;

10. 9. Whether there is access to translating services for non‑English speaking patients at the primary and secondary practice setting and which, if any, foreign languages are spoken in the practice; and
11. 10. Whether the physician or podiatrist participates in the Virginia Medicaid Program and whether he is accepting new Medicaid patients.; 

11. A report on felony convictions including the date of the conviction, the nature of the conviction, the jurisdiction in which the conviction occurred, and the sentence imposed, if any; and

12. Final orders of any regulatory board of another jurisdiction that result in the denial, probation, revocation, suspension, or restriction of any license or that result in the reprimand or censure of any license or the voluntary surrender of a license in a state other than Virginia while under investigation, as well as any disciplinary action taken by a federal health institution or federal agency.

B. The physician or podiatrist may provide additional information on hours of continuing education earned, subspecialties obtained, and honors or awards received.

C. Whenever there is a change in the information on record with the physician profile system, the practitioner shall provide current information in any of the categories in subsection A of this section within 30 days of such change.

B. Adjudicated notices and final orders or decision documents, subject to § 54.1-2400.2 D of the Code of Virginia, shall be made available on the profile. Information shall be posted indicating the availability of unadjudicated notices and of orders that are subject to being vacated at the request of the practitioner.

C. For the sole purpose of expediting dissemination of information about a public health emergency, an e-mail address or facsimile number, if available. Such addresses or numbers shall not be published on the profile and shall not be released or made available for any other purpose.

18 VAC 85‑20‑285. Voluntary information.

A. The doctor may provide names of insurance plans accepted or managed care plans in which he participates.

B. The doctor may provide additional information on hours of continuing education earned, subspecialties obtained, honors or awards received.

18 VAC 85‑20‑290. Reporting of malpractice paid claims and board actions.

A. All malpractice paid claims reported to the Board of Medicine within the 10 years immediately preceding the report shall be used to calculate the level of significance as required by § 54.1‑2910.1 of the Code of Virginia. Each report of an award or settlement shall indicate:

1. The number of years the physician or podiatrist has been licensed in Virginia.

2. The specialty in which the physician or podiatrist practices.

3. The relative frequency of paid claims described in terms of the number of physicians or podiatrists in each specialty and the percentage who have made malpractice payments within the 10‑year period.

4. The date of the paid claim.

5. The relative amount of the paid claim described as average, below average or above average, which shall be defined as follows:

a. "Average" if the amount of the award is within one standard deviation above or below the mean for the amount of all reported claims for physicians or podiatrists who share the same specialty as the subject of the report;

b. "Below average" if the amount of the award is below one standard deviation from the mean for the amount of all reported claims for physicians or podiatrists who share the same specialty as the subject of the report; and

c. "Above average" if the amount of the award is above one standard deviation from the mean for the amount of all reported claims for physicians or podiatrists who share the same specialty as the subject of the report.

B. The board shall make available as part of the profile information regarding disciplinary notices and orders as provided in § 54.1‑2400.2 D of the Code of Virginia.

A. In compliance with requirements of § 54.1-2910.1 of the Code of Virginia, a doctor of medicine, osteopathy, or podiatry, licensed by the board, shall report all malpractice paid claims in the most recent 10-year period. Each report of a settlement or judgment shall indicate:

1. The year the claim was paid.

2. The specialty in which the doctor was practicing at the time the incident occurred that resulted in the paid claim.

3. The total amount of the paid claim in United States dollars.

4. The city, state, and country in which the paid claim occurred.

B. The board shall use the information provided to determine the relative frequency of paid claims described in terms of the number of doctors in each specialty and the percentage who have made malpractice payments within the most recent 10-year period. The statistical methodology used will include any specialty with more than 10 paid claims. For each specialty with more than 10 paid claims, the top 16% of the paid claims will be displayed as above average payments, the next 68% of the paid claims will be displayed as average payments, and the last 16% of the paid claims will be displayed as below average payments.

18 VAC 85‑20‑300. Noncompliance or falsification of profile.

A. The failure to provide the information required by subsection A of 18 VAC 85‑20‑280 and by 18 VAC 85-20-290 within 30 days of the request for information by the board or within 30 days of a change in the information on the profile may constitute unprofessional conduct and may subject the licensee to disciplinary action by the board.

B. Intentionally providing false information to the board for the physician profile system shall constitute unprofessional conduct and shall subject the licensee to disciplinary action by the board.

/s/ Mark R. Warner

Governor

Date: June 18, 2002
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