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Proposed Regulations


BOARD FOR BARBERS AND COSMETOLOGY

Title of Regulation: 18 VAC 41-10. Public Participation Guidelines (adding 18 VAC 41-10-10 through 18 VAC 41-10-90).

Statutory Authority: §§ 2.2-4007 and 54.1-201 of the Code of Virginia.

Public Hearing Date: September 10, 2002 - 9:30 a.m.
Public comments may be submitted until 5 p.m. on September 27, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: William H. Ferguson, II, Assistant Director, Board for Barbers and Cosmetology, 3600 W. Broad Street, Richmond, VA 23230, telephone (804) 367-8590, FAX (804) 367-6295 or e-mail barbercosmo@dpor.state.va.us.

Basis: Section 2.2-4007 D of the Code of Virginia provides that public participation guidelines for soliciting the input of interested parties in the formation and development of its regulations shall be developed, adopted and utilized by each agency pursuant to the provisions of the Administrative Process Act.

Section 54.1-201 of the Code of Virginia authorizes each regulatory board's power and duty to promulgate regulations in accordance with the Administrative Process Act (§ 2.2-4000 et seq.) necessary to ensure continued competency, to prevent deceptive or misleading practices by practitioners and to effectively administer the regulatory system administered by the regulatory board.

Purpose: Public Participation Guidelines are promulgated to ensure that the public has knowledge and opportunity to participate in the formation and development of regulations and in so doing protects the health, safety, or welfare of the citizens of the Commonwealth.

Substance:

18 VAC 41-10-10 contains definitions for Administrative Process Act, Agency, Notification Lists, Organization, and Person.

18 VAC 41-10-20 states that the agency will mail such documents or notification of how to obtain a copy electronically of “Notice of Intended Regulatory Actions,” “Notice of Commend Period” and a notice that final regulations have been adopted.

18 VAC 41-10-30 outlines the necessary procedures, by writing or electronically, for a person or organization to be placed on or deleted from the mailing list.

18 VAC 41-10-40 directs who may petition the agency to adopt or amend regulations.

18 VAC 41-10-50 outlines procedures requiring publishing of Notice of Intended Regulatory Action that will provide for a comment period of at least 30 days and will state whether or not a public hearing will be held and gives specific instances on when the agency must hold a comment period and when the agency must reevaluate the regulations.

18 VAC 41-10-60 states the process for evaluating an existing regulation within two years of promulgation including the conducting of informal proceedings, notice of proceedings, and how proceedings are held.

18 VAC 41-10-70 describes the notification of meeting required when anticipation or adoption of regulation will occur, provides for submittals on changes to the regulations, and the agency’s action to submittals.

18 VAC 41-10-80 gives direction on formulation of advisory committees to participate in the formulation, promulgation, adoption, and review of regulations.

18 VAC 41-10-90 gives applicability of the section to promulgated and adopted regulations.

Issues: The proposed regulatory action is advantageous to the public in that it will establish guidelines that provide for public participation in the promulgation and amending of regulations pertaining to the Board for Barbers and Cosmetology. There are no disadvantages to the public or the Commonwealth.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The newly combined Board for Barbers and Cosmetology (board) proposes to promulgate the Board for Barbers and Cosmetology Public Participation Guidelines, which replaces the separate Board for Barbers Public Participation Guidelines and the Board for Cosmetology Public Participation Guidelines. The proposed regulations differ from the current regulations by allowing the board to accept requests from individuals to be placed on the public participation notification list via electronic means, and to send regulatory notifications to list members electronically. Currently, only written requests and mailed notifications are permitted.

Estimated economic impact. Under the Administrative Process Act, all state agencies that promulgate regulations are required to maintain public participation mailing lists containing the names of all parties that have registered an interest in a particular regulation. Membership on these lists typically includes members of the regulated community, public interest groups, law firms, and individual citizens with an interest in a particular area of regulation.

There are no clear disadvantages associated with allowing interested parties to use electronic communication rather than mail for joining the notification list and for receiving notifications. Individuals may choose to remain on the traditional mailing lists, which will continue to be maintained by the Board. If electronic notification and comment becomes more prevalent, there would be a reduction in printing and mailing costs incurred by the board. In addition to the potential fiscal benefits, these changes also allow the board to increase the speed of notification and the amount of information readily available to interested parties, which will increase efficiency and may enhance public participation.

Businesses and entities affected. The proposed changes will affect individuals and organizations interested in the work of the Board for Barbers and Cosmetology. The approximately 56,7001 barbers, cosmetologists, nail technicians, instructors, shops, salons, and schools, as well as their clients may have interest in the regulations.

Localities particularly affected. The proposed regulations potentially affect all localities in the Commonwealth.

Projected impact on employment. The proposed changes to this regulation are not anticipated to have a significant effect on employment.

Effects on the use and value of private property. The proposed changes to this regulation are not anticipated to have a significant effect on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency/board concurs with the economic impact analysis.

Summary:

The Board for Barbers and Cosmetology Public Participation Guidelines (PPGs) mandate public participation in the promulgation process of regulations. The agency will maintain a mailing list to notify persons and organizations of intended regulatory action. The agency will mail such documents or provide notification of how to obtain a copy electronically of a  “Notice of Intended Regulatory Action,” “Notice of Commend Period” and a notice that final regulations have been adopted. The PPGs outline the necessary procedures for being placed on or deleted from the mailing list. The Notice of Intended Regulatory Action will provide for a comment period of at least 30 days and will state whether a public hearing will be held. The PPGs give specific instances on when the agency must hold a comment period and when the agency must reevaluate the regulations. The PPGs establish the procedures to be taken when substantial changes have been made prior to final adoption of the regulations. The use of and input from advisory committees to formulate regulations are established in the PPGs. The PPGs specify what meetings and notices will be published in The Virginia Register of Regulations.

CHAPTER 10.
PUBLIC PARTICIPATION GUIDELINES.

18 VAC 41‑10‑10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context indicates otherwise:

"Administrative Process Act" means Chapter 40 (§ 2.2-4000 et seq.) of Title 2.2 of the Code of Virginia.

"Agency" means any authority, instrumentality, officer, board, or other unit of state government empowered by the basic laws to make regulations or decide cases.

"Notification lists" means lists used by the board to notify persons pursuant to these rules. Such lists may include electronic mailing lists or regular mailing lists maintained by the board.

"Organization" means any one or more associations, advisory councils, committees, corporations, partnerships, governmental bodies or legal entities.

"Person" means one or more individuals.

18 VAC 41‑10‑20. Notification lists.

The agency will maintain lists of persons and organizations who will be mailed the following documents, or notification of how to obtain a copy of the documents electronically, as they become available:

1. Notice of Intended Regulatory Action to promulgate, amend or repeal regulations.

2. Notice of Comment Period and public hearings.

3. Notice that the final regulations have been adopted.

Failure of a person or organization to receive the documents for any reason shall not affect the validity of any regulations otherwise properly adopted under the Administrative Process Act.

18 VAC 41‑10‑30. Placement on the mailing list; deletion.

Any person or organization wishing to be placed on a notification list may do so by electronic notification or by writing the agency. In addition, the agency, at its discretion, may add to the list any person, organization, or publication it believes will serve the purpose of responsible participation in the formation or promulgation of regulations. Persons or organizations on the list will be provided all information stated in 18 VAC 41‑10‑20. Individuals and organizations periodically may be requested to indicate their desire to continue to receive documents or be deleted from the list. When mail is returned as undeliverable, individuals and organizations will be deleted from the list. When electronic notifications are returned as undeliverable over more than one day, individuals and organizations will be deleted from the list.

18 VAC 41‑10‑40. Petition for rulemaking.

Any person may petition the agency to adopt or amend any regulations. Petitions for rulemaking shall be processed in accordance with § 2.2-4007 of the Code of Virginia.

18 VAC 41‑10‑50. Notice of intent.

At least 30 days prior to filing the Notice of Comment Period and proposed regulations as required by § 2.2-4007 of the Code of Virginia, the agency will publish a Notice of Intended Regulatory Action. This notice will provide at least a 30-day comment period and shall state whether the agency intends to hold a public hearing. The agency is required to hold a hearing on the proposed regulation upon request by (i) the Governor or (ii) 25 or more persons. Further, the notice shall describe the subject matter and intent of the planned regulation. Such notice shall be transmitted to the Registrar of Regulations for inclusion in The Virginia Register of Regulations.

18 VAC 41‑10‑60. Informational proceedings or public hearings for existing rules.

Within two years of the promulgation of a regulation, the agency shall evaluate it for effectiveness and continued need. The agency shall conduct an informal proceeding, which may take the form of a public hearing, to receive public comment on an existing regulation. Notice of such proceedings shall be transmitted to the Registrar for inclusion in The Virginia Register of Regulations. Such proceedings may be held separately or in conjunction with other informational proceedings.

18 VAC 41‑10‑70. Notice of formulation and adoption.

At any meeting of the agency or a subcommittee where it is anticipated the formation or adoption of a regulation will occur, the subject matter shall be transmitted to the Registrar for inclusion in The Virginia Register of Regulations.

If one or more changes have substantial impact on a regulation, then any person may petition the agency within 30 days from the publication of the final regulation to request an opportunity for oral or written submittals on the changes to the regulations. If the agency receives requests from at least 25 persons for an opportunity to make oral or written comment, then the agency shall suspend the regulatory process for 30 days to solicit additional public comment, unless the agency determines that the changes made are minor or inconsequential in their impact.

If the Governor finds that one or more changes with substantial impact have been made to proposed regulation, he may suspend the regulatory process for 30 days to require the agency to solicit further public comment on the changes to the regulation.

A draft of the agency’s summary description of the public comment shall be sent by the agency to all public commenters on the proposed regulation at least five days before final adoption of the regulation.

18 VAC 41‑10‑80. Advisory committees.

The agency intends to appoint advisory committees as it deems necessary to provide adequate participation in the formation, promulgation, adoption, and review of regulations. Such committees are particularly appropriate when other interested parties may possess specific expertise in the area of the proposed regulation.

When identifying potential advisory committee members, the agency may use the following:

1. Directories or organizations related to the profession,

2. Industry, professional and trade associations’ mailing lists, or

3. Lists of persons who have previously participated in public proceedings concerning this or a related issue.

18 VAC 41‑10‑90. Applicability.

18 VAC 41‑20‑20, 18 VAC 41‑20‑30, 18 VAC 41‑20‑40, 18 VAC 41‑20‑60, and 18 VAC 41‑20‑70 shall apply to all regulations promulgated and adopted in accordance with §§ 2.2-4011 B and 2.2-4012 and §§ 2.2-4002, 2.2-4005, 2.2‑4006, 2.2-4011, 2.2-4018, and 2.2-4025 of the Code of Virginia except those regulations promulgated in accordance with the Administrative Process Act.

VA.R. Doc. No. R02-240; Filed July 10, 2002, 11:46 a.m.







1 Source: Department of Professional and Occupational Regulation.
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