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Proposed Regulations


VIRGINIA BOARD FOR ASBESTOS, LEAD, AND HOME INSPECTORS

REGISTRAR'S NOTICE: Due to its length, 18 VAC 15-30 filed by the Virginia Board for Asbestos, Lead, and Home Inspectors is not being published. However, in accordance with § 2.2-4031 of the Code of Virginia, the summary is being published in lieu of the full text. The full text of the regulation is available for public inspection at the office of the Registrar of Regulations and at the Virginia Board for Asbestos, Lead, and Home Inspectors (see contact information below) and is accessible on the Virginia Register of Regulations website at http://legis.state.va.us/codecomm/register/vol18/welcome.htm.

Title of Regulation: 18 VAC 15-30. Virginia Lead-Based Paint Activities Regulations (amending 18 VAC 15-30-10 through 18 VAC 15-30-50, 18 VAC 15-30-100 through 18 VAC 15-30-180, 18 VAC 15-30-250 through 18 VAC 15-30-300, 18 VAC 15-30-330 through 18 VAC 15-30-520, 18 VAC 15-30-540, 18 VAC 15-30-550, 18 VAC 15-30-610, 18 VAC 15-30-620, 18 VAC 15-30-650, and 18 VAC 15-30-770 through 18 VAC 15-30-820; adding 18 VAC 15-30-41, 18 VAC 15-30-205, 18 VAC 15-30-245, 18 VAC 15-30-541, 18 VAC 15-30-542, 18 VAC 15-30-651; repealing 18 VAC 15-30-60 through 18 VAC 15-30-90, 18 VAC 15-30-190 through 18 VAC 15-30-240, 18 VAC 15-30-310, 18 VAC 15-30-320, 18 VAC 15-30-530, 18 VAC 15-30-560 through 18 VAC 15-30-600, 18 VAC 15-30-630, 18 VAC 15-30-640, 18 VAC 15-30-660 through 18 VAC 15-30-750, 18 VAC 15-30-830, and 18 VAC 15-30-840).

Statutory Authority: § 54.1-501 of the Code of Virginia.
Public Hearing Date: October 8, 2002 - 2 p.m.

Public comments may be submitted until October 11, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Tom Perry, Regulatory Boards Administrator, Department of Professional and Occupational Regulation, 3600 W. Broad Street, Richmond, VA 23230, telephone (804) 367-8595, FAX (804) 367-2475 or e-mail asbestos@dpor.state.va.us.

Basis: On October 28, 1992, the U.S. Congress enacted the Residential Lead-Based Paint Hazard Reduction Act of 1992, also known as Title X of the Housing and Community Development Act. This Act also amended the Toxic Substances Control Act (TSCA) to include a new subchapter, Subchapter IV, 15 U.S.C. 2681-2692. (Please see: http://www4.law.cornell.edu/uscode/15/ch53.html.) TSCA Subchapter IV directed the EPA to promulgate regulations, including the lead-based paint activities training, certification and accreditation requirements, work practice standards, and a Model State Program (MSP), which states should be encouraged to reference and use as guidance in order to develop their own federally authorized lead-based paint activities programs.

As a result of Title X, the EPA promulgated regulations pursuant to §§ 402 and 404 of TSCA (see §§ 2682 and 2684 respectively at: http://www4.law.cornell.edu/uscode/15/ ch53.html). Section 402 regulations were promulgated to ensure that individuals conducting lead-based paint activities in target housing and child-occupied facilities are properly trained and certified; that training programs throughout the nation providing instruction in such activities are accredited; and that these activities are conducted according to reliable, effective and safe work practice standards. Section 404 regulations require each state to seek authorization from the EPA to administer and enforce the regulations developed by the state pursuant to § 402 of TSCA, or to submit to the EPA's administration and enforcement of the federal regulations promulgated pursuant to § 402 of TSCA. (See http://www.epa.gov/docs/epacfr40/chapt-I.info/subch-R/ 40P0745.pdf for the EPA regulation). Virginia applied for § 404 authorization on October 30, 1998 and was informed officially of its approval as an EPA-authorized state by letter dated February 19, 1999.

The above-referenced EPA final regulations did not fully implement the provisions of TSCA or the provisions of the EPA proposed regulations. The EPA proposed regulations covered "target housing," "public buildings," "commercial buildings," and "superstructures." The final EPA regulations covered only "target housing" and a new category of structure called "child-occupied facilities." Regulations for the remaining structure types were held in abeyance and are now referred to by the EPA as the "building and structures" regulations or, simply, "B&S."

The board’s authority to promulgate the proposed regulations is contained in §§ 54.1-201 and 54.1-501 of the Code of Virginia.

Subsection 6 of 54.1-501 states, "In the event that the EPA shall adopt any final regulations subsequent to the promulgation by the Board of related regulations, then the Board shall, as soon as practicable, amend its existing regulations so as to be not more stringent than such EPA regulations."

Purpose: The intent of the planned regulation amendments is to assure the existence of an infrastructure of trained and qualified individuals and firms to remove lead-based paint hazards in such a manner so as to reduce the hazard to humans, especially children under six years old.

The proposed regulations are mandated by statute, and are essential to protect the health, safety and welfare of citizens and for the efficient and economical performance of an important governmental function.

Substance: The following revisions to the board’s November 13, 1996, regulations will implement changes in EPA’s final regulation that would make the board’s regulations "no more stringent" than EPA’s regulations:

18 VAC 15-30-10 is modified to limit the applicability of these regulations to target housing and child-occupied facilities to align with EPA’s revised limitations.

18 VAC 15-30-20 is amended to modify, add, or delete definitions for clarification and to come into alignment with EPA’s regulations as mandated by the board’s enabling statutes.

18 VAC 15-30-41 is added to enable the board to waive any requirements of the regulations if the board finds that the waiver in no way lessens the protection of the public health, safety and welfare.

18 VAC 15-30-50 A is amended to delete the department’s mailing address, which is subject to change, appears on the printed regulation booklet and is available from the department’s website (www.state.va.us/dpor). The instructions are simplified to require applications to be made on a form provided by the department. Subsection C is amended to clarify the use of fees and the justification for not issuing refunds.

18 VAC 15-30-60, 18 VAC 15-30-70, 18 VAC 15-30-80, and 18 VAC 15-30-90 are repealed in their entirety. The standards established in the repealed sections are redundant with the licensure requirements in Part IV for individuals, Part V for contractors, and Part VI for training programs.

18 VAC 15-30-100 B is amended to eliminate the extension of interim licenses. By eliminating the ability to extend an interim license, the third-party examination can be used as a tool for "weeding out" incompetent candidates, thereby better protecting the public health, safety, and welfare.

18 VAC 15-30-110 is amended to include allowances for proficiency based courses. This came directly from EPA’s regulations. Since these courses are more intense in both time and subject matter, refresher training is required after 60 months instead of only 36 months.

18 VAC 15-30-130 is amended to align the renewal cycle (every 24 months) of an accredited training program with the reaffirmation cycle (every 36 months) ensuring the training provider is maintaining compliance with the regulations. The proposed regulations maintains the 24-month renewal cycle, but increases the reaffirmation cycle to 48 months so that the training provider must reaffirm compliance every other renewal cycle. Additionally, the reaffirmation information from 18 VAC 15-30-320 is moved to this section for ease of understanding.

18 VAC 15-30-140 D is amended to require an individual applying for a second interim license to retake and satisfactorily complete the initial training requirement, not just an eight-hour refresher course. In conjunction with 18 VAC 15-30-100, the current regulations allow for an individual to take an eight-hour refresher to obtain subsequent interim licenses and never sit for or pass the third-party examination. By requiring these individuals to successfully retake the initial training, they may be better prepared to take and pass the third-party examination, ensuring that only competent lead professionals are performing work for the public.

18 VAC 15-30-160 H is added. The current regulations impose a late renewal fee on training programs that renew more than 30 days after the expiration date of the accreditation. The $25 fee charged for late renewal is an agency-wide amount for all licenses, certificates, and accreditations. The fee amount was omitted in the current regulations.

18 VAC 15-30-170 is revised to eliminate "grandfathering." Very few applicants have applied for licensure in the past two years through grandfathering. Since only equivalent training taken prior to January 1, 1996, is accepted and since the EPA requires refresher training every three years, the board felt that any new applicant must complete a board-approved training course to enable the applicant to be more familiar with any changes in federal and state regulations. There may be a few applicants who are required to take additional training; however, this additional training should better ensure that they are sufficiently trained prior to the board issuing a license. Additionally, "for target housing, superstructures and public and commercial buildings" is deleted from the section title since it is stated in 18 VAC 15-30-10 that these regulations are applicable only to target housing and child-occupied facilities.

18 VAC 15-30-180 is revised to eliminate "grandfathering." Very few applicants have applied for licensure in the past two years through grandfathering. Since only equivalent training taken prior to January 1, 1996, is accepted and since the EPA requires refresher training every three years, the board felt that any new applicant must complete a board-approved training course to enable the applicant to be more familiar with any changes in federal and state regulations. There may be a few applicants who are required to take additional training, however, this additional training should better ensure that they are sufficiently trained prior to the board issuing a license. Also, in response to EPA revisions, the discipline name is changed from planner/project designer to project designer, and an experience requirement is added. Additionally, "for target housing and public buildings" is deleted from the section title since it is stated in 18 VAC 15-30-10 that these regulations are applicable only to target housing and child-occupied facilities.

18 VAC 15-30-190 and 18 VAC 15-30-200 are replaced in their entirety with new section 18 VAC 15-30-205 "Licensed lead abatement supervisor." For simplification, the requirements for both sections are combined. Separate requirements are unnecessary and confusing. Also, as in 18 VAC 15-30-170 and 18 VAC 15-30-180, grandfathering is eliminated. Subsection C has been added to require the applicant to retake the initial training before he can take the third-party examination for the third time. It is felt that if the applicant fails the third-party examination twice, the subject matter was not understood. Subsection D is added to allow a licensed lead abatement supervisor to perform the duties of a licensed lead abatement worker since the worker training is included in the supervisor training course.

18 VAC 15-30-210 and 18 VAC 15-30-220 are replaced in their entirety with new section 18 VAC 15-30-225 "Licensed lead inspector." EPA’s regulations replace discipline title "Lead Inspector Technician" with "Lead Inspector." The requirements are the same, only the title changes. For simplification, the requirements for both sections are combined. Separate requirements are unnecessary and confusing. Also, as in 18 VAC 15-30-170 and 18 VAC 15-30-180, grandfathering is eliminated. Subsection C is added to require the applicant to retake the initial training before he can take the third-party examination for the third time. It is felt that if the applicant fails the third-party examination twice, the subject matter was not understood.

18 VAC 15-30-230 and 18 VAC 15-30-240 are replaced in their entirety with new section 18 VAC 15-30-245 "Licensed lead risk assessor." EPA’s regulations replace discipline title "Lead Inspector/Risk Assessor" with "Lead Risk Assessor." The requirements are the same, only the title changes. For simplification, the requirements for both sections are combined. Separate requirements are unnecessary and confusing. Also, as in 18 VAC 15-30-170 and 18 VAC 15-30-180, grandfathering is eliminated. Subdivision A 1 is added to specify the acceptable fields of study for applicable undergraduate degrees. The current regulations are unclear regarding any fields of study. Subsection C is added to require the applicant to retake the initial training before he can take the third-party examination for the third time. It is felt that if the applicant fails the third-party examination twice, the subject matter was not understood.

18 VAC 15-30-250 is amended to include current procedures that are not specified in the current regulations.

18 VAC 15-30-270 D is deleted. Interim approvals were granted at the beginning of the licensing program. However, there is no longer a need to grant interim approval prior to an on-site audit.

18 VAC 15-30-310 is moved from Part VI, Training Program Accreditation, to Part X, Standards of Practice and Conduct, as subsection C of 18 VAC 15-30-790.

18 VAC 15-30-320 is rephrased for clarity and for administrative purposes and incorporated into 18 VAC 15-30-130 for ease of understanding.

18 VAC 15-30-380 is modified to reflect training course requirements found in EPA’s regulations.

18 VAC 15-30-390 E is added to allow for a proficiency test to implement this new EPA regulation provision.

18 VAC 15-30-490 is rewritten since Project Designer is a new training course. In the current regulation, the Supervisor and Project Designer courses are the same since EPA has not developed a separate course for Project Designer.

18 VAC 15-30-510, 18 VAC 15-30-520, 18 VAC 15-30-540 through 18 VAC 15-30-550, 18 VAC 15-30-610, 18 VAC 15-30-620, 18 VAC 15-30-650, and 18 VAC 15-30-651 are revised, added, or rewritten to more accurately reflect EPA’s regulations. 18 VAC 15-30-530, 18 VAC 15-30-560 through 18 VAC 15-30-600, 18 VAC 15-30-630, 18 VAC 15-30-640, and 18 VAC 15-30-660 through 18 VAC 15-30-680 are repealed.

18 VAC 15-30-690 through 18 VAC 15-30-750 are eliminated because the scope of EPA’s regulations, and subsequently these regulations, are changed to include only target housing and child-occupied facilities.

18 VAC 15-30-830 and 18 VAC 15-30-840 are eliminated as they are redundant with 18 VAC 15-30-160.

Issues: The primary advantage to the public of implementing the new regulatory provision is the added protection against lead poisoning in children six years of age and under in "child-occupied facilities" as well as continuing to protect children six years of age and under in "target housing." The advantage to the agency and the Commonwealth is the ability to maintain Virginia’s status as an "EPA-Authorized State" in the implementation of the Residential Lead-Based Paint Hazard Reduction Act of 1992.

As with any deregulation, the disadvantage to the public would be the loss of employment opportunities of the industry in "public buildings," "commercial buildings," and "superstructures." Additionally, there is the cost of regulation to the industry in the form of fees, training and equipment, and to the agency in staffing to administer the regulations. These fees and other costs incurred by the industry due to regulation are passed on to the consumer by way of increased costs for services. However, these increases are more than offset by the protection from the intelligence quotient deficiencies, reading and learning disabilities, impaired hearing, reduced attention span, hyperactivity, and behavior problems caused from lead poisoning of the Commonwealth’s children, our most precious resource.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. Section 54.1-501 (6) of the Code of Virginia mandates that the Board for Asbestos and Lead (the board) promulgate lead-based regulations that are no more stringent than the lead-based paint regulations promulgated by the United States Environmental Protection Agency (EPA). The board proposes two major changes to these regulations so as to be not more stringent than the EPA regulations. Interim control projects will no longer require personnel who are licensed to work with lead; and personnel will no longer require licenses to work with lead on any lead abatement project that does not involve target housing and child-occupied facilities.

Estimated economic impact. Under the current regulations, if it is known that paint on a building or structure contains lead, then any activity that involves reduction of lead-based paint hazards requires workers who are licensed to work with lead-based paint. Under the proposed regulations, interim controls no longer require workers who are licensed to work with lead-based paint. Interim controls are defined as "measures and activities that are designed to temporarily, but not permanently, reduce lead-based paint hazards." Such measures and activities include "specialized cleaning, repairs, maintenance, painting, temporary containment, ongoing monitoring of lead-based paint hazards or potential hazards, …" Also, pursuant to matching EPA regulations, the board proposes to permit unlicensed personnel to conduct abatement measures and activities, whether permanent or temporary, on all structures and buildings, excluding target housing1 and child-occupied facilities. Thus, under the proposed regulations, only measures and activities that are designed to permanently reduce lead-based paint hazards on target housing and child-occupied facilities require workers who are licensed to work with lead-based paint.

These proposed changes would allow firms that provide lead-reduction services to reduce labor-associated costs. For example, painting contractors who offer no services that permanently remove lead-based paint would no longer be required to have any staff licensed to work with lead. Other contractors who provide services that no longer require lead-licensed workers, but also provide services that still require lead-licensed workers, could pay for fewer staff to become licensed. These firms would save on the costs of third-party training, licensing fees, examination fees, and lower production of services due to personnel away training. Currently, initial training required for licensure as a lead abatement worker, lead project designer, lead abatement supervisor, lead inspector, or lead risk assessor, would cost approximately $250, $600, $600, $640, or $640, respectively.2 Licensees are required to take refresher training courses every three years in order to maintain licensure. Refresher training currently costs approximately $125, $135, $135, $145, or $145 for each of the respective licenses.3 Licenses cost $25 annually for all categories. Examinations, which are required for initial licensure for lead abatement supervisor, lead inspector, and lead risk assessor, "shall not exceed a cost of $75 to the candidate." Since labor-associated costs will decrease, and firms that are not licensed lead contractors may start offering services, the market price for interim control services and permanent abatement services at structures and buildings other than target housing and child-occupied facilities may decrease.

It is probable that allowing unlicensed workers to perform interim control work on all structures and buildings, and permanent abatement work on all structures and buildings excepting target housing and child-occupied facilities, will increase the environmental exposure of lead-based paint dust, including in the air and on the toys and play areas of children. Federal requirements for work with lead-based paint, such as those from the U.S. Occupational Safety and Health Administration (OSHA), will still be in place. But if contractors who have no personnel licensed to supervise or work on lead-removal projects can now be hired to do such work, the chances that OSHA required procedures to remove lead are correctly followed would likely be reduced. For example, under the proposed regulations small painting contractors who have no employees that are licensed to work with lead may bid for painting contracts on homes that are known to have lead-based paint. Personnel at such firms may have good intentions, but without training in lead work, it seems likely that they would be less successful at preventing the spread of lead-based paint dust.

It seems probable that the proposed changes to the regulations may increase the frequency and severity of lead-based dust being left in homes and other child-occupied buildings such as daycare facilities. Young children, infants, and fetuses are particularly vulnerable to lead poisoning. Children’s mental and physical development can be irreversibly stunted and severe neurological problems may occur due to over-exposure to lead.4 The magnitude of the increase in frequency and severity of lead-based dust left in homes and other child-occupied buildings depends on how often purchasers of these service hire contractors with unlicensed workers, and how much worse, if at all, the unlicensed workers are at preventing the spread of lead-based paint dust. No estimate is available for either of these factors.

Businesses and entities affected. Approximately 1,375 individuals and 152 contractors are licensed and approximately 27 providers of training courses are accredited under these regulations.5 These individuals, businesses, and schools, as well as other firms who wish to provide lead removal services, purchasers of lead removal services, and people who live or work in buildings with lead-based paint are affected by these regulations.

Localities particularly affected. The proposed regulations potentially affect all localities in the Commonwealth.

Projected impact on employment. Providers of lead-based paint abatement training courses may encounter some reduced demand for their courses due to the proposed regulations. These firms and schools may consequently reduce employment.

Effects on the use and value of private property. Firms that currently offer lead removal services that will no longer require lead-licensed personnel under the proposed regulations will benefit by lower labor-associated costs. On the other hand, these firms may encounter new competition from contractors who thus far have not offered lead removal services due to the current lead-licensing requirement. The potential new competition may lower the market price and reduce the market share for the current service providers. Whether the lower labor-associated costs will outweigh potential lower revenue due to lower market price and sales is not clear.

Some firms who thus far have not offered lead removal services due to the costs of lead licensing may start offering such services under the proposed regulations. These firms would clearly benefit from new potential business, and their values would likely increase.

Purchasers of lead removal services that will no longer require lead-licensed personnel under the proposed regulations may benefit from lower market prices.

Implementation of the proposed regulations will likely reduce business for providers of lead-based paint abatement training courses. Reduced demand for their courses would have a negative impact on their revenue, and consequently on their value.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency agrees with the Department of Planning and Budget’s economic impact analysis.

Summary:

The proposed amendments deregulate lead-based paint activities in "public buildings," "commercial buildings," and "superstructures" that are currently regulated and provide for the regulation of "child-occupied facilities."  In addition the proposed amendments (i) eliminate extensions of interim licenses; (ii) redefine Supervisor and Project Designer training courses as two separate and distinct courses; (iii) eliminate licensure through grandfathering; (iv) replace the Inspector Technician discipline with the Lead Inspector discipline; (v) replace Inspector/Risk Assessor discipline with the Lead Risk Assessor discipline; (vi) add degree fields that may be substituted by Risk Assessors for one year of experience with a bachelor's degree; (vii) eliminate the granting of interim approval to lead training courses; and (viii) require an on-site audit of the training provider prior to approval. 

VA.R. Doc. No. R00-186; Filed July 24, 2002, 10:15 a.m.

1 Target housing refers to "housing constructed prior to 1978. Housing for the elderly, housing for persons with disabilities or any zero-bedroom dwelling are not subject to these regulations, unless a child who is six years of age or under resides in or is expected to reside in such housing."


2 Sources: A.H. Reppert & Associates and Industrial Training Company, LTD (February 1, 2001).


3 Ibid.


4 Source: "Lead in the Environment," EPA, 1999.


5 Source: Department of Occupational and Professional Regulation.
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