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Proposed Regulations


BOARD OF FUNERAL DIRECTORS AND EMBALMERS
Title of Regulation: 18 VAC 65-30. Regulations for Preneed Funeral Planning (amending 18 VAC 65-30-10 and 18 VAC 65-30-80).

Statutory Authority: §§ 54.1-2400, 54.1-2803, and 54.1-2820 of the Code of Virginia.
Public Hearing Date: September 10, 2002 - 9 a.m.

Public comments may be submitted until October 11, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Board of Funeral Directors and Embalmers, 6606 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.
Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations, levy fees, administer a licensure and renewal program, and discipline regulated professionals.

The legal authority to promulgate regulations for preneed funeral planning is found in Article 5 (§ 54.1-2820 et seq.) of Chapter 28 of Title 54.1 of the Code of Virginia, which sets forth statutory provisions for the licensure and practice of funeral establishments and funeral service licensees with regard to preneed funeral planning.

Purpose: To ensure that members of the public are protected in making preneed arrangements for funeral services, the board has been actively striving to educate licensees about deficiencies related to recordkeeping, disclosures and required information on preneed contracts that inspections have uncovered. Periodically, the Enforcement Division of DHP prepares its "Dirty Dozen" list of most commonly cited deficiencies; contained in that list are two common deficiencies related to preneed as follows:

18 VAC 65-30-70. Chronological listing not available or does not include required information such as how funded, 10% retained, etc.

18 VAC 65-30-80, 18 VAC 65-30-180. Preneed contract does not include required information such as contract number, license number of funeral service provider, license number of insurance agent.

That information is disseminated to the licensed establishments with citations of the law or regulation being violated and suggestions for correction. In addition, the board intends to eliminate the requirement for a contract number that is often misunderstood and unnecessary.

Amendments to regulations will assist the funeral service provider in complying with laws and regulations and will eliminate one common reason an establishment is cited with a deficiency on its inspection report. Clarification of the term "appointee" will help to protect the public at a vulnerable time when preneed funeral arrangements are being made.
Substance: Proposed amendments to regulations are not substantive but are intended to be clarifying and less burdensome. The correct usage of the term "appointee" will alleviate confusion with the term "designee," which has a different meaning and intent as specified in the Code of Virginia. The elimination of a requirement for a number to be on the contract will eliminate questions about which number is intended.

Issues: The primary advantage to the public of the proposed amendments is the clarification of the terms "designee" and "appointee." The terms are not interchangeable, as the designee is the person designated to determine the final disposition of human remains. The appointee is the person who is appointed to carry out the wishes of the contract buyer in making preneed arrangements. Making a clear distinction in regulation may benefit both members of the public and the funeral directors seeking to comply with law and regulation. There are no disadvantages to the public.

There are no advantages or disadvantages to the agency, except that deletion of an unnecessary requirement for a contract number may eliminate one of the frequently cited deficiencies on inspection reports and alleviate the need for further inspection or other action by the board.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed changes will clarify the definition of two terms used in preneed funeral planning regulations and delete the requirement for preneed contracts to contain a contract number.

Estimated economic impact. Funeral services may be bought and sold on a preneed or at-need basis. These regulations contain rules for solicitation, sale, and content of preneed contracts for funeral services, rules for recordkeeping, reporting, disclosure of information, and funding mechanisms, rules for transfer, cancellation, and termination of preneed contracts. Preneed funeral planning rules aim to provide consumer protection.

The terms "appointee" and "designee" are used throughout the preneed funeral planning regulations and in the required disclosures and forms, but are not clearly defined. The contract beneficiary may appoint an individual to arrange a preneed funeral plan and designate another person to arrange the burial or final disposition of the remains. "Appointee" refers to the individual who provides assistance in funeral planning on a preneed basis while "designee" refers to the individual who provides assistance in funeral planning on an at-need basis. The Department of Health Professions (department) indicates that the two closely related but essentially different terms have been the source of some confusion for funeral service providers. However, the department is not aware of any significant problems caused by the lack of clear terms that currently exists.

The proposed regulations will add a definition for the term "appointee" and revise the definition of the term "designee." It seems that the clarification of the difference between the two terms has the potential to reduce the confusion that currently exists. This may provide small benefits for funeral service providers and the department in terms of avoided communication costs to clarify the confusion.

Another proposed change will remove the requirement for the contracts to contain a contract number. In the past, failure to provide a contract number has been one of the most commonly encountered deficiencies uncovered by the inspections.1 Currently, the department believes that a contract number is not needed. A contract number is required to match a preneed agreement with the list of such contracts the provider is required to generate and submit to the department for inspection purposes. There are rules in place that the list must be generated chronologically and each contract must contain a date. Chronological order is believed to be sufficient to produce a one-to-one matching between a dated contract and the reported list. Over the past year the Board of Funeral Directors and Embalmers has been instructing inspectors to not cite funeral establishments for not having a number on the preneed contracts.

The department indicates that the requirement for the contract number is currently creating confusion for funeral service providers. The department has been receiving questions about which number is to be used, as there may be more than one numbering scheme. For example, there have been questions on whether to use the number issued by the insurance company or the number issued by the trust company. Provided removing the requirement to number preneed contracts does not undermine inspections, the proposed changes will likely eliminate the confusion experienced by the funeral service providers and produce small benefits for regulants and the department in terms of avoided communication costs associated with clarification of the current requirement.

Businesses and entities affected. There are about 163 licensed funeral directors, 1,446 licensed funeral service providers, and about 495 licensed funeral establishments in the Commonwealth. However, the number of these entities that provide preneed contracts is not known.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. The proposed changes are not anticipated to have a significant effect on employment.

Effects on the use and value of private property. No significant effect on the use and value of private property is expected.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Funeral Directors and Embalmers concurs with the analysis of the Department of Planning and Budget for the periodic review of the proposed regulations, 18 VAC 65-30.

Summary:

The proposed changes clarify the definition of two terms used in preneed funeral planning regulations and delete the requirement for preneed contracts to contain a contract number.
18 VAC 65‑30‑10. Definitions.

In addition to those defined in § 54.1‑2800 of the Code of Virginia, the following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Appointee" means the individual selected by the contract beneficiary to arrange a preneed funeral plan on behalf of the contract beneficiary.

"Capper," "steerer," or "shill" means a person who serves to entice another to purchase a product or to direct the course of action and choice of the buyer in a preneed funeral contract sale.

"Cash advance item" means any item of service or merchandise described to a purchaser as a "cash advance," "accommodation," "cash disbursement," or similar term. A cash advance item is also any item obtained from a third party and paid for by the funeral provider on the behalf of the contract buyer. Cash advance items may include, but are not limited to, cemetery or crematory services, pallbearers, public transportation, clergy honoraria, flowers, musicians or singers, nurses, obituary notices, gratuities, and death certificates.

"Consideration," "contract price," or "funds" means money, property, or any other thing of value provided to be compensation to a contract seller or contract provider for the funeral services and funeral goods to be performed or furnished under a preneed funeral contract. Consideration does not include late payment penalties and payments required to be made to a governmental agency at the time the contract is entered into.

"Contract" means a written, preneed funeral contract, and all documents pertinent to the terms of the contract under which, for consideration paid to a contract seller or a contract provider by or on behalf of a contract buyer prior to the death of the contract beneficiary, a person promises to furnish, make available, or provide funeral services or funeral goods after the death of a contract beneficiary.

"Contract beneficiary" means the individual for whom the funeral services and supplies are being arranged.

"Contract buyer" means the purchaser of the preneed contract.

"Contract provider" means the funeral establishment designated by the contract buyer and contracting with the contract buyer to provide for funeral services and supplies in the preneed funeral contract.

"Contract seller" means the funeral service licensee who makes the preneed arrangements with the contract buyer for the funeral service and who makes the financial arrangements for the service and the goods and supplies to be provided.

"Designee" means the individual selected by the contract beneficiary to arrange a preneed funeral plan on behalf of the contract beneficiary designated to make arrangements for burial or final disposition of the remains pursuant to § 54.1-2825 of the Code of Virginia.

"Funding source" means the trust agreement, insurance policy, annuity, personal property, or real estate used to fund the preneed plan.

"Funeral supplies and services" means the items of merchandise sold or offered for sale or lease to consumers which that will be used in connection with a funeral or an alternative to a funeral or final disposition of human remains including caskets, combination units, and catafalques. Funeral goods does not mean land or interests in land, crypts, lawn crypts, mausoleum crypts, or niches that are sold by a cemetery which that complies with Article 3.2 Chapter 23.1 (§ 57‑35.11 54.1-2310 et seq.) of Chapter 3 of Title 57 54.1 of the Code of Virginia. In addition, "funeral supplies and services" does not mean cemetery burial vaults or other outside containers, markers, monuments, urns, and merchandise items used for the purpose of memorializing a decedent and placed on or in proximity to a place of interment or entombment of a casket, catafalque, or vault or to a place of inurnment which that are sold by a cemetery operating in accordance with Article 3.2 of Chapter 3 23.1 of Title 57 54.1 of the Code of Virginia.

"Guaranteed contract price" means (i) the amount paid by the contract buyer on a preneed funeral contract, and income derived from that amount, or (ii) the amount paid by a contract buyer for a life insurance policy or annuity as the funding source and its increasing death benefit. These amounts shall be accepted as payment in full for the preselected funeral goods and services.

"Income" means the amount of gain received in a period of time from investment of consideration paid for a preneed contract.

"Nonguaranteed contract price" means the costs of items on a preneed funeral contract that are not fixed for the specified funeral goods or funeral services selected and nonguaranteed costs may increase from the date of the contract to the death of the contract beneficiary and the family or estate will be responsible for paying at the time of need for the services and supplies that were nonguaranteed. Cash advance items are not guaranteed.

18 VAC 65‑30‑80. Content and format.

A. A person residing or doing business within the Commonwealth shall not make, either directly or indirectly by any means, a preneed contract unless the contract buyer has been given in writing all information and disclosures required by law and regulation.

B. In addition to requirements of § 54.1‑2820 of the Code of Virginia, the contract shall contain the following:

1. The date and number of the contract;

2. Whether or not the price of the supplies and services purchased is guaranteed;

3. The appointee agreement when applicable; and

4. Signatures of the contract seller and the contract buyer.

C. If an appointee agreement has been signed, it shall be attached to the preneed contract as a valid part of the contract.

VA.R. Doc. No. R02-46; Filed July 11, 2002, 3:42 p.m.

1 Source: Department of Health Professions.
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