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Proposed Regulations


BOARD OF NURSING
Title of Regulation: 18 VAC 90-20. Regulations Governing the Practice of Nursing (amending 18 VAC 90-20-360; adding 18 VAC 90-20-361, 18 VAC 90-20-362, 18 VAC 90-20-363, and 18 VAC 90-20-364).

Statutory Authority: § 54.1-3025.1 of the Code of Virginia.
Public Hearing Date: September 24, 2002 - 1:30 p.m.

Public comments may be submitted until October 11, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Board of Nursing, 6606 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.
Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations, levy fees, administer a licensure and renewal program, and discipline regulated professionals.

The specific statutory mandate for the board to establish an advanced certification for nurse aides is found in § 54.1-3025.1 of the Code of Virginia.
Purpose: The Board of Nursing is mandated by Chapter 448 of the 2001 Acts of Assembly to promulgate regulations to establish a career advancement certification for certified nurse aides. As was stated in House Bill 1778, the purpose is "to establish a career advancement certification that will indicate enhanced competence in patient care tasks and enable certified nurse aides to expand the scope of the responsibilities and duties delegated to them."

Since it is likely that additional responsibilities may be delegated to nurse aides with advanced certification, the board has adopted requirements for education and training and a competency evaluation that are reasonably attainable but sufficiently rigorous to assure minimal competency of individuals working with a very vulnerable, frail population. Therefore, amended regulations establish qualifications for the applicant, continuing education requirements for renewal, and requirements for approval of a training program in order to protect the health, safety and welfare of the public.

Substance: Regulations establish the qualifications for advanced certification to include certification as a certified nurse aide for at least three years, no findings on the Nurse Aide Registry or disciplinary action, 120 hours of training including a competency evaluation, and a recommendation from a nursing supervisor. To renew advanced certification, a nurse aide must attest to having completed at least three hours of continuing education per year. Requirements for an approved advanced certification education program are also established to include a ratio of 10-1 for students to instructor, qualifications of instructional personnel, on-site review, a competency evaluation, recordkeeping and curriculum content.

Issues:

Advantages or disadvantages to the public. If the advanced certification program is effective in producing more highly skilled, motivated nurse aides, as the advocates of the program have asserted, there will be definite advantages to the public, especially those who are patients in long-term care facilities. Nurse aides with advanced certification will be able to assume additional responsibilities assigned by supervising nurses, thus relieving the nursing staff of some of the more routine but essential tasks. It would be advantageous to have nurse aides who are trained to assist in rehabilitation and restoration of daily functions for the elderly and who can recognize and treat the early stages of pressure ulcers. In addition, the advanced certification would train nurse aides as leaders and mentors to others, which may help with the severe problem of retention.

The businesses that employ nurse aides, especially long-term care facilities, will benefit by having employees that are able to assume additional responsibilities. However, the success of the advanced certification program is likely to depend on the willingness and ability of the employers to compensate those with advanced certification at a higher rate.

Advantages or disadvantages to the agency. There are no particular advantages to the state agency that regulates nurses since this is a new state mandate that exceeds the federal requirement for a Nurse Aide Registry. As such, there is no federal funding available. Program review and approval will have to be conducted by staff of the board without the ability to charge the programs a fee. However, it is anticipated that the application and renewal fees paid by the nurse aides will cover most of the cost of an advanced certification program. No additional employees in the Department of Health Professions will be necessary to implement provisions of law and regulation.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed changes will create an advanced certification program for certified nurse aides, establish requirements for the advanced certificate renewal and reinstatement, and establish criteria for the advanced certification programs.

Estimated economic impact. Pursuant to § 54.1-3025.1 of the Code of Virginia, the proposed regulations will establish requirements for career advancement certification for certified nurse aides. Nurse aides provide basic patient care under supervision of nursing staff and perform duties including feeding, bathing, dressing, grooming, and moving patients, changing linens, etc. The proposed certification will create a new group of certified nurse aides so that there will be those with an advanced certification and those with basic certification. For advanced certification, nurse aides will have to receive education on leadership and mentoring skills, cognitively impaired patient care, restorative care, and wound care. The purpose of the proposed changes is to establish a certification program that is indicative of enhanced competency and to broaden the scope of responsibilities that may be performed by certified nurse aides.

Advanced certification will be available for certified nurse aides in Virginia with three years of experience. An applicant will be required to be on the Nurse Aide Registry without findings of abuse, neglect, or misappropriation of patient property and must be free of any disciplinary action taken within the preceding five years. For qualification, the certified nurse aides will be required to provide a recommendation from one of their nursing supervisors, complete 120 hours of training with a competency evaluation in an approved program, and pay an application fee of $25.

Advanced certification for certified nurse aides will be renewed biennially. The renewal applicant will be required to submit a renewal fee of $20 to Department of Health Professions (the department) and attest to completing three hours of continuing education and training per year. The employer will be required to verify completion of the education and training requirements. Certificates that are not renewed within 90 days after the expiration date will be subject to a $30 reinstatement fee.

The proposed changes also establish criteria and requirements for advanced nurse aide certification education programs for eligibility, hours of training, qualifications for instructional personnel, curriculum content, competency evaluation, on-site review, recordkeeping, and closure. An approval from the Board of Nursing (the board) will be required. An advanced certification program has to be an approved nurse aide program for basic certification.

Each application for certification program is likely to impose costs on the department. These costs include the staff time to review the program and to determine if the requirements are met, costs of convening a committee to consider approval, which involve copying documents, staff support, per diem, travel expenses, etc., and the staff time associated with the paper review and the onsite review that will be conducted biennially. The number of programs that will seek board approval is not known. However, the department believes that anywhere from zero to up to 100 programs may be interested in offering advanced certification for nurse aides. The total costs to the department associated with 100 programs would be about $41,500 per biennium.1
Similarly, each application for advanced nurse aide certification is also likely to impose costs on the department. These costs include staff time to review an application, costs of arranging informal conferences to hear cases related to eligibility issues, staff time to identify incomplete renewal applications and ensure compliance, costs associated with reinstatement, costs of investigation, review, informal conferences, and disciplinary hearings related to expanded scope of practices. The number of nurse aides who will seek advanced certification is not known. However, based on the experience with similar programs in other states, the department believes that anywhere from zero to up to 3,400 (about 10% of the total) certified nurse aides may seek certification from the board. The estimated total costs associated with 3,400 advanced nurse aide certifications are approximately $147,900 per biennium.

The department expects to receive about $153,000 in initial application and renewal fees if 3,400 nurse aides seek advanced certification. When compared to total costs, the revenues are expected to fall short about $36,400 for 3,400 nurse aides and 100 education programs.

There is likely to be exchange of resources between nurse aides and education programs. The associated parties to the exchange may be different as the employers may pay the cost of the training program provided by an independent entity or they may provide the training at their facility at their expense. Independent entities such as proprietary schools and community colleges may also offer the training program for $400 to $500.2 Some of the long-term care facilities that offer the basic training program for certified nurse aides are expected to seek approval for advanced certification. In all of these cases, it is expected that the employer or some other entity will be absorbing the costs of providing the education program. Given the market valuation of $400 to $500 for registering in an education program, about $1.3 million to $1.7 million may be transferred from 3,400 nurse aides or their employers to education programs in exchange for additional skills and knowledge offered. In addition, the time devoted to fulfill the 120 hours of education and training are additional costs to each nurse aide or the employer and should be valued at the current wage rate. The median hourly wage rate for nurse aides in Virginia is estimated to be $8.43. 3 Given the high estimate of 3,400 applicants, the value of the time spent on education and training may reach up to $3.4 million. It should be noted that the application for advanced nurse aide certification is voluntary and by making this choice a nurse aide reveals that expected benefits exceed the expected costs. Similarly, education programs will offer advanced certification programs if net benefits are expected.

The costs associated with fulfilling the three-hour continuing education requirement are not expected to be significant. There are already 12-hour and eight-hour continuing education requirements for nurse aides working at long-term care facilities and assisted living facilities, respectively. These nurse aides may satisfy the continuing education requirement by taking the credits in advanced competency areas approved by the board without any increase in the number of continuing education credits already required. The certified nurse aides will need to ensure that three hours of credits per year already required are directed toward competency areas identified in the proposed curriculum content.

The proposed changes will affect patient health and safety. If the proposed certification improves the skills in the required competency areas and motivation of nurse aides, there is likely to be a positive impact on health and safety of patients. Also, task delegation from supervising nurses to nurse aides is likely to reduce the time devoted by nurse aides and increase the time devoted by certified nurses for patient care. Nurses may be relieved of some responsibilities and may be able to focus on more important responsibilities, which may have a positive impact on patients as well. However, whether advanced nurse aides will be able to perform delegated tasks as well as nurses and the resulting effects on patient health and safety are not known.

The proposed certification will provide a career advancement opportunity for nurse aides. The department indicates that the long-term care facilities are currently experiencing a severe retention problem. According to Virginia Health Care Association, 85% of the nurse aids are changing jobs within a year. Nurse aides interested in assuming additional responsibilities and/or possibly improving income will have an option to reach their goals through this certification. Similarly, nurse aide employers will have an option to assign additional responsibilities probably with accompanying pay raises if it is beneficial for them. Since the proposed changes provide additional options for nurse aides and long-term care facilities, they are likely to produce net benefits for both the employers and the employees.

The success of the proposed changes in promoting retention will likely depend mainly on the compensation increases offered to nurse aides with advanced certification. The ability of employers to offer higher wages seems to be significantly limited because Medicare and Medicaid patients dominate the composition of the customers and the reimbursement rates are subject to availability of federal and state funds. Both the department and the Virginia Health Care Association are not aware of any available funds that can be used for this purpose at this time.

Businesses and entities affected. There are approximately 35,000 persons certified as nurse aides by the board of nursing. The number of nurse aides who will choose to seek advanced certification is not known, but may be up to 3,400. Similarly, of the 235 basic nurse aide education programs, how many will be interested in seeking approval is not known, but up to 100 programs may be interested.

Localities particularly affected. The proposed regulations apply to all localities in the Commonwealth.

Projected impact on employment. The department indicates that the current employees will absorb the additional responsibilities. Thus, no additional employment at the department is expected. However, the proposed changes are expected to increase the demand for instructional personnel and other types of labor at the educational programs that may choose to offer advanced nurse aide certification programs. Increased demand for labor may increase the employment at the advanced certification education programs. Finally, depending on the advanced certification’s success, which is likely to be directly related to accompanying pay raises, there may be a positive impact on employment in the nurse aide profession. First, if the proposed regulations create significant incentives for career advancement and reduce nurse aide turnover rate, the amount of time nurse aides are unemployed in between the jobs is likely to decrease and there is likely to be a positive effect on nurse aide employment. Second, career advancement opportunities may make the nurse aide profession more attractive relative to other employment opportunities and provide additional incentives for entry into this profession.

Effects on the use and value of private property. The proposed changes may generate additional revenues for nurse aide education programs. To the degree the revenues increase the profits, there is likely to be a positive impact on the value of privately owned nurse aide education programs.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Nursing concurs with the analysis of the Department of Planning and Budget for the advanced certified nurse aide program in proposed regulation 18 VAC 90-20.

Summary:

The proposed amendments comply with the mandate in Chapter 448 of the 2001 Acts of Assembly, which required the Board of Nursing to promulgate regulations to establish a career advancement certification for certified nurse aides. Amendments establish the qualifications for advanced certification, the requirements for renewal and the criteria for an approved education and training program.

18 VAC 90‑20‑360. Denial, revocation or suspension.

The board has the authority to deny, revoke or suspend a certificate issued, or to otherwise discipline a certificate holder upon proof that he has violated any of the provisions of § 54.1‑3007 of the Code of Virginia. For the purpose of establishing allegations to be included in the notice of hearing, the board has adopted the following definitions:

1. Fraud or deceit shall mean, but shall not be limited to:

a. Filing false credentials;

b. Falsely representing facts on an application for initial certification, reinstatement or renewal of a certificate; or

c. Giving or receiving assistance in taking the competency evaluation.

2. Unprofessional conduct shall mean, but shall not be limited to:

a. Performing acts beyond those authorized for practice as a nurse aide or an advanced certified nurse aide as defined in Chapter 30 (§ 54.1‑3000 et seq.) of Title 54.1 of the Code of Virginia;

b. Assuming duties and responsibilities within the practice of a nurse aide or an advanced certified nurse aide without adequate training or when competency has not been maintained;

c. Obtaining supplies, equipment or drugs for personal or other unauthorized use;

d. Falsifying or otherwise altering client or employer records;

e. Abusing, neglecting or abandoning clients; or

f. Having been denied a license or having had a license issued by the board revoked or suspended.

PART VII.
ADVANCED CERTIFICATION FOR NURSE AIDES.

18 VAC 90-20-361. Requirements for initial certification as an advanced certified nurse aide.

A. In order to be certified as and use the title of "Advanced Certified Nurse Aide," an applicant shall meet the following qualifications:

1. Hold current certification as a certified nurse aide in Virginia;

2. Have been certified for at least three years as a certified nurse aide;

3. Have never had a finding of abuse, neglect or misappropriation of patient property entered on the Nurse Aide Registry and have not had any disciplinary actions taken within the five years preceding application for advanced certification;

4. Have a recommendation for advanced certification from a licensed nurse who has supervised the applicant in providing direct patient care for at least six months within the past year; and

5. Have successfully completed a minimum of 120 hours of advanced training in an approved program that includes a competency evaluation acceptable to the board. 

B. An application for certification shall be accompanied by an application fee of $25. 

18 VAC 90-20-362. Renewal and reinstatement of certification as an advanced certified nurse aide.

A. Renewal. If an individual is not eligible to renew as a certified nurse aide, certification as an advanced certified nurse aide may not be renewed. An advanced certification shall be renewed concurrently with the biennial renewal of the basic certification as a nurse aide in Virginia by:

1. Submitting a completed renewal form and renewal fee of $20; and

2. Attesting to completing at least three contact hours per year of continuing education and training in any of the competency areas identified in the advanced certification training program. Completion of the continuing education and training required by an advanced certified nurse aide shall be verified by the employer on the renewal form. The board may grant an extension or waiver of the continuing education requirement based on good cause shown by the certified nurse aide.

B. Late renewal. An advanced certified nurse aide may renew certification for 90 days following the expiration date by meeting the requirements of subsection A of this section.

C. Reinstatement. If an advanced certification has not been renewed for 90 days following the expiration date, it shall only be reinstated if the applicant for reinstatement:

1. Holds current certification as a nurse aide in Virginia;

2. Submits a completed reinstatement application on a form provided by the board;

3. Pays the reinstatement fee of $30; and

4. Provides evidence that he has completed all required hours of continuing education and training.

18 VAC 90-20-363. Requirements for an approved advanced certification education program.

A. The advanced certification education program shall be approved by the Virginia Board of Nursing. An approved advanced certification education program shall also be an approved nurse aide education program as set forth in 18 VAC 90-20-330.

B. An advanced certification education program shall consist of a minimum of 120 hours including a minimum of 40 hours of clinical skills instruction in direct client care with on-site supervision by instructional personnel. When nurse aides are engaged in direct client care in the course of advanced certification training, the ratio shall not exceed 10 students to one instructor.

C. The instructional personnel in an approved advanced certification education program shall meet the requirements as set forth in 18 VAC 90-20-330 C.

D. The curricula of an approved advanced certification education program shall, at a minimum, meet the requirements of 18 VAC 90-20-364.

E. Each advanced certification program shall develop an individual record of major skills taught and the date of performance by the student. At the completion of the program, the nurse aide must receive a copy of this record and a certificate of completion.

F. An advanced certification education program shall develop and submit to the board a competency evaluation based on the curriculum content required in 18 VAC 90-20-364. Such an evaluation shall include both a written test on the curriculum and an assessment of manual skills. A record of the reports of graduates’ performance on the approved competency evaluation program shall be maintained for a minimum of three years.

G. Program review shall be in accordance with requirements of 18 VAC 90-20-330 I and shall be conducted concurrently with the on-site review of the basic nurse aide education program. Loss of board approval for the basic nurse aide education program shall automatically result in the loss of approval for the advanced certification education program.

H. When an advanced certification education program closes, the provider shall notify the board of the date of closing and submit a list of all graduates with their date of graduation.

18 VAC 90-20-364. Required curriculum content for an advanced certification education program.

A. An advanced certification education program shall include classroom and clinical instruction in the following curriculum:

1. Leadership and mentoring skills.

a. Principles of adult learning;

b. Learning styles;

c. Evaluation methods to assess learner knowledge;

d. Communication techniques and communication barriers; emphasizing cultural diversity of coworkers and clients;

e. Conflict management;

f. Precepting and mentoring new certified nurse aides;

g. Teamwork;

h. Contributing to care plan development and implementation;

i. Organizational responsibilities; and

j. Principles of documentation.

2. Care of the cognitively impaired client.

a. Signs and symptoms of dementia;

b. Concepts and techniques for addressing the unique needs and behaviors of individuals with dementia, including but not limited to agitation, combativeness, sundown syndrome, wandering, forgetfulness;

c. Basic concepts of communication with cognitively impaired clients, including techniques to reduce the effects of cognitive impairment;

d. Basic concepts of behavior management with cognitively impaired clients; and

e. Recognizing changes in the client’s condition and reporting and documenting such changes.

3. Restorative care.

a. Anatomy and physiology with emphasis on the effects of aging;

b. Pathophysiology of common disorders of the elderly;

c. Measures to assist clients with common medical problems;

d. Recognizing changes in the client’s condition and reporting and documenting such changes;

e. Concepts to maintain or improve client mobility and ability to perform activities of daily living; and

f. Rehabilitation procedures.

4. Wound care.

a. Prevention, identification and treatment of Stage I and Stage II pressure ulcers;

b. Positioning;

c. Sterile and clean technique;

d. Dressing changes;

e. Concepts of hydration;

f. Nutrition and weight loss; and

g. Recognizing changes in the client’s condition and reporting and documenting such changes.

B. Written objectives for each unit of instruction shall be stated in behavioral terms that are measurable and shall be reviewed with the students at the beginning of each unit.

PART VII VIII.
MEDICATION ADMINISTRATION TRAINING PROGRAM.

PART VIII IX.
PROTOCOL FOR ADULT IMMUNIZATION.

PART IX X.
DELEGATION OF NURSING TASKS AND PROCEDURES.

NOTICE: The forms used in administering 18 VAC 90-20, Regulations Governing the Practice of Nursing, are not being published due to the large number; however, the name of each form is listed below. The forms are available for public inspection at the Board of Nursing, 6606 W. Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Application for Licensure by Endorsement -- Registered Nurse (rev. 5/02).

Instructions for Licensure by Endorsement -- Registered Nurse (rev. 5/02).

Application for Licensure by Endorsement -- Licensed Practical Nurse (rev. 5/02).

Instructions for Filing Application for Licensure by Examination for Registered Nurses (rev. 4/00).

Application for Licensure by Examination -- Registered Nurse (rev. 4/01).

Instructions for Filing Application for Licensure by Examination for Practical Nurses (rev. 10/99).

Application for Licensure by Examination -- Licensed Practical Nurses (rev. 4/01).

Instructions for Filing Application for Licensure by Repeat Examination for Registered Nurses (rev. 8/97).

Application for Licensure by Repeat Examination for Registered Nurse (rev. 8/99).

Instructions for Filing Application for Licensure by Repeat Examination for Practical Nurses (rev. 10/99).

Application for Licensure by Repeat Examination for Licensed Practical Nurse (rev. 8/99).

Instructions for Filing Application for Licensure by Examination for Licensed Practical Nurses Educated in Other Countries (rev. 4/01).

Application for Licensure by Examination for Registered Nurses Educated in Other Countries (rev. 4/01).

Temporary Exemption To Licensure (eff. 5/01).

Instructions for Filing Application for Licensure by Examination by Practical Nurses from Other Countries (rev. 4/00).

Application for Licensure by Examination for Licensed Practical Nurses Educated in Other Countries (rev. 4/01).

Application for Reinstatement of License as a Registered Nurse (rev. 2/00).

Application for Reinstatement of License as a Licensed Practical Nurse (rev. 4/01).

Verification of Licensure or Registration (rev. 11/95).

Renewal Notice and Application (rev. 2/00).

Application for Registration as a Clinical Nurse Specialist (rev. 4/01).

Survey Visit Report.

Annual Report for Registered Nursing Programs.

Annual Report for Practical Nursing Programs.

Certified Nurse Aide Renewal Notice and Application (rev. 2/00).

Advanced Certified Nurse Aide Renewal Notice and Application (eff. 7/02).

Instructions for Application for Advanced Nurse Aide Certification (eff. 7/02).

Application for Advanced Nurse Aide Certification (eff. 7/02).

Application for Reinstatement of Nurse Aide Certification (rev. 8/99).

Instructions for Application for Reinstatement of Advanced Nurse Aide Certification (eff. 7/02).

Application for Reinstatement of Advanced Nurse Aide Certification (eff. 7/02).

Application for Nurse Aide Certification by Endorsement.

Nurse Aide Certification Verification Form.

Application to Establish Nurse Aide Education Program (rev. 5/99).

Application to Establish an Advanced Nurse Aide Education Program (eff. 7/02).

Nurse Aide Education Program Evaluation Report (rev. 5/99 7/02).

On-Site Review Report (rev. 5/99).

Advanced Certification Nurse Aide Education Program -- On-site Review Report (eff. 7/02).

Evaluation of On-Site Visitor.

Request for Statistical Information.

VA.R. Doc. No. R02-21; Filed July 24, 2002, 9:28 a.m.

1 Source: Department of Health Professions.


2 Ibid.


3 Source: 2000 State Occupational Employment and Wage Estimates, Bureau of Labor Statistics, U.S. Department of Labor.
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