
STATE BOARD OF AGRICULTURE AND CONSUMER SERVICES

Title of Regulation: 2 VAC 5-320. Regulations for the Enforcement of the Endangered Plant and Insect Species Act (amending 2 VAC 5-320-10).

Statutory Authority: § 3.1-1025 of the Code of Virginia.
Public Hearing Date: March 13, 2003 - 10 a.m.
Public comments may be submitted until 5 p.m. on December 9, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Frank M. Fulgham, Program Manager, Department of Agriculture and Consumer Services, 1100 Bank Street, Room 703,Richmond, VA 23219, telephone (804) 786-3515, FAX (804) 371-7793 or e-mail ffulgham@vdacs.state.va.us.

Basis: Section 3.1-1025 of the Code of Virginia gives the board the authority to "prescribe and adopt regulations including, but not limited to, the listing of endangered or threatened species, their taking, quotas, seasons, buying, selling, possessing, monitoring of movement, investigating, protecting, or any other need in furtherance of the purposes of the Virginia Endangered Plant and Insect Species Act."

Whether the regulation is mandated by state law or not is not clear. There appears to be a conflict in the authorizing statute. Subsection A of § 3.1-1025 of the Code of Virginia states that:

"the Board may prescribe and adopt regulations including, but not limited to, the listing of endangered or threatened species…" (emphasis added)

However, subsection D of § 3.1-1025 of the Code of Virginia states that as a result of investigations by the Commissioner of Agriculture and Consumer Services and recommendations of the Department of Conservation and Recreation:

"….the Board shall approve proposed species to be added to or deleted from the list of endangered species or the list of threatened species, or to be transferred from one list to the other." (emphasis added)

For the purpose of this statement, deference is given to authority contained in § 3.1-1025 D that the regulation is mandated by state law.

The Office of the Attorney General has certified that the agency has the statutory authority to promulgate the proposed regulation.

VDACS has reviewed recommendations provided by the Department of Conservation and Recreation and agrees that the regulation should be amended. We concur with the recommendation to remove three plant species from the regulation. We believe there is merit in listing sixteen of the recommended plant and insect species as threatened or endangered; however, there is not evidence of sufficient global rarity for the remaining eleven plants and insects to be considered for listing at this time even though the species may be rare in Virginia.

Purpose: The goal of this regulation is twofold. First, the protection of the public's health, safety, and welfare with the least possible cost and intrusiveness to the citizens and businesses of the Commonwealth, and second, the affording of protection to endangered and to threatened plant species and insect species in Virginia.

Listing a species as threatened or endangered under the regulation offers protection to plants and insects that are of aesthetic, ecological, educational, scientific, economic, or other value to the Commonwealth of Virginia. Listing a species provides for the development and implementation of biologically sound and economically feasible protection, recovery, and conservation measures to ensure the survival of listed species while allowing citizens and businesses to conduct building projects in the most economically feasible manner with the least disruption to projects that potentially impact threatened or endangered species. More specifically, listing the species as endangered or threatened offers the following benefits for the species:

1. Restriction on the take and trafficking in listed species,

2. Federal aid to state conservation departments with cooperative endangered species agreements for conservation and recovery of the species or for surveys,

3. Greater recognition of the species’ precarious status, encouraging voluntary conservation efforts by other agencies, organizations and individuals,

4. Establishment of programs for the management and conservation of listed species to help assure survival of the species,

5. Protects the landowner, on whose property a listed species occurs, from unauthorized collecting, taking, cutting, etc., and

6. Allows for the legal harvest and export of threatened species under an approved management plan.

Substance: The listed ranking of known biological rarity of plant and insect species was supplied by the Virginia Department of Conservation and Recreation’s Natural Heritage Division.

Ranking Key: G=Global Population Rarity, S=State Population Rarity, T=Subspecies

1=Extremely Rare/Critically Imperiled, 2=Very Rare/Imperiled, 3=Rare/Uncommon, 4=Common/Apparently Secure, 5=Very Common/Demonstrably Secure

The following plant species are recommended for removal from the regulation:

	SCIENTIFIC NAME
	COMMON NAME
	RANKING

	Bacopa stragula
	Mat-forming Water Hyssop
	G5/S2

	Buckleya distichophylla
	Piratebush
	G3/S2

	Carex polymorpha
	Variable Sedge
	G3/S2


The following plant species are recommended for addition to the regulation as endangered:

	SCIENTIFIC NAME
	COMMON NAME
	RANKING

	Cardamine micranthera
	Small-anthered bittercress
	G1/S1

	Trifolium calcaricum
	Running glade clover
	G1/S1


The following plant species are recommended for addition to the regulation as threatened:

	SCIENTIFIC NAME
	COMMON NAME
	RANKING

	Aeschynomene virginica
	Sensitive-joint vetch
	G2/S2

	Echinacea laevigata
	Smooth coneflower
	G2/S2

	Juncus caesariensis
	New Jersey Rush
	G2/S2

	Lycopodiella margueritiae
	Northern prostrate clubmoss
	G2/S1

	Nuphar sagittifolia
	Narrow-leaved spatterdock
	G2/S1

	Platanthera leucophaea
	Eastern prairie fringed orchid
	G2/S1

	Rhus michauxii
	Michaux’s sumac
	G2/S2

	Scirpus flaccidifolius
	Reclining bulrush
	G2/S1


The following insect species are recommended for addition to the regulation as endangered:

	SCIENTIFIC NAME
	COMMON NAME
	RANKING

	Puto kosztarabi
	Buffalo Mountain mealybug
	G1/S1

	Pseudanophthalmus holsingeri
	Holsinger’s cave beetle
	G1/S1

	Sigara depressa
	Virginia Piedmont water boatman
	G1/S1


The following insect species are recommended for addition to the regulation as threatened:

	SCIENTIFIC NAME
	COMMON NAME
	RANKING

	Cicindela dorsalis dorsalis
	Northeastern beach tiger beetle
	G4T2/S2

	Neonympha mitchellii
	Mitchell’s satyr butterfly
	G2/S1

	Pyrgus wyandot
	Appalachian grizzled skipper
	G2/S2


Note: In the case of the Northeastern beach tiger beetle, Cicindela dorsalis dorsalis, while the species is only rated common globally, the subspecies listed is rated very rare globally. Both the species and the subspecies are very rare in Virginia.

Issues: The primary advantage of the proposed amended regulation is to protect designated threatened or endangered plant and insect species that are considered rare both globally and in this Commonwealth. This regulation truly protects the rarest of the rare. Once plants or insects are listed, the regulation allows the department to work with land developers in minimizing the impact on protected populations while allowing the development to proceed in most instances. This impact on land development is considered necessary to protect rare plants and insects. When developed, the Virginia Endangered Plant and Insect Species Act and Regulation were specifically designed to ensure a balance between economic agricultural production and species conservation. A procedure was included in the statute for the removal or destruction of a state listed species, when good cause is shown and when necessary, to alleviate damage to property, impact on progressive development, or to protect human health.

Often, species protected by the Virginia Endangered Plant and Insect Species Act are also subject to federal guidelines if federal funds or federal lands are involved in land development. The developer must work with the United States Fish and Wildlife Service to mitigate impacts on listed species. Whereas federal protection of threatened and endangered plant and insect species is limited to federal lands or development utilizing federal funds, the Virginia Endangered Plant and Insect Species Act protects listed plants and insects on all Virginia public and private lands while exempting the landowner from its provisions. This exemption to Virginia’s statute offers protection to landowners by protecting designated species on their property from other individuals while not restricting the rights of the landowner.

To ensure landowners have every opportunity to comment on the proposed changes to the threatened and endangered plant and insect species list and in accordance with directions from the Virginia Department of Agriculture and Consumer Services’ Board, no plant or insect species will be considered for addition to Virginia’s threatened or endangered species list unless all known property owners of sites containing known populations of any candidate species have been notified by certified mail that the potential threatened or endangered species exists on their property.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 25 (98). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Virginia Department of Agriculture and Consumer Services (VDACS) proposes to: (i) remove three plant species from the endangered list, (ii) add two different plant species to the endangered list, (iii) add eight plant species to the threatened list, (vi) add three insect species to the endangered list, and (v) add three insect species to the threatened list.

Estimated economic impact. Pursuant to § 3.1-1025 of the Code of Virginia, VDACS maintains lists of endangered and threatened plant and insect species in Virginia, and under certain circumstances requires developers of public and private lands to take specified actions to avoid the destruction of the listed endangered and threatened plant and insect species. Any major construction projects conducted on public lands or on private lands for the purpose of sale (subdivisions, retail or industrial buildings, etc.) are subject to review by VDACS to determine whether the proposed construction would take place on land that is within an area that is known to have species on the endangered or threatened lists in the vicinity. According to the agency, less than one percent of the over 1,000 proposed construction projects presented to VDACS annually are deemed to be on land that is within an area that is known to have species on the endangered or threatened lists in the vicinity. For these projects, the developer must hire a qualified individual1 to conduct a survey for the endangered and threatened species on the site of the proposed construction. These surveys typically cost several hundred dollars.2 Less than one percent of these surveys detect protected plants or insects that require the developer to incorporate mitigating practices into their project.3
According to VDACS, the following are examples of circumstances where mitigating practices are necessary and implemented. A locality or the Virginia Department of Transportation (VDOT) is in the early planning stages concerning the construction of a new road. Several routes are considered. It is determined by the process described above that one of the routes would harm an endangered or threatened species. The locality or VDOT chooses a different route for the road. Or if no viable route avoids the endangered or threatened species, then an accommodation such as an overpass may be built to minimize the harm. Another example would be that of a private developer where it is determined by the process described above that construction of homes for a subdivision would harm an endangered or threatened species. In such a circumstance VDACS would likely strike an agreement with the developer so that part of the land would be preserved, while the rest could be developed.4
VDACS’ proposal to add sixteen new species and subtract three current species from the lists of endangered and threatened species would likely increase the frequency that developers must hire surveyors to determine the presence of endangered or threatened species, and the frequency endangered or threatened species are found on the site proposed for development. But, according to the agency, the frequencies will remain very low. Nevertheless, for those additional developers who must hire surveyors due to the species added to the lists, the proposed list additions will cost several hundred dollars and potentially significantly more if the survey shows endangered or threatened species on the site to be developed. For example, the private developer would lose the potential profits garnered from developing the land that he must leave undeveloped due to his agreement with VDACS. The benefits of adding species to the lists involve the value placed on the preservation of endangered or threatened species, and the species’ contributions to their ecosystems. As designed, the program does seem to reduce the likelihood that endangered or threatened species will be driven to extinction or at least may slow that trend. Currently, neither the species to be added to the lists or the species proposed for deletion are known to be commercially valuable.5 Whether the costs incurred by public and private developers, and potentially passed on to taxpayers and consumers through potentially higher taxes, reduced services, or higher housing or commercial rental costs, exceed the benefits associated with reducing the negative pressures on endangered or threatened species populations depends upon how much value is placed on the preservation of endangered or threatened species. Since little or no data exists concerning the magnitude of the expected costs or benefits, it is not possible to draw any reliable conclusion about the net economic impact of this change.

Businesses and entities affected. Due to the proposed changes, 15 to 20 additional individuals will be listed as qualified to survey for at least one species on the endangered and threatened species lists. Property owners containing populations of species proposed for addition to the lists, property owners containing populations of species proposed for deletion to the lists, developers, and some building contractors will be affected as well.

Localities particularly affected. The proposed changes to the endangered and threatened species lists will affect at least one or two sites in all regions of the Commonwealth.

Projected impact on employment. Individuals qualified to survey for endangered and threatened plant and insect species may receive a small additional amount of work due to the proposed changes. Even with the net additions to the lists, occurrences where mitigating actions are required appear to still be very infrequent. Thus, beyond the surveyors, employment should not be significantly affected by the proposed changes.

Effects on the use and value of private property. Individuals qualified to survey for endangered and threatened plant and insect species will likely earn some additional revenue. Developers that will need to employ these surveyors will see their costs rise commensurately. In the rare occasions where developers must take mitigating actions, the commercial net value of their property will be negatively affected.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs with the economic impact analysis submitted by the Department of Planning and Budget.
Summary:

The proposed amendments (i) remove the currently named plants that are no longer considered globally rare and (ii) add those threatened or endangered plant and insect species that are considered rare both globally and in Virginia.

CHAPTER 320.
RULES AND REGULATIONS FOR THE ENFORCEMENT OF THE ENDANGERED PLANT AND INSECT SPECIES ACT.

2 VAC 5‑320‑10. Protection Listing of endangered and threatened plant and insect species.

Under authority of the Endangered Plant and Insect Species Act (§§ 3.1‑1020 through 3.1‑1030 of the Code of Virginia), A. The Board of Agriculture and Consumer Services hereby adopts the following regulation in order to protect designated plant and insect species that exist in this Commonwealth. All designated species are subject to all sections of the Virginia Endangered Plant and Insect Species Act (§§ 3.1-1020 through 3.1-1030 of the Code of Virginia).

B. The following plant and insect species are hereby declared an endangered species as defined in § 3.1‑1021 of the Virginia Endangered Plant and Insect Species Act:

1. Arabis serotina, shale barren rock cress.

Bacopa stragula, mat‑forming water‑hyssop.

Buckleya distichophylla, piratebush.

Carex polymorpha, variable sedge.

2. Cardamine micranthera, small-anthered bittercress.

3. Fimbristylis perpusilla, Harper's fimbristylis.

4. Helenium virginicum, Virginia sneezeweed.

5. Helonias bullata, swamp‑pink.

6. Ilex collina, long‑stalked holly.

7. Iliamna corei, Peter's mountain mallow.

8. Isotria medeoloides, small whorled pogonia.

9. Nestronia umbellula, nestronia.

10. Puto kosztarabi, Buffalo Mountain mealybug.

11. Pseudanophthalmus holsingeri, Holsinger’s cave beetle.

12. Scirpus ancistrochaetus, Northeastern bulrush.

13. Sigara depressa, Virginia Piedmont water boatman.

14. Spiraea virginiana, Virginia spiraea.

15. Trifolium calcaricum, running glade clover.

C. The following plant and insect species are hereby declared a threatened species:

1. Aeschynomene virginica, sensitive-joint vetch.

2. Cicindela dorsalis dorsalis, Northeastern beach tiger beetle.

3. Echinacea laevigata, smooth coneflower.

4. Juncus caesariensis, New Jersey rush.

5. Lycopodiella margueritiae, Northern prostrate clubmoss.

6. Neonympha mitchellii, Mitchell’s satyr butterfly.

7. Nuphar sagittifolia, narrow-leaved spatterdock.

8. Platanthera leucophaea, Eastern prairie fringed orchid.

9. Pyrgus wyandot, Appalachian grizzled skipper.

10. Rhus michauxii, Michaux’s sumac.

11. Scirpus flaccidifolius, reclining bulrush.

VA.R. Doc. No. R00-271; Filed August 16, 2002, 11:52 a.m.

1 The United States Fish and Wildlife Service (USFWS) and the Virginia Department of Conservation and Recreation, Division of Natural Heritage maintain a list of qualified individuals.


2 Source: VDACS.


3 Ibid.


4 Ibid.


5 Ibid.
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