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VIRGINIA EMPLOYMENT COMMISSION

Title of Regulation: Regulation Governing Unemployment Benefits.

16 VAC 5-10-10 et seq. Definitions and General Provisions (amending 16 VAC 5-10-10, 16 VAC 5-10-20, and 16 VAC 5-10-30; adding 16 VAC 5-10-21 and 16 VAC 5-10-22).

16 VAC 5-60-10 et seq. Benefits (amending 16 VAC 5-60-10, 16 VAC 5-60-20, and 16 VAC 5-60-40).

16 VAC 5-70-10 et seq. Interstate and Multistate Claimants (amending 16 VAC 5-70-10 and 16 VAC 5-70-20).

16 VAC 5-80-10 et seq. Adjudication (amending 16 VAC 5-80-10, 16 VAC 5-80-20, 16 VAC 5-80-30, and 16 VAC 5-80-40).

Statutory Authority: § 60.2-111 of the Code of Virginia.
Effective Date: November 3, 2002.

Summary:

The amendments establish the regulatory framework to allow filing for benefits via telephone and the Internet and for conducting adjudication via the telephone. In addition, the amendments conform existing regulations to changes in state and federal law and to changes in federal and commission policy that have been adopted since the last amendments made in 1994.

Summary of Public Comment and Agency Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the Office of the Registrar of Regulations.

Agency Contact: Lynette H. Coughlin, Regulatory Coordinator, Virginia Employment Commission, 703 E. Main Street, P.O. Box 1358, Richmond, VA 23218, telephone (804) 786-1070 or FAX (804) 225-3925.
REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 17:23 VA.R. 3412-3430 July 30, 2001, with the additional changes shown below. Pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the changes from the proposed regulation are printed below.

16 VAC 5‑10‑10. [ No change from proposed. ]

16 VAC 5‑10‑20. Development of regulations.

A. Pursuant to § [ 9‑6.14:7.1 2.2-4000 et seq. ] of the Code of Virginia, the commission shall solicit the input of interested parties in the formulation and the development of its rules and regulations. The commission shall receive petitions from any party proposing new regulations or amendment of existing regulations. All such proposals shall be reviewed by the commission and receive response within 180 days. Formulation and development of all new or amended regulations shall be subject to the following public participation guidelines.

B. Interested parties for the purpose of this chapter shall be:

1. The Governor's Cabinet Secretaries.

2. Members of the Senate Committee on Commerce and Labor.

3. Members of the House Committee on Labor and Commerce.

4. Members of the State Advisory Board.

5. 4. Special interest groups known to the Virginia Employment Commission.

6. 5. Any individual or entity requesting submitting a written request to be included as an interested party.

7. 6. Those parties who have expressed an interest in VEC regulations through oral or written comments in the past.

C. An ad hoc advisory committee will be established to develop regulatory changes upon petition of five or more people during the Notice of Intended Regulatory Action public comment period established pursuant to § [ 9‑6.14:7.1 2.2-4008 ] B of the Code of Virginia. Such ad hoc advisory committee shall be chosen from individuals registering with the agency as interested parties and shall include representatives of business, labor, the bar, and public interest associations.

C. D. Prior to the formulation of a proposed regulation, notice of an intent to draft a regulation shall intended regulatory action may appear in a Richmond newspaper and may appear in any newspaper circulated in localities particularly affected by the proposed regulation and on the commission's web page. Other media may also be utilized where appropriate, including but not limited to, trade or professional publications. Notice of an intent to draft a regulation intended regulatory action shall also be mailed to all interested parties and shall be posted in all VEC offices across the Commonwealth and on the Virginia Regulatory Town Hall. These individuals, groups and the general public shall be invited to submit written data, views, and arguments on the formulation of the proposed regulation to the commission at its administrative office in Richmond, Virginia.

D. E. Publication of the intent to draft a regulation, as well as the proposed regulation, shall also appear in the Virginia Register of Regulations and on the Virginia Regulatory Town Hall.

E. The Virginia Employment Commission intends for the State Advisory Board to participate in all meetings of the agency's Regulatory Review Committee during the process in which regulatory amendments are being formulated. Any proposed amendments shall be submitted to members of the advisory board and to special interest groups and others registering interest in working with the commission. If sufficient interest is expressed to the commission in forming additional advisory groups, the commission will constitute such advisory groups as may be appropriate to solicit a full range of views. These groups shall be invited to submit data, views, and arguments regarding the proposed amendments. Any responses to such solicitation shall be considered by the commission in its deliberations.

F. Failure of any interested party to receive notice to submit data, views, or oral or written arguments to the commission shall not affect the implementation of any regulation otherwise if such regulation was formulated, developed and adopted pursuant to in compliance with the Administrative Process Act, [ Chapter 1.1:1 ] (§ [ 9‑6.14:1 2.2-4000 ] et seq.) of Title 9 of the Code of Virginia.

G. The public participation guidelines of this chapter shall not apply to emergency regulations or those regulations excluded or exempted by any section of the Administrative Process Act.

H. During the formal procedures required by the Administrative Process Act and these public participation guidelines, written input will be solicited from interested parties and the general public. At the discretion of the commission, and in accordance with applicable law, one or more public hearings will may be held in Richmond and or at any other location deemed appropriate to ensure adequate public participation.

16 VAC 5-10-21. [ No change from proposed. ]
16 VAC 5-10-22. [ No change from proposed. ]
16 VAC 5‑10‑30. [ No change from proposed. ]

16 VAC 5‑60‑10. Total and part‑total unemployment.

A. An individual's week of total or part‑total unemployment shall consist of the seven‑consecutive‑day period beginning with the Sunday prior to the first day he files his claim at the local unemployment insurance field office and registers with a Job Service office for work, except as provided in subdivisions 1 and 2 of this subsection; and, thereafter, the seven‑consecutive‑day period following any week of such employment unemployment, provided the individual reports as required by subsection C of this section. An initial claim may be filed in person at a field office, or at the discretion of the commission, by telephone or Internet. Upon implementation of [ a Internet and ] telephonic claims [ process, the in-person filing of initial claims shall be discontinued except where circumstances preclude the filing of claims by any other method processes, a claimant may file an initial claim for benefits by any of the three methods described herein ] .
1. A week of total or part‑total unemployment of an individual located in an area served only by the itinerant service of the commission shall consist of the seven‑consecutive‑day period beginning with the Sunday prior to the first day of such individual's unemployment, provided that such individual registers in person with such itinerant service at the first available opportunity following the commencement of his total or part‑total unemployment except as provided in subdivision 2 of this subsection; and, thereafter, the seven‑consecutive‑day period following any week of such unemployment provided the individual reports as required by subsection C of this section.

2. A week of total or part‑total unemployment of an individual affected by a mass separation or a labor dispute with respect to which arrangements are made for group reporting filing by the employer shall consist of the seven‑consecutive‑day period beginning with the Sunday prior to the first day of his unemployment provided that the group reporting filing is conducted within 13 days following the first day of unemployment.

B. Whenever an employing unit receives an Employer's Report of Separation and Wage Information form from the commission informing it that an individual has filed a claim for benefits, such employing unit shall, within five calendar eight days after receipt of such information form from the date of mailing, complete the report and return it to the office from which the informatory notice was sent. That portion of the Employer's Report of Separation and Wage Information to be completed by the employing unit shall set forth:

1. The date the worker began working;

2. The last day on which he actually worked;

3. A check mark in the block indicating the reason for separation and a brief statement of the reason for the separation;

4. Such other information as is required by such form. The employing unit's official name and account number, if any, assigned to such employing unit by the commission shall appear on the signed report;

5. The name and title of the official signing the report shall be provided as well as certification that the information contained in the report is accurate and complete to the best knowledge of that official.

C. In cases involving a mass separation, as defined in 16 VAC 5‑10‑10, an employer shall not be required to file individual reports for such workers as otherwise provided by this section if such employer files a list of workers involved in the mass separation with the unemployment insurance office nearest such workers' place of employment within commission as soon as possible, but in no case later than 24 hours of after the date of separation (except as provided below), and shall not be required to file individual reports for such workers as otherwise provided by this section. Such list shall include the workers' social security account numbers and any other information the commission may require.

Where the total unemployment is due to a labor dispute, the employer shall file with the local unemployment insurance office nearest his place of business, in lieu of a mass separation notice or individual workers separation notices, a notice setting forth the existence of such dispute and the approximate number of workers affected. Upon request by the commission, such employer shall furnish to the commission the names and social security account numbers of the workers ordinarily attached to the department or the establishment where unemployment is caused by a labor dispute.

D. To file a claim for benefits, a claimant shall appear personally at the unemployment insurance office most accessible to him or at a location designated report in a manner prescribed by the commission, and shall there file a claim for benefits setting forth (i) his unemployment and that he claims benefits, (ii) that he is able to work and is available for work, and (iii) such other information as is required. A claim for benefits, when filed, may also constitute the individual's registration for work.

Upon written request by the claimant, an initial claim for benefits, not to include combined-wage claims, may be canceled if (i) the request is made within the appeal period shown on the monetary determination; (ii) there has been no payment made on the claim; and (iii) the deputy has not rendered a determination based on the claimant’s separation from employment. Notwithstanding the foregoing, a claim that was filed in error by an employer on behalf of a claimant may be canceled upon the claimant’s written request. All records of a canceled claim shall be deleted from the agency’s automated benefits database. Upon written request by the claimant, a claim may be withdrawn if the commission determines that the provisions of § 60.2-107 of the Code of Virginia have been met and any benefits paid the claimant have been repaid.
Combined wage claims may be canceled under the provisions set forth in 16 VAC 5-70-20 B.

1. Except as otherwise provided in this section the claimant shall continue to report as directed during a continuous period of unemployment. The commission, however, for reasons found to constitute good cause for any claimant's inability to continue to report to the unemployment insurance office at which he registered and filed his claim for benefits, may permit such claimant to report to any other unemployment insurance office.
2. The commission shall permit continued claims to be filed by mail, or such other means as the commission may authorize, unless special conditions require or allow in‑person reporting. Such special conditions may include:

a. When a claimant is reporting back to claim his first week(s) after filing an initial, additional, or reopened claim and he has not returned to work in the meantime;

b. When a claimant needs assistance in order to completely and accurately fill out his claim forms so as to avoid delays in processing his claims by mail;

c. When, in the opinion of the local unemployment insurance field office manager or deputy, there is a question of eligibility or qualification which must be resolved through an in‑person interview;

d. When a claimant who would normally be reporting by mail receives no additional claim forms and he wishes to continue claiming benefits;

e. When a claimant requests to report in person due to problems associated with the receipt of mail.

E. All initial total or part‑total unemployment claims shall be effective consistent with the provisions set forth in subsection A of this section, except that an earlier effective date may apply for late filing of claims in the following cases:

1. The commission is at fault due to a representative of the commission giving inadequate or misleading information to an individual about filing a claim;

2. A previous claim was filed against a wrong liable state;

3. Filing was delayed due to circumstances attributable to the commission;

4. A transitional claim is filed within 14 days from the date the Notice of Benefit Year Ending was mailed to the claimant by the commission;

5. When claiming benefits under any special unemployment insurance program, the claimant becomes eligible for regular unemployment insurance when the calendar quarter changes;

6. The wrong type of claim was taken by a local unemployment insurance field office;

7. With respect to reopened or additional claims only, the claimant can show circumstances beyond his control which prevented or prohibited him from reporting earlier.

F. In order to claim benefit rights with respect to a given week, the claimant must file a continued claim form for such week. The first continued claim form must be filed within 28 days of the day the initial claim was filed. Thereafter, subsequent continued claim must be filed within 28 days after the week ending date of the last week claimed. If filing by mail, the postmark date constitutes the date of claim filing with the commission. If no postmark appears on the envelope, the continued claim shall be presumed to be filed on the date it was received by the commission. If the 28th day falls upon a date when the unemployment insurance field office is closed, the final date for filing shall be extended to the next day the office is open. Failure to file a continued claim within the 28‑day period will result in the denial of benefits for the weeks in question unless good cause is shown, and an additional or reopened claim must be filed in order to initiate any further claim for benefits. Good cause for a delay in filing may be shown for any of the following reasons:

1. The commission is at fault due to a representative of the commission giving inadequate or misleading information to an individual about filing a claim;

2. Filing was delayed due to circumstances attributable to the commission; or

3. The claimant can show circumstances beyond his control which prevented or prohibited him from filing earlier.

G. Normally, all claimants whose unemployment is total or part‑total must make an active search for work by contacting prospective employers in an effort to find work during each week claimed in order to meet the eligibility requirements of § 60.2‑612 of the Code of Virginia. A claimant who is temporarily unemployed with an expected return to work date within a reasonable period of time as determined by the commission which can be verified from employer information may be considered attached to his regular employer so as to meet the requirement that he be actively seeking and unable to find suitable work if he performs all suitable work which his regular employer has for him during the week or weeks claimed while attached. Attachment will end if the claimant does not return to work as scheduled or if changed circumstances indicate he has become separated.

H. In areas of high unemployment as defined in 16 VAC 5‑10‑10, the commission has the authority, in the absence of federal law to the contrary, to adjust the work search requirement of the Act. Any adjustment will be made quarterly within the designated area of high unemployment as follows:

1. The adjustment will be implemented by requiring claimants filing claims for benefits through the full‑service unemployment insurance office serving an area experiencing a total unemployment rate of 10% through 19.9% 14.9% to make one job contact with an employer each week.

2. The adjustment will be implemented by waiving the search for work requirement of all claimants filing claims for benefits through the full‑service unemployment insurance office serving an area experiencing a total unemployment rate of 20% 15% or more.

3. No adjustment will be made for claimants filing claims for benefits through the full‑service unemployment insurance office serving an area experiencing a total unemployment rate below 10%.

16 VAC 5‑60‑20. [ No change from proposed. ]

16 VAC 5‑60‑40. [ No change from proposed. ]

FORMS [ No change from proposed. ]
16 VAC 5‑70‑10. [ No change from proposed. ]

16 VAC 5‑70‑20. [ No change from proposed. ]

16 VAC 5‑80‑10 through 16 VAC 5‑80‑40. [ No change from proposed. ]
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