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Proposed Regulations


DEPARTMENT OF MOTOR VEHICLES

Title of Regulation: 24 VAC 20-70. Regulations Governing Requirements for Proof of Residency to Obtain a Virginia Driver’s License or Photo Identification Card (REPEALING).

Statutory Authority: § 46.2-203, 46.2-323, and 46.2-345 of the Code of Virginia.
Public Hearing Dates:


September 18, 2002 - 4:30 p.m. (Portsmouth)


September 19, 2002 - 4:30 p.m. (Richmond)


September 20, 2002 - 5:30 p.m. (Fairfax)


September 24, 2002 - 5:30 p.m. (Roanoke)

Public comments may be submitted until November 9, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Maxine Carter, Special Assistant for Outreach, Department of Motor Vehicles, P.O. Box 27412, Richmond, VA 23269-0001, telephone (804) 367-1417, FAX (804) 367-6631, toll-free 1-800-435-5137 or e-mail dmvmwc@dmv.state.va.us.

Basis: Pursuant to § 46.2-203 of the Code of Virginia, the Department of Motor Vehicles (DMV) is authorized to adopt regulations necessary to carry out the laws administered by the department. Furthermore, pursuant to §§ 46.2-323 and 46.2-345 of the Code of Virginia, DMV may adopt regulations to determine the process by which applicants prove that they are residents of the Commonwealth. In each of the foregoing instances, the authority to promulgate regulations is permissive. Because the commissioner's authority to promulgate regulations in these matters is permissive, the commissioner also has, by implication, the authority to modify, amend, or repeal any regulations promulgated under such authority.

Purpose: The regulatory repeal will address the process and requirements by which driver’s licenses, commercial driver’s licenses, photo identification cards, learner’s permits and temporary driver’s permits (DMV credentials/documents) are issued by the Department of Motor Vehicles (DMV). The regulations that are the subject of repeal were implemented in 1994 in response to legislation that created a new residency requirement for obtaining a Virginia DMV credential/document and that permitted, but did not require, the agency to promulgate regulations pertaining to proof of residency. This action is necessary to address a threat to public safety and is essential to protect the safety and welfare of citizens of the Commonwealth and to protect and enhance national security.

This proposed repeal eliminates the requirement that DMV accept the Residency Certification Form (DL 51) when an applicant for a driver's license or identification card does not provide an acceptable document for proof of residency. The repeal also eliminates the list of acceptable documents for proof of residency. The repeal will allow the agency the administrative discretion to determine what documents are acceptable and will enable the agency to develop the most effective process for the prevention of fraud.

This action is essential to protect public safety and welfare and enhance state and national security. The abuse and misuse of the application process by criminal organizations, facilitators and those who seek to carry out attacks against the United States and its citizens results in the issuance of driver's licenses and identification cards based upon false identity and address information and poses a threat to public health, safety and security by hindering the ability of DMV and law enforcement to accurately identify and locate individuals. These documents tend to be breeder documents and are used by the bearer to accumulate additional identification documents to further substantiate the individual's potentially fraudulent identity, residency and location. Furthermore, as long as documents that are subject to abuse are utilized in the driver's license and identification card application process, criminal organizations, facilitators and their agents will likely continue to utilize the process to victimize immigrants seeking such documentation. Hence, it is critical for DMV to have the authority to impose stringent and new requirements upon the application process and the documents used to prove residency. In particular, it is necessary for the agency to maintain the flexibility to discontinue use of a particular document should it become subject to widespread fraud and abuse, or should a determination be made that a document is no longer reliable as proof of Virginia residency.

Substance: DMV is proposing this regulatory action, which consists of the repeal of 24 VAC 20-70, including the regulations pertaining to proof of residency requirements for these DMV-issued documents, in order to address certain processes and requirements by which driver's licenses, commercial driver's licenses, photo identification cards, learner's permits and temporary permits are issued by DMV.

In recent years the process for obtaining a driver's license and photo identification card has been subjected to widespread abuse and fraud, primarily by an industry consisting of criminal organizations and facilitators who assist non-Virginia residents, many of them immigrants, in obtaining Virginia driver's licenses and identification cards by fraudulent means. In the recent past, these organizations and facilitators victimized immigrants by charging them large sums for assistance in obtaining driver's licenses and identification cards and by encouraging the immigrants to, in the application process, submit falsified Residency Certifications (DL-51s) that were executed by facilitators or their agents who attested to the false information contained therein. The magnitude of this abuse is evidenced by the trial and conviction of a facilitator in U.S. District Court. This facilitator had established a lucrative business in which thousands of victims were brought to Virginia from New Jersey, New York and Maryland on a routine basis in order to obtain a Virginia driver's license or identification card by fraudulent means. The primary defense put forth by the defendant in the case was the assertion that DMV promoted or encouraged this activity by virtue of the fact that the agency had created and permitted the use of these forms in the application process for photo identification cards and driver's licenses. Federal prosecutors in the case strongly encouraged elimination of the forms.

The DL-51 was eliminated by emergency regulatory action and eventually by legislation (HB 638 and SB 162), and hence, photo identification cards and driver's licenses issued after September 21, 2001, were less likely to be the product of fraudulent DL-51s. However, a significant percentage of the photo identification cards and driver's licenses in circulation today, which, according to regulations are acceptable as proof of residency, may have been issued based on potentially fraudulent documentation. In addition, as a result of a recent review by DMV of other documentation accepted in the application process as proof of residency, it has become apparent that several of these documents are likewise subject to abuse and fraud and may be targeted by criminal organizations and facilitators in lieu of the discontinued DL-51s. Accordingly, the permanent repeal of 24 VAC 20-70, including sections 10 through 50, is necessary to ensure that driver's licenses, commercial driver's licenses, photo identification cards, learner's permits and temporary driver's permits are henceforth issued under the strictest and most reliable standards possible.

Issues: The primary disadvantage/inconvenience of this regulatory action is to members of the public who seek Virginia driver’s licenses, commercial driver's licenses, photo identification cards, learner's permits or temporary driver's permits. As a result of the statutory repeal of the Residency Certification (DL-51), applicants are required to provide documentary proof of Virginia residency. Further tightening of the proof of residency requirements by the repeal of regulations and rescission of the use of documents which are unreliable as proof of residency or subject to fraud and abuse may render it more difficult for applicants to prove residency.

The primary advantage of this regulatory action is directed at members of the general public. Tightening the requirements for obtaining Virginia DMV credentials/documents by increasing the standard for proving Virginia residency will serve to ensure that only those individuals who are lawfully entitled receive these credentials/documents. The agency will no longer be required to accept as proof of Virginia residency classes of documents that are unreliable as proof of residency or subject to fraud and abuse. Increasing the standards for issuing DMV credentials/documents will also help to ensure that those who would inflict harm upon the citizens of Virginia and the United States do not target the Commonwealth in order to obtain DMV-issued credentials/documents, which often serve as breeder documents and enable those individuals who obtain them to obtain various identity documents from other states. Enhancing the standards for issuing Virginia DMV credentials/documents by requiring applicants to prove that they are residents of Virginia by means of reliable documentation will help to ensure that applicants who do not live in this Commonwealth are not able to obtain a Virginia DMV credential/document as a means of obtaining other states’ credentials.

The advantage to DMV of repealing the residency regulations would be to afford the agency the flexibility to expeditiously act in situations where classes of documents are targeted for fraud or abuse or otherwise are known to be unreliable as proof of Virginia residency. Repeal of the residency regulations may present a disadvantage to the agency, as elimination of proof of residency documents that required no proof of Virginia residency for issuance could generate complaints from applicants because of the inconvenience and added complexity associated with proving residency. In response, the agency is evaluating, and will continue to evaluate, other documents that may be accepted as proof of residency, as well as methods of verifying residency, in order to ameliorate the impact on applicants and the agency.

Although emergency statutory repeal of the Residency Certification impacted other state entities, particularly the Department of Education, which issues documentation currently acceptable as proof of Virginia residency, it is not anticipated that repeal of the remainder of the residency regulations will have the same level of impact on such state agencies.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 G of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 G requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed changes will remove from the regulations the list of documents accepted by the Department of Motor Vehicles as proof of Virginia residency when issuing driver’s licenses, learner’s permits, commercial driver’s licenses, and photo identification cards.

Estimated economic impact. Applicants of a Virginia driver’s license, learner’s permit, commercial driver’s license, and photo identification card are required to submit proof of residency in addition to two identification documents and a proof of social security number to the Department of Motor Vehicles (the department).1 These regulations contain a list of documents that are accepted by the department as proof of Virginia residency. The proof of residency document list in the current regulations include (i) a payroll check or payroll check stub, (ii) a voter registration card, (iii) a W-2 tax form, (iv) a bank statement, (v) a United States passport, (vi) a federal income tax return, (vii) a Virginia income tax return, (viii) a utility bill, (ix) a receipt of personal property taxes or real estate taxes paid to a locality in Virginia, (x) an automobile or life insurance policy, (xi) a school, college, or university transcript, (xii) a Virginia driver’s license, a learner’s permit, or an identification card, (xiii) a Virginia motor vehicle registration or a title, and (xiv) a residency certification.

The department indicates that the required documentation had been the target of significant abuse and fraud. For example, the residency certification was accepted as proof of residency in cases where the applicant did not have access to any of the other documents in the list. In these cases, an individual who possessed a Virginia driver’s license, commercial driver’s license, or photo identification card certified before a notary public that the applicant was also a Virginia resident. The department discovered that the residency document had been the subject of widespread abuse and fraud by criminal organizations and facilitators. These organizations and facilitators assisted individuals in obtaining driver’s licenses and identification cards and encouraged these applicants to submit falsified residency certifications. In one of the recent cases in U.S. District Court, the facilitator was tried and convicted. The facilitator brought thousands of immigrants from New Jersey, New York, and Maryland routinely in order to obtain a Virginia driver’s license or identification card by fraudulent means. Often, such individuals were able to be relicensed in their home states. Additionally, some of the hijackers involved in the terrorist attacks on September 11, 2001, were confirmed to have Virginia driver’s licenses or identification cards obtained through fraudulent means. The department believes that other documents are also subject to abuse and fraud in lieu of the residency certification especially after emergency repeal of the use of the residency certification on September 21, 2001.
Because of the evidence of unreliability and the potential for abuse and fraud, the department proposes to repeal these regulations so that the proof of residency document list can be changed immediately at the administrative discretion of the agency. The primary goal of the proposed change is to provide flexibility to the department in terms of the speed with which the agency can respond to new information regarding illegal use of proof of residency documents.
The potential economic effects of the proposed change have several dimensions. One is related to the additional flexibility that will be afforded to the department. The proposed repeal of these regulations will provide authority to the department to add new documents and remove some of the currently required documents for proof of residency without being subject to regulatory review process. Under the Administrative Process Act, the department can propose to change the required documentation list as a response to new information through an emergency regulation or a nonemergency regulation. The department believes that the time required to promulgate an emergency or nonemergency regulation introduces delays when new information such as illegal use of proof of residency documents becomes available. The agency further points out the inability to stop continuing abuse and fraud until the regulations are amended by an emergency or nonemergency regulatory action. Provided that the department always identifies the use of residency documents that are cost effective, then the additional flexibility afforded to the department in changing the list of residency documents at its discretion would likely produce net benefits to the Commonwealth. However, that may not always be the case. The review of proposed regulations either by the Department of Planning and Budget or by the public increases the chance of identifying potentially costly mistakes and producing efficient outcomes. Thus, the net economic effect of the repeal of these regulations depends on the economic value of being able to change the list of residency documentation in a shorter time span than that is possible under the Administrative Process Act for an emergency regulation and the economic value created by the review of these regulations. However, these two values cannot be assessed at this time and there is a great deal of other uncertainty in assessing the potential economic effects of the proposed change.

First, the potential economic effects of this change will depend on the specific circumstances when the department adds or removes a proof of residency document in the future. Although much cannot be said about the economic effects in each possible circumstance, in general, it appears that the primary concern is the potential threat to public safety. Photo identification cards issued by the department may be used for access to public safety-sensitive areas. This is also the case for other documents related to the operation of motor vehicles. Despite the fact that the intended use of some of the documents issued by the department is to authorize the bearer to operate a motor vehicle, they are often used as the primary form of identification in practice. Additionally, the fact that photo identification cards and driver licenses are breeder documents by which additional forms of identification can be accumulated to establish fraudulent identity, residency, or location further contributes to the risks posed to public safety and consequently potential economic losses. These may include documents such as credit cards, bankcards, other states’ driver’s licenses and identification cards, and even birth certificates. Given the use of these documents as identification cards and the fact that they are breeder documents makes it impossible to assess the potential threat posed to public safety in this report. However, it is evident from the events of September 11, 2001, that such threats have the potential to change consumer behavior and expectations and significantly harm the overall economic activity in addition to the physical damages that may occur. Simply, illegal use of these documents has the potential to create a wide array of adverse economic effects through threats to public safety.

The second difficulty in assessing the potential economic effects of the proposed change is related to the method by which the residency documents are added and removed from the list. After a specific threat and associated adverse economic affects are identified, the economic benefits and costs of having the residency documents in a regulatory list or in a nonregulatory list must be determined in order to make a conclusive statement about the net economic impact. As mentioned before, the net economic effect of the repeal of these regulations depends on the economic value of being able to change the list of residency documentation in a shorter time span than that is possible under the Administrative Process Act for an emergency regulation and the economic value created by review of these regulations. Since both of these values cannot be measured and cannot be compared at this time, the net economic effect of this proposed change is not known.

Moreover, the economic effects of this proposed change depend on the types of additional documents that will be accepted and not accepted as proof of Virginia residency in the future. Currently, the department is reevaluating the residency documents and may eliminate or may add new documentation as acceptable proof of Virginia residency.
The proposed changes will also eliminate an inconsistency between the regulations and the Code of Virginia regarding the residency certification. Pursuant to passage of HB 638 and SB 162 in the 2002 General Assembly, effective July 1, 2002, the department is no longer authorized to accept the residency certification as a proof of Virginia residency. As mentioned above, the department is aware of significant abuse and fraud of the residency certification. However, partly because the department did not keep track of supporting documents and partly because the issue is still under investigation, there is no available quantitative assessment of how much abuse and fraud of residency certification may have occurred.

Prior to being statutorily repealed, the residency certification was a convenient way especially for refugees and asylees who often cannot furnish other accepted documentation immediately upon arrival to establish Virginia residency. Without the residency certification, these individuals are believed to have some difficulty proving Virginia residency. An inconvenience is believed to be imposed on them in terms of the delay until they obtain alternate proofs of residency such as a bank statement or a utility bill. The inconvenience for nonimmigrants new to Virginia was probably less significant. Their access to alternate forms of proof of residency is probably greater than that of refugees or asylees and their need for driver’s licenses and identification cards is probably lower because of other types of identification documents that may already be in their possession. Minors were also affected at the time the emergency regulation to repeal residency certification was passed on September 21, 2001. At that time, minors started using school-issued documents as proof of residency because it was the least burdensome alternative. This inconvenience to minors is not currently ongoing because the current statute allows parents to certify that their minor child is a Virginia resident. In short, the repeal of the residency certification introduced costs associated with delays in obtaining a driver’s license or identification card and having to submit alternate forms of proof of residency. Though it is likely that there may have been a reduction in the potential threats to public safety and consequently prevention of some potential economic losses by the repeal of the residency certification, there is no available information on the size of such benefits.

Businesses and entities affected. The department estimates that the number of individuals who apply for documents that require proof of Virginia residency is 668,047 per year.
Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. Depending on the proposed repeal of these regulations’ effect on public safety, there may be some effect on employment in the future. The direction of the potential impact on employment will depend on whether the decisions regarding the changes in the residency document list will improve public safety and consequently contribute to overall economic activity.

Similarly, the statutory repeal of the residency certification may have contributed to employment in Virginia if it resulted in a reduction in the potential threats to public safety.

Effects on the use and value of private property. The proposed repeal of the residency document list has the potential to affect the use and value of private property through its effect on the threats to public safety. A positive effect is expected if the repeal of these regulations allows the department to address fraudulent use of residency documents in an expeditious and cost effective manner. Otherwise, negative effects may result.

Similarly, the statutory repeal of the residency certification may have contributed to the use and value of private property if it resulted in a reduction in the potential threats to public safety.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Motor Vehicles has no comment regarding the Economic Impact Analysis prepared by the Department of Planning and Budget concerning the proposed repeal of the Regulations Governing Requirements for Proof of Residency to Obtain a Virginia Driver's License or Photo Identification Card.

Summary:

The proposed regulatory action repeals current regulations pertaining to proof of residency in the procedures and requirements associated with the application process for driver's licenses, commercial driver's licenses, photo identification cards, learner's permits and temporary driver's permits. The repeal does not eliminate the requirement that an applicant prove residency, but eliminates the use of certain documents that DMV is required to accept for proof of residency because some documents are unreliable as proof of Virginia residency or could potentially become the targets of fraud or abuse. This action provides the agency with the flexibility to modify procedures and requirements in the event that fraud or abuse is detected in the process or unreliable documents are identified.

Chapters 767 and 834 of the 2002 Acts of Assembly repeal the authority for DMV to accept form DL 51 (certification of residency). The proposed action meets these requirements of the General Assembly.

VA.R. Doc. No. R02-76; Filed August 21, 2002, 10:50 a.m.

1 Proof of social security number is required from photo identification card applicants only if they want to display it on the card.
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