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Proposed Regulations

Proposed Regulations


STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-700. Child Protective Services Central Registry Information (amending 22 VAC 40-700-10 and 22 VAC 40-700-30).

Statutory Authority: §§ 63.2-217 and 63.2-1500 et seq. of the Code of Virginia.

Public Hearing Date: N/A -- Public comments may be submitted until November 22, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Jesslyn Cobb, Program Specialist, 730 E. Broad Street, Richmond, VA 23219, telephone (804) 692-1255, FAX (804) 225-2215 or e-mail jqc900@email1.dss.state.va.us.

Basis: Sections 63.2-217 and 63.2-1500 et seq. of the Code of Virginia provide statutory authority to the State Board of Social Services to promulgate the regulation regarding the Central Registry. With these amendments, this regulation will not exceed the scope of the mandate.

Purpose: Amendments are necessary to ensure that this regulation is consistent with the regulation entitled Child Protective Services (22 VAC 40-705), which requires "Preponderance of the Evidence" for founded disposition, and to ensure consistency with the Virginia Court of Appeals decision of Jackson v. Marshall. That court decision determined that only categories of "founded" and "unfounded" are allowed under § 63.2-1500 of the Code of Virginia. The department officially ceased use of the "reason to suspect" category on March 9, 1995, as a result of this court decision, and purged all such findings from the Central Registry. This action is the result of an approved Executive Order 25 (1998) regulation review. 

This regulation is essential to protect the health, safety or welfare of citizens. Unless this regulation is consistent with the law and other regulations dealing with child protective services, individuals who have abused or neglected a child will not be adequately tracked, and abusers and neglectors would be hired in settings where they would have access to children.
Substance: This regulation tracks individuals who have abused or neglected a child. Any person who is determined by child protective services (CPS) to have committed an act of child abuse or neglect in Virginia, and any child determined to be a victim of same, may have information about his identity and about the abuse/neglect maintained in the Central Registry for a time period established in the regulation. Such persons may include parents (birth, step, foster or adoptive), other family members, childcare providers, teachers and anyone else determined to have been acting in a caretaker role when the abuse/neglect occurred. Central Registry searches (for other than a CPS investigation) cannot be conducted unless the individual being searched has authorized the search or a court has ordered the search. 

Persons whose names are in the Central Registry are not allowed to be employed in the day-to-day operations of a child welfare agency. Section 63.2-100 of the Code of Virginia defines "child-welfare agency" as "a child day center, child day center system, child-placing agency, child-caring institution, family day home, family day system, or independent foster home." Identification of individuals with a history of child abuse/neglect prior to employment in a child welfare agency would reduce the opportunities for such individuals to abuse additional children, and may make the children in Virginia’s families safer. When there is a history of child abuse or neglect for a given caretaker, or a given victim child, and that history is made known to child protective services workers when conducting future investigations involving the same individuals, more prudent decisions can be made to ensure the safety of all involved victim children.

Issues: The primary advantage to the public with this regulation is the protection of children from abusers and neglectors. The primary advantage to local departments of social services and the Department of Social Services and the Commonwealth is the reduction of risk of liability if an abuser or neglector is hired and should further abuse or neglect children. There are no disadvantages to the public, to local departments, the Department of Social Services or to the Commonwealth with these amendments. 

Fiscal Impact: Amendments to this regulation will have no fiscal impact to the Commonwealth or to the public.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed amendments will replace the "clear and convincing evidence" standard of proof for a founded case with "preponderance of the evidence" and eliminate the "reason to suspect" category from the Child Abuse and Neglect Central Registry.

Estimated economic impact. This regulation contains rules for determining when the names of individuals involved in child abuse and neglect investigations must be entered into the Child Protective Services Central Registry by local departments of social services and how long that information must be retained in the registry. The current rules establish three levels of founded cases that involve injuries/conditions with serious, moderate, and minimal harm to a child. Depending on the seriousness of the founded case, the name of the abuser is maintained in the central registry for 3, 7, or 18 years. This information is accessible to the Department of Social Services (the department), to local departments of social services, to the persons themselves named in the central registry or their agents upon written and notarized request, and to child welfare agencies such as child day centers, child placement agencies, child-caring institutions, family day homes, and independent foster homes to do a background check in the central registry on a prospective employee with the employee’s written and notarized consent.

One of the proposed amendments will lower the standard of proof for a founded case from "clear and convincing evidence" to "preponderance of the evidence" to conform with the department’s primary Child Protective Services regulation, 22 VAC 40-705. The primary regulation requires the standard of proof "preponderance of the evidence" since it was promulgated and implemented in 1998. Since then, the department has been using this standard of proof in practice. It is believed that this change in 1998 has been increasing the number of founded cases. Since the proposed regulations merely reflect the current practice followed by the department, no effect on the number of founded cases is expected. 

The current discrepancy between this regulation and the primary Child Protective Services regulation has been creating some confusion in enforcement and creating litigation costs to the department and the alleged abusers. The department indicates that the current discrepancy in determining founded cases resulted in a case against the department and was recently settled out of court. If this discrepancy is not corrected, there is believed to be a chance for a class action suit. Thus, the proposed amendment to make the standard proof in this regulation and the main Child Protective Services regulation consistent with each other will likely produce cost savings to the department and the individuals involved in terms of avoided litigation costs in the future. However, the department is not aware of the number of the potential cases that will be prevented and the size of potential cost savings.

The proposed amendments will also eliminate the "reason to suspect" category from central registry entries pursuant to a 1995 Virginia Court of Appeals decision in Jackson v. Marshall. The court ruled that the only dispositions allowed by the Code of Virginia are "founded" and "unfounded" and that there cannot be a "reason to suspect" finding in the department’s investigations. As a result of eliminating "reason to suspect" category, the department purged approximately 3,278 names from the central registry in 1995. Although it is not known how many total "reason to suspect" dispositions were added to the central registry prior to 1995, on an annual basis, 3,387 dispositions in 1992, 3,137 dispositions in 1993, and 2,830 dispositions in 1994 were recorded under "reason to suspect" category.1 Also, the elimination of this category resulted in an increased number of unfounded cases in 1995 and forward. For example, the number of unfounded cases jumped from 24,836 in 1994 to 27,896 in 1995 while total completed complaints increased approximately by only 400, an indication that most of the increase in unfounded cases can be attributed to eliminating the "reason to suspect" category rather than an increase in the number of complaints. Since this proposed amendment will not have any effect on the practice followed by the department, no significant economic effect is expected other than eliminating potential confusion that may be present due to discrepancy between agency practice and what is stated in the regulations. This clarification may provide some cost savings to the department and the associated individuals by avoiding potential confusion that may otherwise occur.

Businesses and entities affected. The proposed regulations apply to individuals in Child Protective Services Central Registry. Currently, the central registry contains approximately 19,121 entries. However, since the two proposed changes have been already followed in practice for a number of years, no entities are expected to be affected upon promulgation of the proposed regulations.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. No significant effect on employment is expected.

Effects on the use and value of private property. The proposed amendments are unlikely to result in significant effects on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The amendments change the definition of "founded" making it consistent with other Child Protective Services regulations, delete the definition of "reason to suspect," and delete the requirement that identifying information in reports of child abuse be maintained in the central registry for one year past the date of complaints determined by the investigating agency to be reason to suspect.

22 VAC 40-700-10. Definitions.

The following words and terms when used in conjunction with this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Central registry" means the name index of individuals involved in child abuse and neglect reports maintained by the Virginia Department of Social Services.

"Child protective services" means the identification, receipt and immediate investigation of complaints and reports of child abuse and neglect for children under 18 years of age. It also includes documenting, arranging for, or providing social casework and other services for the child, his family, and the alleged abuser.

"Complaint" means a valid report of suspected child abuse or neglect which shall be investigated by the local department of social services.

"Founded" means that a review of all the facts shows clear and convincing by a preponderance of the evidence that child abuse or neglect has occurred.

"Identifying information" means name, race, sex, and date of birth of the subject.

"Investigating agency" means the local department of social services responsible for conducting investigations of child abuse or neglect complaints pursuant to § 63.1-248.6 63.2-1503 of the Code of Virginia.

"Reason to suspect" means that a review of the facts shows no clear and convincing evidence that child abuse and neglect has occurred. However, the situation gives the worker reason to believe that abuse or neglect has occurred.

"Unfounded" means that a review of the facts shows no reason to believe that abuse or neglect occurred.

22 VAC 40-700-30. Maintenance of identifying information.

Identifying information in reports of child abuse and neglect shall be maintained in the central registry as follows:

1. Eighteen years past the date of the complaint for all complaints determined by the investigating agency to be founded, Level 1.

2. Seven years past the date of the complaint for all complaints determined by the investigating agency to be founded, Level 2.

3. Three years past the date of the complaint for all complaints determined by the investigating agency to be founded, Level 3.

4. One year past the date of the complaint for all complaints determined by the investigating agency to be reason to suspect.

If an individual is involved in more than one complaint, the information from all complaints will be maintained until the last deletion date has been reached.

VA.R. Doc. No. R02-147; Filed September 3, 2002, 2:56 p.m.

1 Source: Department of Social Services.
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