FINAL REGULATIONS

For information concerning Final Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricken indicates 
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

Final Regulations

Final Regulations


STATE BOARD OF SOCIAL SERVICES

REGISTRAR'S NOTICE:  The State Board of Social Services is claiming an exclusion from the Administrative Process Act in accordance with § 2.2-4006 A 3 of the Code of Virginia, which excludes regulations that consist only of changes in style or form or corrections of technical errors and in accordance with § 2.2-4006 A 4 a of the Code of Virginia, which excludes regulations that are necessary to conform to changes in Virginia statutory law where no agency discretion is involved.  The State Board of Social Services will receive, consider and respond to petitions by any interested person at any time with respect to reconsideration or revision.

Title of Regulation: 22 VAC 40-90. Regulation for Criminal Record Checks for Assisted Living Facilities and Adult Day Care Centers (amending 22 VAC 40-90-10, 22 VAC 40-90-20 and 22 VAC 40-90-60).

Statutory Authority: §§ 63.2-1732 and 63.2-1733 of the Code of Virginia.

Effective Date: November 6, 2002.

Summary:

This regulation specifies crimes that are barriers to employment in assisted living facilities and in adult day care centers, and the processes for obtaining and maintaining criminal record reports and sworn disclosure statements.  The amendments include additional barrier crimes, revise the requirement for volunteers, delete the reference to district home for adults, and revise Code of Virginia references.  These revisions are needed due to changes in the Code of Virginia resulting from Senate Bill 303 (recodification) enacted by the 2002 General Assembly. Additional changes to the regulation are being made to assure consistency with the Code of Virginia including: (i) change in name from "home for adults" to "assisted living facility"; (ii) deletion of reference to barrier crimes on sworn disclosure statement; (iii) addition of requirement regarding dissemination of information; and, (iv) additions or changes of words for clarification or correction.

Agency Contact: Judy McGreal, Program Development Consultant, Department of Social Services, Division of Licensing Programs, 730 East Broad Street, Richmond, VA 23219, telephone (804) 692-1792, FAX (804) 692-2370 or e-mail jzm@dss.state.va.us.

CHAPTER 90.

REGULATION FOR CRIMINAL RECORD CHECKS FOR HOMES FOR ADULTS ASSISTED LIVING FACILITIES AND ADULTS DAY-CARE DAY CARE CENTERS.

22 VAC 40-90-10. Definitions. 

The following words and terms when used in conjunction with this chapter shall have the following meanings: 

"Barrier crimes" means certain crimes which that automatically bar individuals convicted of same from employment at a licensed home for adults assisted living facility or adult day care center. These crimes, as specified by §§63.1-173.2, 63.1-189.1, and 63.1-194.13 § 63.2-1719 of the Code of Virginia, are murder or manslaughter as set out in Article 1 (§ 18.2-30 et seq.) of Chapter 4 of Title 18.2; malicious wounding by mob as set out in § 18.2-41; abduction as set out in subsection A of § 18.2-47; abduction for immoral purposes as set out in § 18.2-48; assaults and bodily woundings as set out in Article 4 (§ 18.2-51 et seq.) of Chapter 4 of Title 18.2; robbery as set out in § 18.2-58; carjacking as set out in § 18.2-58.1; extortion by threat as set out in § 18.2-59; felony stalking as set out in § 18.2-60.3; sexual assault as set out in Article 7 (§ 18.2-61 et seq.) of Chapter 4 of Title 18.2; arson as set out in Article 1 (§ 18.2-77 et seq.) of Chapter 5 of Title 18.2; drive-by shooting as set out in § 18.2-286.1; use of a machine gun in a crime of violence as set out in § 18.2-289; aggressive use of a machine gun as set out in § 18.2-290; use of a sawed-off  shotgun in a crime of violence as set out in subsection A of § 18.2-300; pandering as set out in § 18.2-355; crimes against nature involving children as set out in § 18.2-361; incest as set out in § 18.2-366; taking indecent liberties with children as set out in § 18.2-370 or § 18.2-370.1; abuse and neglect of children as set out in § 18.2-371.1; failure to secure medical attention for an injured child as set out in § 18.2-314; obscenity offenses as set out in § 18.2-374.1; possession of child pornography as set out in § 18.2-374.1:1; electronic facilitation of pornography as set out in § 18.2-374.3; or abuse or and neglect of an incapacitated adult adults as set out in § 18.2-369; employing or permitting a minor to assist in an act constituting an offense under Article 5 (§ 18.2-372 et seq.) of Chapter 8 of Title 18.2 as set out in 18.2-379; delivery of drugs to prisoners as set out in § 18.2-474.1; escape from jail as set out in § 18.2-477; felonies by prisoners as set out in § 53.1-203; or an equivalent offense in another state. Applicants convicted of one misdemeanor barrier crime not involving abuse or neglect or moral turpitude may be hired provided five years has elapsed since the conviction.

"Central criminal records exchange Criminal Records Exchange" means the information system containing conviction data of those crimes committed in Virginia, maintained by the Department of State Police, through which the criminal history record request form is processed.

"Criminal history record request" means the Department of State Police form used to authorize the State Police to generate a criminal record report on an individual. 

"Criminal record report" means either the criminal record clearance or the criminal history record issued by the Central Criminal Records Exchange, Department of State Police. The criminal record clearance provides conviction data only related to barrier crimes; the criminal history record discloses all known conviction data. 

"Employee" means compensated personnel working at a facility regardless of role, service, age, function or duration of employment at the facility. Employee also includes those individuals hired through a contract to provide services for the facility. 

"Facility" means a home for adults, district home for adults an assisted living facility or adult day-care day care center subject to licensure by the Department of Social Services. 

"Sworn disclosure statement" means a document to be completed, signed, and submitted for employment. The document discloses the employment applicant's criminal convictions and pending criminal charges that occurred within or outside the Commonwealth of Virginia of those crimes which act as barriers to employment at the indicated facilities. This is required as specified in §§63.1-173.2, 63.1-189.1 and 63.1-194.13 § 63.2-1720 of the Code of Virginia. 

22 VAC 40-90-20. Legal base and applicability. 

A. Sections 63.1-173.2, 63.1-189.1, and 63.1-194.13 Section 63.2-1720 of the Code of Virginia require requires all employees of homes for adults, district homes for adults, assisted living facilities and adult day care centers, as defined by §§63.1-172 and 63.1-194.1 § 63.2-100 of the Code of Virginia, to obtain a criminal record report from the Department of State Police.  

EXCEPTION: (As set forth in §§63.1-173.2, 63.1-189.1, and 63.1-194.13 of the Code of Virginia) The provisions of this section shall not apply to volunteers who work with the permission or under the supervision of a person who has received a criminal record report. 

B. Sections 63.1-173.2, 63.1-189.1, and 63.1-194.13 Section 63.2-1720 of the Code of Virginia require requires all applicants of homes for adults, district homes, assisted living facilities and adult day-care day care centers to provide the hiring facility with a sworn disclosure statement. 

C.  No volunteer shall be permitted to serve in a licensed assisted living facility or licensed adult day care center without the permission or under the supervision of a person who has received a clearance pursuant to § 63.2-1720 of the Code of Virginia. 

22 VAC 40-90-60. Maintenance of criminal record reports. 
A. The original report shall be maintained at the facility where the person is employed. 

B. Criminal record reports conforming to the requirements for all employed staff shall be maintained in the files of the facility during the time the individual is employed and for one year after termination of work. 

EXCEPTION: See 22 VAC 40-90-50 D 1. 

C. Criminal record reports shall be made available by the facility to the licensing representative. 

D. When an employee is rotated among several facilities owned or operated by the same entity, the original criminal record report shall be maintained at the primary place of work or designated facility location. A copy of the criminal record report shall be on file at the facility where the employee is actively working which has a notation of where the original report is filed. 

E. Criminal record reports shall be maintained in locked files accessible only to the licensee, administrator, board president, or their designee.

F. Further dissemination of the criminal record report and sworn disclosure statement information is prohibited other than to the commissioner’s representative or a federal or state authority or court as may be required to comply with an express requirement of law for such further dissemination.
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