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Proposed Regulations

Proposed Regulations


BOARD OF MEDICINE

Title of Regulation: 18 VAC 85-40. Regulations Governing the Practice of Respiratory Care Practitioners (amending 18 VAC 85-40-10, 18 VAC 85-40-40, 18 VAC 85-40-45, 18 VAC 85-40-50, 18 VAC 85-40-60, 18 VAC 85-40-61, 18 VAC 85-40-65; adding 18 VAC 85-40-35, 18 VAC 85-40-66; repealing 18 VAC 85-40-80.

Statutory Authority: §§ 54.1-2400 and 54.1-2912.1 of the Code of Virginia.

Public Hearing Date: October 10, 2002 - 11 a.m.

Public comments may be submitted until December 6, 2002.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Regulatory Coordinator, Department of Health Professions, 6606 West Broad Street, Richmond, VA 23230-1717, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.

Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations, levy fees, administer a licensure and renewal program, and discipline regulated professionals.

Section 54.1-2912.1 of the Code of Virginia mandates the Board of Medicine to promulgate regulations to ensure practitioner competence with requirements such as continuing education.

Purpose: Through a periodic review of regulations, the Advisory Board on Respiratory Care identified several rules that needed to be clarified or updated.  It particularly noted the need for a specific requirement for continuing education as an indication that the practitioner has updated his knowledge base and ability to practice.  While regulations currently require 160 hours of practice in a biennium to renew an active license, comments during regulatory review strongly favored some requirement for continuing education to ensure that respiratory care practitioners have maintained their skills and competencies in order to protect the public health, safety and welfare.  As with other fields in medicine, respiratory care is continuously changing with new technology and treatments; continuing education is essential if the board is going to ensure minimal competency of its licensees.  Documentation of continuing competency activities will ensure that the person resuming active practice or licensure in Virginia has maintained current knowledge and skills to appropriately manage and treat patients.  

Substance: Amended regulations will require 20 hours of continuing education each biennium as approved and documented by a sponsor or provider recognized by the national professional body, the American Association for Respiratory Care. Licensees are granted an exemption from the requirement in the first renewal following initial licensure and are also allowed to petition the board for an extension of time if unable to fulfill their hours.  Documentation from the AARC must be retained for four years following renewal and provided to the board within 30 days in the event the licensee is audited. In addition, the amendments establish a continuing education requirement for reactivation or reinstatement of an inactive license.  

Other amendments are “housekeeping” to clarify certain sections or to allow the board flexibility in approval of examination or the receipt of examination results.

Issues:

Advantages or disadvantages to the public. There are definite advantages of the proposed amended regulations to the public, which will have greater assurance that the licensees for the board are engaged in activities to maintain and improve their knowledge and skills in providing care to their patients.  The public is also better served by a continuing competency requirement for licensees who have allowed their license to lapse or have been inactive. 

Advantages to the licensees. The continuing competency requirements are intended to provide some assurance to the public that licensees of the board are maintaining current knowledge and skills, while providing the some flexibility to licensees.  The board believes that the majority of respiratory care practitioners already obtain sufficient hours of continuing competency activities or courses in a biennium.  Licensees who work for organizations are often required to take in-service training or continuing education for employment.  The resources for earning the hours and engaging in the required learning are numerous and readily available in all parts of Virginia. 

Disadvantages to the licensees. For a small minority of practitioners who do not currently engage in any continuing learning in their profession these requirements will represent an additional burden.  However, it was determined by enactment of the statute and by the board’s concurrence that those practitioners and their patients would greatly benefit from continuing learning requirements, and that the public is better protected if there is some assurance of that effort.

Advantages or disadvantages to governmental agencies. Government agencies that employ respiratory care practitioners may incur some additional costs if they elect to hire individuals to present workshops or seminars to their staff or to pay for continuing education.  The board will incur additional costs to monitor compliance of licensees, and to hold additional disciplinary hearings for individuals who do not comply with the requirement. 

Fiscal Impact:

Projected cost to the state to implement and enforce. Fund source:  As a special fund agency, the board must generate sufficient revenue to cover its expenditures from nongeneral funds, specifically, the renewal and application fees it charges to practitioners for necessary functions of regulation.  

Budget activity by program or subprogram:  There is no change required in the budget of the Commonwealth as a result of this program.

One-time versus ongoing expenditures: The agency will incur some one-time costs (less than $2,000) for mailings to the Public Participation Guidelines mailing lists, conducting a public hearing, and sending copies of final regulations to regulated entities.  Every effort will be made to incorporate those into anticipated mailings and board meetings already scheduled, so there is no additional cost for board member per diem or travel.

There may also be some ongoing expenditures related to compliance enforcement.  The board expects to conduct an audit of approximately 2.0% of its licensees at the conclusion of each biennium.  For respiratory care practitioners, that would involve auditing CE for approximately 60 licensees. Each practitioner selected for the audit will be required to submit the required documentation of continuing education activities.  There will be some staff time involved in review of the documentation and in communicating with licensee about their deficiencies.  

It is also expected that a small percentage of licensees selected for audit will result in a disciplinary case being opened.  From the experience of boards within the agency that currently have continuing competency requirements for renewal, the majority of those cases (estimated to be 5 or 6 per biennium) will probably be settled with a prehearing consent order.   In those cases, the only costs would be for charges back to the board from the Administrative Proceedings Division (APD) of the department.  Costs for cases that do result in an informal conference committee proceeding (estimated to be one or two per biennium) would include travel expenses and per diem for board members as well as costs for the services of APD.  Informal conference committees typically hear several cases in a day, so the costs per case for board member and APD time would be minimized.  

Biennial cost estimates for disciplinary cases related to the failure to comply with continuing competency regulations range from $100 for cases resulting in prehearing consent orders (total of $500 to $600) to $500 per case for those that result in an informal conference committee ($500 to $1,000).  All expenses relating to enforcement of these regulations can be absorbed in the existing budget of the Board of Medicine.

Projected cost on localities: There are no projected costs to localities.

Description of entities that are likely to be affected by regulation: The entities that are likely to be affected by these regulations would be licensed respiratory care practitioners.

Estimate of number of entities to be affected: Currently, there are approximately 3,000 persons licensed to practice respiratory care.

Projected costs to the affected entities: Regulations adopted by the board require a licensee to have 20 hours of approved continuing education each biennium.  The cost for compliance will vary depending on the practitioner and the method chosen for acquiring the required hours.   

Many organizations, hospitals and large practices offer in-service training for their therapy staff at no cost to the practitioners.  For example, a manager of a small community hospital in Virginia commented that she was confident that it would not be an issue nor would it be cost prohibitive for respiratory therapists to obtain the required continuing education.  Another commented that maintaining 20 hours would not be difficult due to the numerous routes for obtaining hours, both live lecture and nontraditional routes.  According to respiratory care practitioners, there are numerous opportunities to obtain CE credits through conferences, journals, district meetings, and in-service with hospitals and home health care agencies.  The advisory board has estimated that the cost would be $0 to $20 per hour.  Courses offered by sponsors recognized by the AARC are always open to members and nonmembers; sometimes but not always, the cost per course is slightly higher for nonmembers.  Membership in the AARC costs $90 a year.  It would appear from licensee comments and discussions by the advisory board that there is a sufficient amount of continuing education offered in all regions of the state at a minimal cost.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with Section 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the Proposed Regulation.

Section 54.1-2912.1 of the Code of Virginia mandates that the Board of Medicine (board) establish continuing education requirements for practitioners whom it licenses, which include respiratory care practitioners.  The proposed regulations establish requirements for 20 hours of continuing education per biennium from an approved sponsor or organization.  Additional provisions address exemptions or extensions of time for compliance, documentation requirements, and evidence of continuing education for reinstatement or reactivation of an inactive license.  The regulations also revise sections pertaining to approval of examination or the receipt of examination results to make the regulations more adaptable to computerized testing and allow the Board to accept equivalent education to that required for credentialing by the National Board on Respiratory Care (NBRC) if another equivalent, national credential became available.  Several editorial changes are also proposed.
Estimated Economic Impact. The most significant change proposed to the current regulations is the addition of continuing education (CE) requirements for the renewal of an active license.  The existing rules require 160 hours of professional practice per biennium to renew an active license. The monetary costs of this provision are the costs of any courses offered for the purposes of meeting the requirements of this regulation (whether paid for by the practitioner, his employer, or professional association).  The board believes that the majority of respiratory care practitioners already obtain sufficient hours of continuing competency activities or courses in a biennium.  Licensees who work for organizations are often required to take in-service training or continuing education for employment or for professional credentialing. For these individuals, the proposed requirements will not result in any additional costs aside from those associated with the documentation and maintenance of records.  For other practitioners, however, the proposed CE requirements can be expected to represent a new cost. Based on information provided by the agency, the monetary costs for earning the required CE hours could range from $0 to several hundred dollars per biennium for each of the 3,000 licensees.  Additionally, practitioners would incur the cost of the time spent on pursuing such activities, whether in lost income or lost leisure time, and any costs associated with the documentation and maintenance of the records.  These costs can be estimated the practitioner’s wage rate by the number of additional hours, in this case 20 hours.  Depending on the number of people affected and the cost per person, the total costs could be significant.

Reinstatement of Inactive and Lapsed Licenses. Requirements are set forth that the reactivation of an inactive license or reinstatement of a lapsed license include documentation of having completed continued competency hours equal to the requirement for the length of time, not to exceed three years, that the license has been inactive. 

Conclusion. The proposed CE requirements and license reactivation criteria can be expected to provide some beneficial results. The proposed rules would provide some assurance to the public that respiratory care practitioners licensed by the Board of Medicine are maintaining their knowledge, skills, and competencies.  There is no empirical evidence currently available with which to make credible estimates of the potential costs and benefits associated with the proposed requirements.  

The Board of Medicine will also incur costs related to enforcement of the proposed CE requirements.  Based on experience with other professions, the board estimates that the biennial audits of licensees will result in approximately five or six cases settled with a pre-hearing consent order ($100 per case) and one or two cases requiring informal conference committee proceedings ($500 per case). Enforcement of the proposed requirements will increase compliance, and if the requirements themselves result in a net economic benefit, then the enforcement costs are also justified.

Businesses and Entities Affected. There are 3,000 respiratory care practitioners currently licensed in Virginia who would be affected by the proposed changes to this regulation.
Localities Particularly Affected. The proposed changes to this regulation are not expected to uniquely affect any particular localities.
Projected Impact on Employment. The proposed changes to this regulation are not expected to have any significant effect on employment in Virginia.

Effects on the Use and Value of Private Property. The proposed changes to this regulation are not expected to have any significant effect on the use and value of private property.
Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-40 for changes recommended by a periodic review of regulations, including a requirement for continuing education. 

Summary:

The proposed amendments establish requirements for 20 hours of continuing education per biennium from an approved sponsor or organization.  Additional provisions address exemptions or extensions of time for compliance, documentation requirements, and evidence of continuing education for reinstatement or reactivation of an inactive license.  The regulations also revise sections pertaining to approval of examination or the receipt of examination results to make the regulations more adaptable to computerized testing and allow the board to accept equivalent education to that required for credentialing by the National Board on Respiratory Care if another equivalent, national credential becomes available.  Fees have been moved to Part I, General Provisions, without change.

18 VAC 85-40-10. Definitions.

A. The following words and terms when used in this chapter shall have the meanings ascribed to them in § 54.1-2900 of the Code of Virginia:

Board

Qualified medical direction

B. The following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"AARC" means the American Associate for Respiratory Care.

"Accredited educational program" means a program accredited by the Committee on Accreditation for Respiratory Care or any other agency approved by the NBRC for its entry level certification examination.

"Active practice" means a minimum of 160 hours of professional practice as a respiratory care practitioner within the 24-month period immediately preceding renewal or application for licensure if previously licensed or certified in another jurisdiction.  The active practice of respiratory care may include supervisory, administrative, educational or consultative activities or responsibilities for the delivery of such services.

"Advisory board" means the Advisory Board on Respiratory Care to the Board of Medicine as specified in § 54.1-2956 of the Code of Virginia.

"NBRC" means the National Board for Respiratory Care, Inc.

"Respiratory care practitioner" means a person as specified in § 54.1-2954 of the Code of Virginia.

18 VAC 85-40-35. Fees.

The following fees are required:

1. The application fee, payable at the time the application is filed, shall be $130.

2. The biennial fee for renewal of active licensure shall be $135 and for renewal of inactive licensure shall be $70, payable in each odd-numbered year in the license holder’s birth month.

3. The additional fee for late renewal of licensure within one renewal cycle shall be $50.

4. The fee for reinstatement of a license issued by the Board of Medicine pursuant to § 54.1-2904 of the Code of Virginia, which has lapsed for a period of two years or more, shall be $180 and must be submitted with an application for licensure reinstatement.

5. The fee for reinstatement of a license pursuant to § 54.1-2921 of the Code of Virginia shall be $2,000.

6. The fee for a duplicate license shall be $5, and the fee for a duplicate wall certificate shall be $15.

7. The fee for a returned check shall be $25.

8. The fee for a letter of good standing/verification to another jurisdiction shall be $10; the fee for certification of grades to another jurisdiction shall be $25.
PART II.

REQUIREMENTS FOR LICENSURE AS A RESPIRATORY CARE PRACTITIONER.

18 VAC 85-40-40. Application requirements.

An applicant for licensure shall submit the following on forms provided by the board:

1. A completed application and a fee as prescribed in 18 VAC 85-40-80 18 VAC 85-40-35.

2. Verification of professional education in respiratory care as required in 18 VAC 85-40-45.

3. Verification of practice as required on the application form.

4. Documentation Evidence of passage of the national examination as required in 18 VAC 85-40-50.

5. If licensed or certified in any other jurisdiction, documentation of active practice as a respiratory care practitioner and verification that there has been no disciplinary action taken or pending in that jurisdiction.

18 VAC 85-40-45. Educational requirements.

An applicant for licensure shall:

1. Be a graduate of an accredited educational program for respiratory care practitioners;  or

2. Hold current credentialing as a Certified Respiratory Therapist (CRT) or a Registered Respiratory Therapist (RRT) from the NBRC or any other credentialing body determined by the board to be equivalent.

18 VAC 85-40-50. Examination requirements.

An applicant for a license to practice as a licensed respiratory care practitioner shall submit to the board written evidence, verified by affidavit, that the applicant has passed the NBRC entry level examination for respiratory care, or its equivalent as approved by the board.

PART III.

RENEWAL AND REINSTATEMENT.

18 VAC 85-40-60. Renewal of license.

A. Every licensed respiratory care practitioner intending to continue his licensure shall biennially in each odd-numbered year in his birth month:

1. Register with the board for renewal of his license;

2. Pay the prescribed renewal fee at the time he files for renewal; and
3. Engage Attest that he has engaged in active practice as defined in 18 VAC 85-40-10. ; and

4. Attest to having met the continuing education requirements of 18 VAC 85-40-66.

B. A respiratory care practitioner whose licensure has not been renewed by the first day of the month following the month in which renewal is required shall pay a late fee as prescribed in 18 VAC 85-40-80 18 VAC 85-40-35.

18 VAC 85-40-61. Inactive license.

A. A licensed respiratory therapist who holds a current, unrestricted license in Virginia shall, upon a request on the renewal application and submission of the required fee, be issued an inactive license.  The holder of an inactive license shall not be entitled to perform any act requiring a license to practice respiratory care in Virginia.

B. To reactivate an inactive license, a licensee shall:

1. Submit the required application;

2. Pay a fee equal to the difference between the current renewal fee for inactive licensure and the renewal fee for active licensure;  and

3. Submit information on continued practice in another jurisdiction or other evidence of competency to return to active practice to include 10 hours of continuing education for each year in which the license has been inactive, not to exceed three years.

C. The board reserves the right to deny a request for reactivation to any licensee who has been determined to have committed an act in violation of § 54.1-2914 of the Code of Virginia or any provisions of this chapter.

18 VAC 85-40-65. Reinstatement.

A. In order to reinstate a license which has been lapsed for more than two years, a respiratory care practitioner shall file an application for reinstatement, pay the fee for reinstatement of his licensure as prescribed in 18 VAC 85-40-80 18 VAC 85-40-35, and submit to the board evidence of competency to practice to include 10 hours of continuing education for each year in which the license has been lapsed, not to exceed three years.  The board may specify additional requirements for reinstatement of a license so lapsed to include education, experience or reexamination.

B. A respiratory care practitioner whose licensure has been revoked by the board and who wishes to be reinstated shall make a new application to the board, fulfill additional requirements as specified in the order from the board and make payment of the fee for reinstatement of his licensure as prescribed in 18 VAC 85-40-80 18 VAC 85-40-35 pursuant to § 54.1-2921 of the Code of Virginia.

18 VAC 85-40-66.  Continuing education requirements.

A. On and after January 1, 2005, in order to renew an active license as a respiratory care practitioner, a licensee shall attest to having completed 20 hours of continuing respiratory care education as approved and documented by a sponsor recognized by the AARC within the last biennium. 

B. A practitioner shall be exempt from the continuing education requirements for the first biennial renewal following the date of initial licensure in Virginia.

C. The practitioner shall retain in his records the completed form with all supporting documentation for a period of four years following the renewal of an active license.

D. The board shall periodically conduct a random audit of its active licensees to determine compliance.  The practitioners selected for the audit shall provide all supporting documentation within 30 days of receiving notification of the audit. 

E. Failure to comply with these requirements may subject the licensee to disciplinary action by the board.

F. The board may grant an extension of the deadline for continuing competency requirements, for up to one year, for good cause shown upon a written request from the licensee prior to the renewal date.

G. The board may grant an exemption for all or part of the requirements for circumstances beyond the control of the licensee, such as temporary disability, mandatory military service, or officially declared disasters.  
PART V.

FEES.

18 VAC 85-40-80. Fees. (Repealed.)

The following fees are required:

1. The application fee, payable at the time the application is filed, shall be $130.

2. The biennial fee for renewal of active licensure shall be $135 and for renewal of inactive licensure shall be $70, payable in each odd-numbered year in the license holder's birth month.

3. The additional fee for late renewal of licensure within one renewal cycle shall be $50.

4. The fee for reinstatement of a license issued by the Board of Medicine pursuant to § 54.1-2904 of the Code of Virginia, which has lapsed for a period of two years or more, shall be $180 and must be submitted with an application for licensure reinstatement.

5. The fee for reinstatement of a license pursuant to § 54.1-2921 of the Code of Virginia shall be $2,000.

6. The fee for a duplicate license shall be $5, and the fee for a duplicate wall certificate shall be $15.

7. The fee for a returned check shall be $25.

8. The fee for a letter of good standing/verification to another jurisdiction shall be $10;  the fee for certification of grades to another jurisdiction shall be $25.

NOTICE: The forms used in administering 18 VAC 85-40, Regulations Governing The Practice of Respiratory Care Practitioners, are listed below. Any amended or added forms are reflected in the listing and are published following the listing.

FORMS

Instructions for Completing a Respiratory Care Practitioner Application (rev. 8/99). 

Application for a License to Practice as a Respiratory Care Practitioner (rev. 2/99). 

Instructions for Completing Reinstatement of Respiratory Therapy License (eff. 8/99). 

Application for Reinstatement as a Respiratory Care Practitioner (eff. 7/98). 

Form #A, Claims History Sheet (rev. 7/98). 

Form #B, Activity Questionnaire (rev. 7/98). 

Form #C, Clearance from Other State Boards (rev. 7/98). 

Form #L, Certificate of Professional Education (rev. 2/99). 

Verification of Certification Request Form (NBRTC) (rev. 7/98). 

Renewal Notice and Application (rev. 9/00 9/02). 
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RECEIPT—KEEP THIS PORTION FOR YOUR RECORDS—DO NOT RETURN

«First_ Name» «Last_Name» | Renewal Fee--Amount $135.00
«License_Type» - «License_No»
Renewal Period: «begin_period» to «end_period» | Current Expiration Date: «L_Expiration_Date»

1. For name changes, cross out any incorrect information on the front of the renewal form, write the correct name and check
the box on return envelope. Enclose a copy of your marriage license or court order for name changes.

2. Address changes, cross out any incorrect information on the front of the renewal form, write the correct address and
check the box on return envelope.

3. Detach "renewal form" portion and return completed form with your check in attached return envelope.

4. Make checks payable to “Treasurer of Virginia.” Visit our website at www.dhp.state.va.us

Please fold and tear on perforated line

Renewal Form for «License_Type» Amount Due:

«License_No» | Renewal Period: «begin_period» to «end_period» $135.00
«First_Name» «Middle_Name» «Last_Name»
«L_Address_Line_1», «L_Address_Line_2», «L_Address_Line_3»

(] F wish to renew in an active status and enclose fee of $135.00, and attest to completion of at least 20 hours of continuing education
activities within the two years immediately preceding this renewal cycle.
] I wish to renew in an active status, and have not met the 20 hours of CE requirement and request a 6 month extension.
(] | wish to renew in an inactive status and enclose fee of $70.00 (No practice authorized)
[ Check here if you do not wish to renew, and sign.
Signature

If Payment for active licensure is received by Board After «L_Expiration_Date», Amount Due $185.00
If Payment for inactive licensure is received by Board After «L_Expiration_Date», Amount Due $115.00

Do not staple check to renewal form or fold renewal form.

«Scan_Line»
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. Hoe b o Disclosure of Addresses L e
Some licensees have expressed concern that their residence address is accessible. Consistent with Virginia law and the mission of the Depariment of Health
Professions addresses of licensees are made available to the public. This has been the policy and the pracfice of the Commonwealth for many years. However, the
application of new technology makes such information more accessible.

In most cases it is permissible for an individual to provide an address of record other than a residence, such as a Post Office Box or a practice location.
Changes of address may be made at the time of renewal or at anytime by written notification to the appropriate health regulatory board. Please be advised that all
notices from the board, to include renewal notices, licenses, and other legal documents, will be mailed to the address provided.
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