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Proposed Regulations


DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation: 12 VAC 30-110. Eligibility and Appeals (adding 12 VAC 30-110-1350 through 12 VAC 30-110-1410).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of Virginia; 42 CFR 435.906 and 435.907.
Public Hearing Date: N/A -- Public comments may be submitted until February 14, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Pat Sykes, Manager, Policy Division, Department of Medical Assistance Services, 600 E. Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-7958, FAX (804) 786-1680 or e-mail psykes@dmas.state.va.us.

Basis: Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services (BMAS) the authority to administer and amend the Plan for Medical Assistance. Federal regulations at 42 CFR 435.906 and 435.907 provide that an individual must be afforded an opportunity to apply for Medicaid. The agency must require a written application from the applicant, his authorized representative or, in the case of an incompetent or incapacitated individual, someone acting responsibly on his behalf.

Purpose: This regulation is essential to protect the health and welfare of citizens and for the efficient and economical performance of an important governmental function. This regulation is necessary to specify who is legally able to apply for Medicaid for himself or on behalf of another person and to prevent persons who are not legal representatives from making applications.

Medicaid is a multi-billion dollar program that expends public funds to purchase health care on behalf of eligible individuals. The department must ensure that program funds are expended only on behalf of eligible individuals and protect the program from fraud and abuse. Eligibility determination is based upon personal and financial information submitted by individuals applying for Medicaid or by individuals applying on behalf of others. In addition, certain legal assignments of rights must be provided as a condition of eligibility.

The adult caretaker relative who is allowed to apply for Medicaid for a child is the same individual who may apply for FAMIS program benefits.

Substance: This regulatory action proposes state regulations concerning which individuals are authorized to sign Medicaid applications. In the past, the department has found itself faced with applications filed without the knowledge and approval of the applicant or filed on behalf of incompetent or incapacitated individuals by others who have no legal authority to conduct business on behalf of the applicant. The department proposes this regulation to ensure that applications are only filed with the full knowledge and consent of an applicant or by someone legally acting on his behalf.

Issues: The primary advantage in promulgating these regulations is to legally establish who may sign applications and otherwise conduct Medicaid business in the applicant’s name. The regulations serve to protect individuals who are unable to sign applications on their own behalf by specifying who is authorized to act on their behalf and prohibit individuals who have no legal authority from acting on behalf of another when applying for Medicaid. There are no disadvantages to the public, agency or the Commonwealth.

Fiscal Impact: These changes in Medicaid regulations are necessary in order to develop uniform verification procedures between Medicaid and FAMIS for children. These changes, as well as other operational changes to the two programs, are designed to increase access to the child health insurance programs for Virginia’s children. This will result in increased expenditures in these programs, which is being factored into projections of future expenditures for both programs.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulations will establish rules allowing a Medicaid applicant’s parent, caretaker relative, legal guardian or conservator, attorney-in-fact or authorized representative to sign and file an official application form on behalf of the applicant. In addition, the proposed rules will define who can serve as an authorized representative for adult Medicaid applicants who are at least 18 years old, child applicants who are less than 18 years old, and for deceased applicants under various circumstances.

Estimated economic impact. The proposed regulations will establish rules for who can sign and file Medicaid applications on behalf of an applicant. Currently there are no regulations on who may file and sign a Medicaid application. Application procedure is handled under a departmental policy and procedure. Medicaid serves aged, disabled, pregnant women, children, and families with children. In 2001, approximately 170,000 applications were received from these individuals for Medicaid.

The proposed regulations will allow an applicant’s parent, caretaker relative, legal guardian or conservator, attorney-in-fact or authorized representative to sign and file an official application form on behalf of the applicant. In addition, the proposed rules will define who can serve as an authorized representative for adult applicants who are at least 18 years old, child applicants who are less than 18 years old, and for deceased applicants under various circumstances. For example, employees of the Department of Mental Health, Mental Retardation, and Substance Abuse will be allowed to submit a Medicaid application for patients, a minor child who is a parent will be allowed to apply for his or her own child, an authorized employee of a child placing agency will be allowed to apply for a child in foster care, etc.

In the past, the Department of Medical Assistance Services (the department) received a few Medicaid applications that were filed without the applicant’s knowledge or consent. Examples include a bill collector or a healthcare provider applying for a patient, or two siblings having disagreement on whether to apply for Medicaid or not on behalf of their parent. These actions have resulted in inappropriate eligibility determinations and payment of health care expenses. As a response, the department implemented the Medicaid application policy and procedures, which have been in effect since 1996. The proposed regulations contain the same requirements as those currently enforced under the department’s policy. Thus, no significant economic effect is expected upon promulgation of the proposed regulations. However, the proposed rules will provide regulatory authority to the department in enforcement of Medicaid application procedure already in place and may eliminate litigation costs that could arise if someone challenges the department’s authority. Also, the proposed regulations will provide publicly available information as to who can file a Medicaid application and under what circumstances someone may act on behalf of another.

A significant change that has been implemented with regards to who can sign an application since 1996 is the change in September 2002 when a caretaker relative was allowed to apply for Medicaid on behalf of a child under the age of 18. Previously, the department did not allow relatives such as sister-in-laws or grandparents taking care of a grandchild to apply for Medicaid unless the relative had legal custody of the child or the parent designated the relative to act on the parent’s behalf. The reason for this change was the statutory change enacted by the 2002 Session of the General Assembly, Item 324 C of the Appropriation Act, allowing any adult caretaker relative with whom a child lives to file an application for Family Access to Medical Insurance Security (FAMIS) Plan for children. The application procedures for Medicaid and FAMIS are interrelated. In fact, there is a combined application form for both programs. Though both may cover the same services for children, FAMIS is for uninsured children whose parents have too much income to qualify for Medicaid.1 For each child health application, the department must determine first if the child is eligible to receive services under Medicaid before making a FAMIS eligibility determination. Thus, it is critical that both programs, FAMIS and Medicaid, have similar rules regarding who can file the application. Without similar rules, an application may be submitted by a caretaker relative and deemed unacceptable for Medicaid. However, the FAMIS program would permit this application to be accepted. The problem arises because the child must be found ineligible for Medicaid due to excess income before a FAMIS eligibility determination can be performed. An application filed by someone not authorized to do so would prohibit an eligibility determination for Medicaid which in turn would prevent making an eligibility determination for FAMIS.

This change will affect all applications for Medicaid and is expected to increase the number of applications received on behalf of children for assistance under the Medicaid program, such as doctor visits, hospital coverage, prescription drugs, etc. The department believes that some children live with caretaker relatives that, in the past, were not able to apply for Medicaid on behalf of the child. With the proposed change, caretaker relatives will be authorized to apply on behalf of the child. Children who are affected by this change currently may not be receiving appropriate health care or, if they are, medical expenses may be paid out of pocket or by some other entity such as a charity. Thus, allowing caretaker relatives to apply for Medicaid on behalf of a child may increase the services provided to that child. If services are currently received, but paid by some other entity, the funding source for these health care expenses will shift to the Medicaid program. In both cases, the proposed change is expected to increase the health care payments under Medicaid. The department believes that the increase in the number of applications may be minimal, but does not have any estimate for the size of the potential increase in expenditures under Medicaid.

Businesses and entities affected. The proposed regulations will apply to approximately 170,000 Medicaid applicants annually. However, the substantive changes in the proposed regulations are estimated to affect only a small number of children who live with a caretaker relative who does not currently have custody of the child or authorization from the child’s parent to file an application form.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. With the proposed changes, some additional children may receive services under Medicaid. To the extent this happens, there is likely to be an increase in demand for labor in the health care industry. Because of the minimal impact on the number of applications expected to be received as a result of this regulation, the department does not project a significant increase in staffing needs.

Effects on the use and value of private property. To the extent the services provided to additional individuals improve the profitability of health care providers, there may be a positive impact on their value.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency concurs with the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Authorized Applicant (12 VAC 30-110).

Summary:

This proposed regulation establishes which individuals and the circumstances in which those individuals who have been appointed by a Medicaid applicant as an authorized representative may sign applications and otherwise conduct business with Medicaid in the applicant’s name.

PART IX.
APPLICATIONS FOR MEDICAID.

12 VAC 30-110-1350. Definitions.

"Applicant" means a person who has directly or through his authorized representative made written application for Medicaid at the Department of Medical Assistance Services' Central Processing Unit or at the local social services department serving the locality in which he is a resident or, if institutionalized, the locality in which he last resided outside an institution.

"Authorized representative" means a person who is authorized to conduct the personal or financial affairs for an individual who is age 18 or older.

"Caretaker relative" means an individual who is age 18 or older, who is not a parent, but who is related to a child by blood or marriage and who lives with and assumes responsibility for day-to-day care of the child in a place of residence maintained as his or their own home.

"Competent individual" means a person who has not been judged by a court to be legally incapacitated.

"Conservator" means a person appointed by a court of competent jurisdiction to manage the estate and financial affairs of an incapacitated individual.

"Family substitute representative" means a spouse or designated relative who is willing and able to take responsibility for the individual's personal or financial affairs. The relatives who may be substitute representatives are, in this preferred order, the individual's adult child, parent, adult sibling, adult grandchild, adult niece or nephew, aunt or uncle.

"Guardian" means a person appointed by a court of competent jurisdiction to be responsible for the personal affairs of an incapacitated individual, including responsibility for making decisions regarding the person’s support, care, health, safety, habilitation, education, therapeutic treatment, and, if not inconsistent with an order of commitment, residence.

"Incapacitated individual" means a person who, pursuant to an order of a court of competent jurisdiction, has been found to be incapable of receiving and evaluating information effectively or responding to people, events, or environments to such an extent that the individual lacks the capacity to (i) meet the essential requirements of his health, care, safety, or therapeutic needs without the assistance or protection of a guardian or (ii) manage property or financial affairs or provide for his support or for the support of his legal dependents without the assistance or protection of a conservator.

"Legal emancipation" means the minor has been declared emancipated by a court of competent jurisdiction. A married minor is not emancipated unless a court has declared the married minor emancipated from his parents.

12 VAC 30-110-1360. Right to apply.

A competent individual who is at least 18 years of age cannot be refused the right to complete an application for himself and cannot be discouraged from asking for assistance for himself under any circumstances.

12 VAC 30-110-1370. Applicant's signature.

The applicant must sign a state-approved official application form, even if another person fills out the form, unless the application is filed and signed by the applicant's parent, caretaker relative, legal guardian or conservator, attorney-in-fact or authorized representative. If the applicant cannot sign his name, but can make a mark, the mark must be correctly designated and witnessed by one person.

12 VAC 30-110-1380. Authorized representative for individual age 18 or older.

A. Patients in the Department of Mental Health, Mental Retardation and Substance Abuse Services (DMHMRSAS) facilities may have applications submitted on their behalf by employees of the DMHMRSAS.

B. The authorized representative of an incapacitated individual shall be the individual's legally appointed guardian or conservator.

C. A competent individual may sign an application on his own behalf or may designate anyone to be his authorized representative to file a Medicaid application on his behalf. If a competent individual wants another person to file a Medicaid application for him, he must designate the authorized representative in a written statement that is signed by the individual applicant. The authorized representative statement is valid for the life of the Medicaid application or until the applicant changes or removes his authorized representative. If the application is approved, the authorized representative statement is valid for any subsequent review and redetermination until the applicant's Medicaid eligibility is cancelled. If the applicant reapplies for Medicaid after Medicaid is cancelled, he must sign the application or provide a new authorized representative statement.

D. When an individual has given power-of-attorney to another person that includes the power to conduct the applicant's business affairs, the attorney-in-fact is considered the applicant's authorized representative.

E. For an individual who has not been determined by a court to be legally incapacitated, but who is reported to be mentally unable to sign his name or to make a mark, an application may be signed under the following circumstances:

1. When it is reported that an individual cannot sign the application and the individual does not have an attorney-in-fact, an authorized representative or a family substitute representative, the individual's inability to sign the application must be verified by a written statement from the individual's physician that the individual is mentally unable to sign and file a Medicaid application because of the individual's diagnosis or condition.

2. If the individual does not have an attorney-in-fact and has not signed a statement authorizing another person or organization to apply for Medicaid on his behalf, the applicant's spouse will be considered to be the individual's authorized representative. If the individual is not married or is estranged from his spouse or his spouse is unable to represent him, the individual's authorized representative shall be a family substitute representative.

3. Treatment of an individual who is unable to sign and who has no authorized representative or family substitute representative:

a. When motion to appoint a guardian or conservator has been filed with the court, but a final determination has not been ordered. When an individual’s physician has verified that he is unable to sign the Medicaid application and the individual has no legal representative, a determination of Medicaid eligibility shall not be completed until a guardian or conservator has been appointed. Any application filed on behalf of such individual shall be held in pending status until the appointment of a legal guardian or conservator. The eligibility worker shall mail the legal guardian or conservator a copy of the Medicaid application. The legal guardian or conservator shall have 10 working days after appointment to sign and return the Medicaid application and documentation of the guardian or conservator’s appointment. If the application has not been signed by the deadline, eligibility for Medicaid shall be denied.

b. When motion to appoint a guardian or conservator has not been filed with the court. When a motion to appoint a guardian or conservator has not been filed with the court, the eligibility worker shall refer the individual to the Adult Protective Services unit in the local department of social services. The Medicaid application shall be held in pending status until the adult protective services investigation is complete. If the completed adult protective services investigation concludes that guardianship proceedings will not be initiated, the application must be signed by the applicant or the applicant must sign a statement designating an authorized representative. If after 10 working days the application is not signed, eligibility for Medicaid shall be denied.

12 VAC 30-110-1390. Authorized representative for children under 18 years of age.

A. Patients under 18 years of age in facilities operated by the DMHMRSAS may have applications submitted by employees of the DMHMRSAS.

B. A minor child under 18 years of age who is a parent may apply for Medicaid for his own child.

C. An authorized employee of the public or private child-placing agency that has custody of the child must sign the Medicaid application for a child under 18 years of age that is in foster care.

D. A child applicant who is under 18 years of age is not legally able to sign a Medicaid application for himself unless he is legally emancipated from his parents. If the child applicant is not legally emancipated, his parents shall sign the application on the child applicant’s behalf. If the child applicant is married and the child applicant’s spouse is 18 years of age or older, the spouse may sign the application on the child applicant's behalf. If the child applicant does not live with a parent or spouse who is 18 years of age or older, the adult who has legal custody or who is the legal guardian of the child applicant, or the caretaker relative with whom the child applicant lives must sign the application. A child applicant's parent, guardian, legal custodian or caretaker relative may designate an authorized representative to complete a Medicaid application on behalf of the child applicant. The authorization must be in writing in accordance with 12 VAC 30-110-1380.

E. If the child applicant has no adult guardian, adult caretaker relative, or legal custodian, then the caregiver for the child applicant is responsible for seeking custody or guardianship of the child applicant:

1. If a motion has been filed in court to appoint a guardian or seek legal custody of the child, the Medicaid application shall be held in a pending status. If verification is received within 10 working days that court action has been initiated, the application will be continued until the guardian is appointed or custody is awarded. When the guardian has been appointed or custody awarded, the eligibility worker must provide the Medicaid application to the guardian or custodian. The guardian or custodian must return the signed application and documentation of his appointment within 10 working days. If the application or documentation is not returned by either 10-day deadline, Medicaid eligibility shall be denied.

2. If guardianship or custody procedures have not been filed with the court, the eligibility worker must refer the child to the appropriate child welfare service worker. The application for Medicaid shall be held in a pending status until the service investigation is completed and any court proceedings are completed. If the court emancipates the child, the child must sign the application and return it to the eligibility worker within 10 working days. If a guardian is appointed or custody awarded, the eligibility worker must provide the Medicaid application to the guardian or custodian. The guardian or custodian must return the signed application and documentation of his appointment within 10 working days. If the application or documentation is not returned by the deadline, Medicaid eligibility shall be denied.

12 VAC 30-110-1400. Authorized representative for a deceased applicant.

An application may be made on behalf of a deceased person by his guardian or conservator, attorney-in-fact, executor or administrator of his estate, his surviving spouse, or his surviving family member, in this order of preference: adult child, parent, adult sibling, adult niece or nephew, or aunt or uncle. Such application must be filed within the three-month period subsequent to the month in which the death occurred if the deceased applicant received a Medicaid-covered service on or before the date of death and the date of service occurred within a month covered by the Medicaid application.

12 VAC 30-110-1410. Persons prohibited from signing an application.

An employee of, or an entity hired by, a medical service provider who could obtain Medicaid payments shall not sign a Medicaid application for a deceased individual or on behalf of an individual who cannot designate an authorized representative.

VA.R. Doc. No. R02-165; Filed November 21, 2002, 11:36 a.m.

1 Medicaid covers children with family income at or below 133% of the federal poverty guidelines. FAMIS covers children who have family income above 133% of the federal poverty guidelines, but below 200% of the federal poverty guidelines.
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