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Proposed Regulations


BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation: 18 VAC 65-20. Regulations of the Board of Funeral Directors and Embalmers (amending 18 VAC 65-20-10, 18 VAC 65-20-50, 18 VAC 65-20-70, 18 VAC 65-20-170, 18 VAC 65-20-350, 18 VAC 65-20-400, 18 VAC 65-20-440, 18 VAC 65-20-500, 18 VAC 65-20-570, 18 VAC 65-20-580, 18 VAC 65-20-590, and 18 VAC 65-20-700).

Statutory Authority: § 54.1-2400 and Chapter 28 (§ 54.1-2800 et seq.) of Title 54.1 of the Code of Virginia.
Public Hearing Date: February 4, 2003 - 9 a.m.
Public comments may be submitted until February 28, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.
Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations, levy fees, administer a licensure and renewal program, and discipline regulated professionals.

The legal authority to promulgate regulations for the licensure and practice of funeral establishments and funeral service licensees is found in Chapter 28 of Title 54.1 of the Code of Virginia.

Purpose: Amendments to the regulation are necessary to address several problems identified during regulatory review. For several years, the board has been concerned that consumers were often unaware that they were dealing with a branch establishment in making funeral arrangements. There have been no criteria for establishing a branch and no requirements for disclosure or identification to the public. The board has also been concerned that the public was often unaware that the establishment with which they were dealing was in fact a branch of a main establishment and that certain services, such as embalming, had to be performed at another location. There were also concerns that if a problem arose requiring the use of a preparation room, there may not be a plan in place to address the need. In developing regulations, the board considered the need for disclosure and identification of a branch or chapel as a part of another establishment and also adopted amendments to require a plan for transporting dead human bodies for embalming and disclosure to the consumer of such transportation for services not available at the branch. Such requirements will protect the public by giving the consumer more information and some assurance that services not available at a branch will be performed according to a written plan.

Other amendments or additions to regulation are proposed to provide greater protection to the public health, safety and welfare in guarding against the spread of infectious disease and in assuring the waste materials are disposed of in accordance with local, state and federal law. An amendment to require courtesy card holders to practice in Virginia in accordance with the license held in another state will provide some assurance that funeral directors or embalmers are not practicing outside their expertise. An amendment to require reinspection of a facility after it has been purchased from a previous owner will also give greater protection to employees and members of the public who come into the establishment as consumers or guests. Finally, an addition to the grounds for unprofessional conduct will make it clear that the board can take disciplinary action against a license for any violation of law or regulation.

Substance: The proposed amendments add a definition and requirements for a branch establishment, modify the requirements for a change of ownership, provide additional access to licensure by endorsement, clarify the scope of practice for courtesy card holders, and require persons who handle remains with a surface transportation and removal service registration to have OSHA training. Other recommendations for the preparation room and its equipment and for documentation of embalming came from a task force on the inspection process.

Issues: Advantages or disadvantages to the public: The intent of the amended regulations is to better inform and protect consumers of funeral services. Requirements for a branch are intended to ensure that the public dealing with such an entity is aware that it is a branch of another establishment and that the deceased may be transported to another facility for purposes of embalming or other services not available at the branch. Requirements for courtesy card holders and for surface removal and transportation companies will provide some assurance that the public is protected by adherence to OSHA standards and by having qualified professionals handling some aspect of the disposition of remains.

There are no disadvantages of these amendments to the public who is better protected and informed by the amendments.

Advantages or disadvantages to the agency or the Commonwealth: Clarification of certain rules may result in fewer calls to the board office. Modifications to regulation that responded to the recommendations of the Inspection Task Force may result in fewer citations on inspection for such things as the location of the embalming report or the eye wash station and the storage of embalming and preparation materials. Fewer inspection violations could result in fewer disciplinary cases being opened for the board.

There are no disadvantages to the agency or the Commonwealth.

Fiscal Impact: Projected cost to the state to implement and enforce:

Fund source: As a special fund agency, the board must generate sufficient revenue to cover its expenditures from nongeneral funds, specifically the renewal and application fees it charges to practitioners for necessary functions of regulation.

Budget activity by program or subprogram: There is no change required in the budget of the Commonwealth as a result of this program.

One-time versus ongoing expenditures: The agency will incur some one-time costs (less than $1,000) for mailings to the Public Participation Guidelines mailing lists, conducting a public hearing, and sending copies of final regulations to regulated entities. Every effort will be made to incorporate those into anticipated mailings and board meetings already scheduled.

Projected cost to localities: There are no projected costs to localities.

Description of entities that are likely to be affected by regulation: The entities that are likely to be affected by these regulations would be licensed funeral directors, embalmers or licensed funeral service providers and the funeral establishments in which they work. In addition, there may be some effect on surface removal and transportation firms and courtesy card holders.

Estimate of number of entities to be affected:

Funeral service providers
1,446

Funeral directors
163

Embalmers
8

Courtesy card holders
88

Crematories
53

Surface transportation and removal services
34

Funeral establishments
495

Projected costs to the affected entities: There should be no additional cost to most licensees; the requirements for a "branch" or "chapel" will impose no new costs on licensees. The required identification and disclosures can be added to existing forms or set out separately.

There will be a new fee for approximately 20 funeral establishments that are seeking or have been granted a waiver for a full-time manager. The fee of $100 may be shared by the establishments sharing a manager. Initial approval or renewal of the waiver is not automatic and must be handled individually by staff, who must verify with the office of Vital Statistics that the funeral homes continue to qualify. Board approval of a waiver has typically been delegated to the Executive Director, but the board retains authority to approve or disapprove so it considers the waivers at each of its meetings.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Funeral Directors and Embalmers (board) proposes to: (i) require that the license, general price list, itemized statement, public information materials, and advertisements for branches and chapels clearly reflect the name of the main establishment, (ii) mandate that if the preparation of dead human bodies may require that a body be transported between a main establishment, branch, or chapel and another such facility, a statement be given to the next of kin or designee making that clear, and the branch or chapel shall maintain on file and make available for inspection a written plan detailing the method and approximate time required for transporting the body to another location for purposes of embalming or in the event there is a need for services for which a preparation room is necessary, (iii) lower two fees and establish one new fee, and (iv) permit the use of fiberglass morgue tables.

Estimated economic impact. The proposed regulations define a “branch” or “chapel” as “a secondary location or other facility where the practice of funeral services occurs, which is owned and operated by a main funeral service.” The board proposes to require that the license, general price list, itemized statement, public information materials, and advertisements for branches and chapels clearly state that the facility is a branch or chapel and identify the main establishment. According to the Department of Health Professions (department), most branches and chapels already comply with this proposed requirement, but there has been some confusion concerning some branch and chapels that do not explicitly make clear their affiliation. A representative from the Association of Independent Funeral Homes of Virginia has expressed concern that changing the general price list, itemized statement, public information materials, advertisements, etc., to indicate their affiliation will cost funeral homes thousands of dollars. The department points out that the requirement could be met by using the existing materials and adding a sheet of paper (or perhaps a sticker) indicating the branch or chapel’s affiliation. Also, the department states that they will give establishments a reasonable amount of time to make the changes. There will be no charge to change the establishment’s license to reflect its affiliation.1
Most affected establishments would eventually produce new general price lists, itemized statements, public information materials, and advertisements regardless of this proposed requirement. Thus, the requirement causes costs to be incurred earlier than they would have otherwise have occurred, but otherwise do not significantly add to firms’ expenses. The information disclosure concerning affiliation is potentially quite useful for the public. For example, individuals wishing to compare prices and services among funeral homes will be able to make better-informed decisions if they know that certain homes share ownership and likely coordinate prices and services. Given the significant value to consumers of the public disclosure of affiliations, the benefit of this proposed requirement likely exceeds the costs to affected establishments of changing their general price lists, itemized statements, public information materials, and advertisements.

The board proposes to require that if the preparation of human remains may require that the remains be transported between a main establishment, branch, or chapel and another such facility, a statement be given to the next of kin or designee making that clear. According to the department, this issue is of great concern to some clients (individuals purchasing funeral services). The cost of producing the statement for funeral homes would be small; an additional piece of paper with the statement could be given to the client or alternatively it could be incorporated in another document given to the next of kin or designee. Since with the information disclosure the public will be able to make better-informed decisions and the cost of providing the information is small, this proposed amendment to the regulations will produce a net benefit.

The board also proposes to require that if the preparation of human remains may require that the remains be transported between a main establishment, branch, or chapel and another such facility, that the branch or chapel maintain on file and make available for inspection a written plan detailing the method and approximate time required for transporting the body to another location for purposes of embalming or in the event there is a need for services for which a preparation room is necessary. Unembalmed dead human bodies can be significant vectors of disease, particularly when handled improperly and left in particular conditions (heat, for example) for too long. By requiring branches and chapels to detail the method they use and the approximate time they take transporting a dead human body to another location for purposes of embalming, etc., the board helps inspectors determine whether the branches and chapels can feasibly perform this function safely. The cost to branches and chapels of recording how they transport bodies is small. Thus the benefits of this proposal likely outweigh the costs.

In order to better reflect the department’s costs in regulating and providing services for specific activities, the board proposes to: (i) lower the fee for a duplicate license, registration or courtesy card from $25 to $15, (ii) lower the fee for a duplicate wall certificate from $50 to $25, and (iii) establish a $100 fee for a waiver of the full-time manager requirement. Changing fees to better reflect the department’s costs is an improvement in equity. The lower fees for the duplicate license, certification, and wall certificate will of course be beneficial for those individuals obtaining those items, while the new fee for waiver of the full-time manager requirement (a service that already exists) adds costs to firms seeking the waiver.

The current regulations require that preparation rooms be equipped with a metal or porcelain morgue table. The proposed regulations permit a third option for morgue tables: fiberglass. The additional option is clearly beneficial in that it provides an additional option for funeral home owners.

Businesses and entities affected. The proposed regulations affect the 1,446 funeral service providers, 163 funeral directors, 8 embalmers, 88 courtesy card holders, 53 crematories, 495 funeral establishments, and potential funeral service clients (next of kin, etc.) in the Commonwealth.

Localities particularly affected. The proposed regulations affect all Virginia localities.

Projected impact on employment. The proposed amendments will not significantly affect employment levels.

Effects on the use and value of private property. Individuals who need to obtain a duplicate license, registration, or courtesy card will save $10. Individuals that desire a duplicate wall certificate will save $25. The wall certificates are decorative and are not required. The lower fee may encourage increased purchases of wall certificates. The new $100 fee for the waiver of the full-time manager requirement will decrease the value of their employer by a commensurate amount. Branches and chapels that do not already make clear on their general price list, itemized statement, public information materials, and advertisements that they are affiliated with a main funeral service will incur costs in reproducing their materials (with the required information) sooner than they would have otherwise. Since these firms are being required to alter the timing of the expenditures from the timing they have determined to be ideal, they are incurring some cost.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Funeral Directors and Embalmers concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 65-20, pursuant to a periodic review and clarification of its regulations.

Summary:

The proposed amendments establish criteria for locating a branch establishment, modify the requirements for a change of ownership, provide additional access to licensure by endorsement, clarify the scope of practice for courtesy card holders, and require persons who handle remains with a surface transportation and removal service registration to have OSHA training. In addition, proposed amendments update requirements for a preparation room and its equipment and for documentation of embalming.

18 VAC 65‑20‑10. Definitions.

Words and terms used in this chapter shall have the definitions ascribed in § 54.1‑2800 of the Code of Virginia or in 16 CFR Part 453, Funeral Industry Practices, of the Federal Trade Commission, which is incorporated by reference in this chapter. In addition, the following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Branch" or "chapel" means a secondary location or other facility where the practice of funeral services occurs, which is owned and operated by a main funeral service establishment.

"Courtesy card" means the card issued by the board which grants limited and restricted funeral service privileges in the Commonwealth to out‑of‑state funeral service licensees, funeral directors, and embalmers.

"Cremation urn" means a wood, metal, stone, plastic, or composition container or a container of other material, which is designed for encasing cremated ashes.

"Cremation vault" or "cremation outer burial container" means any container which that is designed for encasement of an inner container or urn containing cremated ashes. Also known as a cremation box.

"Establishment manager" means a funeral service licensee or licensed funeral director designated as the manager of record who is responsible for the direct supervision and management of a funeral service establishment or branch facility.

"FTC" means the Federal Trade Commission.

18 VAC 65‑20‑50. Posting of license.

A. Each licensee shall post an original or photocopy of his license in a place conspicuous to the public, such as the arrangement office, consumers of funeral services in each establishment or branch where he is employed.

B. The establishment license shall be posted in a place conspicuous to the public, such as the arrangement office consumers of funeral services.

18 VAC 65‑20‑70. Required fees.

A. The following fees shall apply for initial licensure or registration and for renewal of licensure or registration:

1. License to practice funeral service or as a funeral director or an embalmer
$150

2. Funeral service establishment license
$225

3. Surface transportation and removal service registration
$250

4. Courtesy card
$100

5. Crematory
$100

6. Waiver of full-time manager requirement
$100

B. Other fees.

1. Reinstatement fee for each year of licensure or registration expiration
$50

2. Change of manager or establishment name
$50

3. Verification of license or registration to another state
$50

4. Duplicate license, registration, or courtesy card
$25 $15

5. Duplicate wall certificates
$50 $25

6. Change of ownership
$100

7. Reinspection for change of location or ownership
$100

18 VAC 65‑20‑170. Requirements for an establishment license.

A. No person shall maintain, manage, or operate a funeral service establishment in the Commonwealth, unless such establishment holds a license issued by the board. The name of the funeral service licensee or licensed funeral director designated by the ownership to be manager of the establishment shall be included on the license.

B. Except as provided in § 54.1‑2810 of the Code of Virginia, every funeral service establishment and every branch or chapel of such establishment, regardless of how owned, shall have a separate establishment manager who is employed full time by the establishment for at least 40 hours a week.

C. At least 45 days prior to opening an establishment, an owner or licensed manager seeking an establishment license shall submit simultaneously a completed application, any additional documentation as may be required by the board to determine eligibility, and the applicable fee. An incomplete package will be returned to the licensee. A license shall not be issued until an inspection of the establishment has been completed and approved.

D. Within 30 days following a change of ownership, the owner or licensed manager shall notify the board, request a reinspection of the establishment, submit an application for a new establishment license with documentation that identifies the new owner, and pay the licensure and reinspection fees as required by 18 VAC 65‑20‑70. Reinspection of the establishment may occur on a schedule determined by the board, but shall occur no later than one year from the date of the change.
E. Identification requirements for a branch or chapel.

1. The license of a branch or chapel shall clearly reflect the name of the main establishment.

2. The general price list and the itemized statement shall clearly state that the facility is a branch or chapel and identify the name of the main establishment.

3. All public informational materials or advertisements relating to services provided at or by the branch or chapel, either in print or electronic format, shall state that the facility is a branch or chapel and identify the name of the main establishment.

F. If the preparation of dead human bodies may require that a body be transported between a main establishment, branch, or chapel and another such facility, the following are also required:

1. A statement shall be given to the next of kin or designee, disclosing that the body may be transported for services for which a preparation room is necessary; and

2. The branch or chapel shall maintain on file and make available for inspection a written plan, detailing the method and approximate time required for transporting a dead human body to another location for purposes of embalming or in the event there is a need for services for which a preparation room is necessary.

18 VAC 65‑20‑350. Requirements for licensure by reciprocity or endorsement.

A. Licenses for the practice of funeral service or its equivalent issued by other states, territories, or the District of Columbia may be recognized by the board and the holder of such license or licenses may be granted a license to practice funeral service within the Commonwealth, as follows:

1. Reciprocity. Licenses may be granted by reciprocity provided that the same privileges are granted by the other jurisdiction to Virginia funeral service licensees by the establishment of substantially similar licensure requirements and reciprocity agreements between the two jurisdictions; or

2. Endorsement. Licenses may be granted to applicants by the board on a case‑by‑case basis if the applicant holds a valid license for the practice of funeral service or its equivalent in another state, territory, or the District of Columbia and possesses credentials which are substantially similar to or more stringent than required by the Commonwealth for initial licensure and the examinations and passing grades received by the applicant are equivalent to those required by the board at the time the applicant was initially licensed.

B. An applicant for licensure by reciprocity or endorsement shall pass the Virginia State Board Examination.

18 VAC 65‑20‑400. Registration of surface transportation and removal services.

All persons applying to own or operate a surface transportation and removal service, according to requirements of § 54.1‑2819 of the Code of Virginia, shall submit an application package for registration which shall include:

1. A completed and signed application;

2. The fee prescribed in 18 VAC 65‑20‑70 A 3; and

3. Additional documentation as may be required by the board to determine eligibility of the applicant, including, but not limited to, evidence of training in the requirements of the Occupational Safety and Health Administration (OSHA).

18 VAC 65‑20‑440. Courtesy cards.

A. An out‑of‑state person applying for a courtesy card pursuant to § 54.1‑2801 B of the Code of Virginia shall hold a valid license for funeral service, funeral directing, or embalming in another state, territory, or the District of Columbia.

B. An applicant for a courtesy card shall submit:

1. A completed application and prescribed fee; and

2. Verification of a current license in good standing from the applicant's licensing authority.

C. The holder of a Virginia courtesy card shall only engage in the practice for which he is currently licensed in another jurisdiction.

18 VAC 65‑20‑500. Disciplinary action.

In accordance with the provisions of § 54.1‑2806 of the Code of Virginia, the following practices are considered unprofessional conduct and may subject the licensee to disciplinary action by the board:

1. Breach of confidence. The unnecessary or unwarranted disclosure of confidences by the funeral licensee.

2. Unfair competition.

a. Interference by a funeral service licensee, funeral director, or registered surface transportation and removal service when another has been called to take charge of a dead human body and the caller or agent of the caller has the legal right to the body's disposition.

b. Consent by a funeral service licensee or funeral director to take charge of a body unless authorized by the person or his agent having the legal right to disposition.

3. False advertising.

a. No licensee or registrant shall make, publish, disseminate, circulate or place before the public, or cause directly or indirectly to be made, an advertisement of any sort regarding services or anything so offered to the public which contains any promise, assertion, representation, or statement of fact which is untrue, deceptive, or misleading.

b. The following practices, both written and verbal, shall constitute false, deceptive, or misleading advertisement within the meaning of subdivision 4 of § 54.1‑2806 of the Code of Virginia:

(1) Advertising containing inaccurate statements; and

(2) Advertisement which gives a false impression as to ability, care, and cost of conducting a funeral, or that creates an impression of things not likely to be true.

c. The following practices are among those which shall constitute an untrue, deceptive, and misleading representation or statement of fact:

(1) Representing that funeral goods or services will delay the natural decomposition of human remains for a long term or indefinite time; and

(2) Representing that funeral goods have protective features or will protect the body from gravesite substances over or beyond that offered by the written warranty of the manufacturer.

4. Inappropriate handling of dead human bodies. Transportation and removal vehicles shall be of such nature as to eliminate exposure of the deceased to the public during transportation. During the transporting of a human body, consideration shall be taken to avoid unnecessary delays or stops during travel.

5. Failure to furnish price information disclosing the cost to the purchaser for each of the specific funeral goods and funeral services used in connection with the disposition of deceased human bodies.

6. Conducting the practice of funeral services in such a manner as to constitute a danger to the health, safety, and well‑being of the staff or the public.

7. Inability to practice with skill or safety because of physical, mental, or emotional illness, or substance abuse.

8. Failure to register as a supervisor for a resident trainee or failure to provide reports to the board as required by the Code of Virginia and 18 VAC 65‑40‑10 et seq.

9. Failure to comply with applicable federal and state laws and regulations. 

18 VAC 65‑20‑570. Condition of preparation room.

A. The preparation room or rooms shall be kept in a clean and sanitary condition at all times, subject to inspection.

B. Inventories of embalming and preparation materials shall not be stored on the floor in the preparation room in a container that is impervious to water or in a manner that protects them from contamination.

C. Any items or supplies not directly used in an embalming procedure shall not be stored in the preparation room.

18 VAC 65‑20‑580. Preparation room equipment.

The preparation room or rooms shall be equipped with:

1. A ventilation system which operates and is appropriate to the size and function of the room;

2. Running hot and cold water;

3. Flush or slop sink connected with public sewer or with septic tank where no public sewer is available;

4. Metal, fiberglass or porcelain morgue table;

5. Covered waste container;

6. Instruments and apparatus for the embalming process;

7. A means or method for the sterilization of reusable instruments by chemical bath or soak; autoclave (steam); or ultraviolet light;

8. Disinfectants and antiseptic solutions;

9. Clean gowns or aprons, preferably impervious to water;

10. Rubber gloves for each embalmer or trainee using the room;

11. A hydroaspirator An electric aspirator or hydroaspirators hydroaspirator equipped with a vacuum breaker;

12. An eye wash station that is readily accessible; and

13. A standard first aid kit which is immediately accessible outside the door to the preparation room.

18 VAC 65‑20‑590. Disposal of waste materials.

Disposal of all waste materials shall be in conformity with local, state, and federal law to avoid contagion and the possible spread of disease. Upon inspection, the establishment shall provide evidence of compliance, such as a copy of a contract with a medical waste disposal company.
18 VAC 65‑20‑700. Retention of documents.

The following shall apply to retention of embalming reports, price lists, and itemized statements:

1. Price lists shall be retained for one year after the date on which they are no longer effective;

2. Itemized statements shall be retained for one year from the date on which the arrangements were made;

3. Embalming reports shall be retained at the location of the embalming for one year after the date of the embalming;

4. Documents shall be maintained on the premises of the funeral establishment and made available for inspection; and

5. In instances where the funeral establishment is sold, documents shall be transferred to the new owner, unless the existing firm is relocating to a new facility.

VA.R. Doc. No. R02-73; Filed December 11, 2002, 11:30 a.m.

1 Source: Department of Health Professions.
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