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Proposed Regulations


BOARD OF FUNERAL DIRECTORS AND EMBALMERS

Title of Regulation: 18 VAC 65-20. Regulations of the Board of Funeral Directors and Embalmers (amending 18 VAC 65-20-70, 18 VAC 65-20-130, 18 VAC 65-20-140, and 18 VAC 65-20-500; adding 18 VAC 65-20-151, 18 VAC 65-20-152, 18 VAC 65-20-153, and 18 VAC 65-20-154; repealing 18 VAC 65-20-150).

Statutory Authority: §§ 54.1-2400 and 54.1-2816.1 of the Code of Virginia.
Public Hearing Date: January 21, 2003 - 9 a.m.
Public comments may be submitted until February 28, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.
Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations, administer a licensure and renewal program, and discipline regulated professionals.

The legal mandate to promulgate regulations governing continuing education requirements for funeral services licensees, funeral directors and embalmers licensed by the board is found in § 54.1-2816.1 of the Code of Virginia.

Purpose: Chapter 270 of the 2002 Acts of Assembly amended the law by mandating that the board promulgate regulations for the establishment of continuing education requirements. To carry out that mandate, the board established an advisory group to meet with the Regulatory Committee to study the type and amount of continuing education to be required, review what other states require, and develop a recommendation for the adoption of proposed regulations.

The Board of Funeral Directors and Embalmers is concerned about the continued competency of some of its licensees, especially as it relates to their knowledge and understanding of the rules and ethics governing funeral practice, the standards related to the practice of funeral services and preneed contracts and funding. Laws and regulations governing the funeral industry are complex and varied – ranging from FTC rules to local ordinances on disposal of hazardous waste to specific rules for funding of preneed. Highly infectious diseases borne by decedents can expose licensees and members of the public to significant danger. The arranging and financing of preneed contracts requires continuous updating of knowledge. Therefore, the goal of the board was to develop requirements that would: (i) emphasize professional ethics and encourage licensees to become more knowledgeable about the laws and regulations governing the profession; (ii) offer a choice of content and form that is flexible enough to meet the needs of licensees in a variety of practice settings in any location in Virginia; and (iii) assure the public that funeral service licensees have maintained their skills and competencies in order to protect the public health, safety and welfare.

Substance: In compliance with the statute, the board adopted a requirement for continuing education for renewal of an active license, which consists of a total of five hours per year in courses that emphasize professional ethics, standards of practice or preneed and the laws and regulations governing the profession. There are also rules for maintaining documentation of continuing education, auditing, extensions and exemptions. Evidence of continuing competency hours would be required for reinstatement of a lapsed license or reactivation of an inactive license.

Regulations are established for the approval of continuing education providers with provisions for submission of background information and a review fee. Providers that are educational institutions, governmental agencies or nonprofit professional associations are set forth in regulation or may be approved by board action. All providers are required to maintain documentation of courses, monitor attendance and provide a certificate of completion to attendees.

Finally, an inactive license is established to allow persons who are retired or are no longer practicing in Virginia to retain a license without obtaining continuing education. An inactive license may be renewed for $75 but does not entitle the licensee to engage in practice.

Issues: Advantages and disadvantages to the public: The continuing competency requirements are intended to provide some assurance to the public that licensees of the board are maintaining current knowledge and skills, while providing the maximum amount of flexibility and availability to licensees. Highly infectious diseases borne by decedents can expose licensees and members of the public to significant danger. The arranging and financing of preneed contracts requires continuous updating of knowledge, and a funeral service licensee lack of knowledge or ethical behavior can be costly and painful to consumers. In FY 2000, there were 20.95 complaints against funeral establishments and 28.61 complaints against funeral service providers per 1,000 licensees. Passage of a bill to require continuing education was strongly supported by all funeral-related groups or associations in an effort to improve the delivery of services and level of professionalism.

There are definite advantages of the proposed amended regulations to the public, which will have greater assurance that the licensees for the board are engaged in activities to maintain and improve their knowledge and skills in providing for dead human remains and in protecting the public from the risk of communicable diseases. The public is also better served by a continuing competency requirement for licensees who have allowed their license to expire or have been inactive.

Advantages and disadvantages to the licensees: For a minority of practitioners who do not currently engage in any continuing learning in their profession, these requirements will represent an additional burden. However, it was determined by enactment of the statute and by the board’s concurrence that those practitioners and the public they serve would greatly benefit from continuing learning requirements, and that the public is better protected if there is some assurance of that effort. The 5-hour requirement may necessitate attendance at a district meeting or participation in a community college course on topics such as preneed funding. Interaction with other funeral service providers who are practicing competently and ethically may help some licensees avoid the substandard practices that have led to disciplinary cases in the past. There was some discussion about exempting licensees over the age of 65, but the board decided that all active licensees should have continuing education. In fact, those who have been away from mortuary school the longest are sometimes in the greatest need of continuing education.

Advantages or disadvantages to governmental agencies: There are no advantages or disadvantages to any government agency, except the Board of Funeral Directors and Embalmers. The board has already incurred additional costs for meetings and hearings on continuing education and will continue to incur costs for monitoring compliance of licensees and for holding additional disciplinary hearings for individuals who do not comply with the requirement.

Fiscal Impact: Projected cost to the state to implement and enforce:

Fund source: As a special fund agency, the board must generate sufficient revenue to cover its expenditures from nongeneral funds, specifically the renewal and application fees it charges to practitioners for necessary functions of regulation.

Budget activity by program or subprogram: There is no change required in the budget of the Commonwealth as a result of this program.

One-time versus ongoing expenditures: The agency will incur some one-time costs (less than $2,000) for meetings of the Regulatory committee and advisory group, mailings to the Public Participation Guidelines mailing lists, conducting a public hearing, and sending copies of final regulations to regulated entities. Every effort will be made to incorporate those into anticipated mailings and board meetings already scheduled.

Ongoing expenditures would include costs for approval of continuing education providers and costs related to an audit of licensees and disciplinary actions for noncompliance. Regulations will allow the board to approve professional funeral/mortuary associations that are nonprofit and have a history of providing quality continuing education. A listing of approved organizations will be maintained as a guidance document. In addition, the board may approve sponsors that provide continuing education, if the sponsor applies by submitting the required fee of $200 and background documentation on courses and instructors. Consideration of individual sponsors will be handled by a continuing education committee, serving as an informal conference committee with the right of the applicant to appeal a negative decision for a hearing before the full board. Costs for the approval will relate to per diem and travel for committee members, copying and mailing of background documentation, and staff time for preparation of materials for a meeting. Approval will be required on an annual basis with the courses to be presented in the coming year reviewed by the committee. If the courses and instructors have not changed from the previous year, approval may be continued without an additional fee.

Compliance costs were estimated by the Department of Planning and Budget in its fiscal impact statement of House Bill 837. The board is expected to audit of 1.0% to 2.0% each year by requiring licensees to submit documentation of continuing education. While staff time will be involved in the review of documentation, no additional personnel will be required to accomplish this activity. It could be expected that a small percentage of licensees would be noncompliant, resulting in disciplinary action. Most cases would be settled with a prehearing consent order (approximately $100 per case), but approximately five per year may result in the convening of an informal conference at an expenditure of $500 per case. The board can absorb these additional costs in its budget.

Projected cost to localities: There are no projected costs to localities.

Description of entities that are likely to be affected by regulation: The entities that are likely to be affected by these regulations would be licensed funeral service providers, licensed embalmers and licensed funeral directors.

Estimate of number of entities to be affected: Currently, there are 1,409 licensed funeral service providers, eight licensed embalmers and 156 licensed funeral directors who will be required to obtain five hours of continuing education in order to renew their active licenses.

Projected costs to the affected entities: Since providers have not yet been approved by the board, costs are unknown but can be expected to be minimal for only five hours of continuing education per year. The Virginia Funeral Directors Association reports that it offers classes at meetings throughout the state for approximately $45 or $50 for a full-day seminar. The Virginia Morticians’ Association will also offer courses at district meetings with typical costs being $50 to $60 for a half-day seminar. Courses given in conjunction with the VMA convention would likely offer participants five hours of CE credit at a cost of $65 for members and $100 for nonmembers. The Independent Funeral Homes of Virginia offers five hours of continuing education at its convention at a cost of $100 for a member or nonmember. Therefore, it is estimated that the five-hour requirement could be met for the basic cost of $45 to $100 per year, plus possible travel to a district meeting or state-wide convention. Courses are also available on-line through the community college system. For example, John Tyler Community College offers a three-semester hour course in funeral service law for $116.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulation establishes continuing education requirements for licensed funeral service personnel, requirements for continuing education providers, and provisions for enforcement of the above requirements. The board has proposed requiring that each licensee take five hours of continuing education provided by a board-approved continuing education provider. The language of the proposal does not mandate specific content for the continuing education, only that the five hours emphasize ethics, standards of practice, preneed services, and laws and regulations governing the profession of funeral service in Virginia.

The procedures for approving continuing education providers depend on whether the provider is an existing provider of continuing education services or a new provider. All existing not-for-profits with an established record of offering continuing education in this field are automatically approved. New providers must obtain approval from the board each year. To obtain approval, the firm must pay an annual $200 review fee and submit detailed information about courses and instructors, unless this information has not changed from the previous year. If nothing has changed, the new provider need only notify the board of this, in which case, approval for the next year is automatic and requires no fee. All providers must maintain records for three years and must provide this information to the board upon request.

Estimated economic impact. The Board of Funeral Directors and Embalmers is required to establish continuing education requirements for its licensees. The board is authorized to require up to five hours of continuing education per year. Staff at the Department of Health Professions reports that most complaints concerning licensed activities involve issues related to ethics, preneed contracts, and compliance with current federal and state laws regarding funeral practice. The board has elected to require of its licensees the maximum allowable five hours of continuing education. The proposed rule states that the hours must be taken from licensed providers and that the five hours must emphasize the ethics, standards of practice, preneed, and laws and regulations governing the profession of funeral service in Virginia.

The costs associated with this regulation include course fees, costs for travel and lodging, and lost work or leisure time. Measuring these costs is complicated by a number of factors, but some estimates are possible. This regulation affects 1,573 board licensees. Agency staff indicate that a majority of licensees already participate in some continuing education. Specific information about how many licensees do not currently take courses and how many hours are taken by those who do currently take some courses is not available. Documentation with the board’s submission of this proposal indicate that course fees will range between $45 and $100 for the required five hours. Travel costs will vary widely. Some courses are associated with meetings that would be attended whether or not courses were available. In other cases, a few hours of travel and even an overnight stay may be required. It seems reasonable to assume two hours as the average time lost to travel.1 The U.S. Bureau of Labor Statistics reports that average wages of licensed funeral personnel range between $17 and $24 per hour. Given these estimates, we can estimate an annual average cost on the order of $200 for each person not previously taking these courses. Even if only 500 licensees fall into this category, the estimated total cost will be on the order of $100,000 per year. Additional costs will be incurred by those already taking some continuing education hours but fewer than five and those licensees who are taking courses in other subject areas and who may need to add hours in the mandated subject areas. Thus, the $100,000 should be taken as a lower bound on potential costs of compliance with this proposal. The increased cost of providing funeral services will be shared between three groups: consumers of the services, owners of funeral establishments, and licensees. Who actually pays the costs depends on the level of competition in local funeral service markets and the tightness of the local labor markets.

It is also possible that the increased cost of providing funeral services will result in a reduction in the supply of funeral services. This would happen if the increased costs imposed by this regulation resulted in a reduction in hours or the closing of a marginal funeral service establishment. While the $200 annual cost per licensee may not appear to be enough to result in a reduction in supply, not enough is known about Virginia funeral service markets to draw a firm conclusion about this. In fact, at least one commentator on the funeral services industry actually points to the closing of financially marginal establishments as an advantage of continuing education regulations. (See Continuing Education: An Ethical Issue, Robert W. Ninker, CAE, available at http://www.fea.org/Funeral%20Ethics/continuing_education.htm.) This is precisely the sort of anti-competitive effect that should be avoided. Although surviving businesses in this industry would find it to their advantage if marginal firms were to close, this would result in less competition and, hence, probably a loss of economic value to consumers. Thus, it is important that the costs of continuing education regulations be kept to a minimum.

While it is possible that a continuing education requirement could provide some economic benefit, there are a number of possible arguments in favor of such requirements that are not credible. First, as noted above, driving economically marginal providers out of business is a cost, not a benefit, of continuing education. Second, it is often argued that continuing education requirements are actually beneficial for firms since the classes will improve the quality of services provided. This improved quality of service, the argument goes, will result in higher profits for the firm. The idea that the government could or should be in the business of forcing firms to make higher profits is difficult to accept. If an agency of government believes that firms are missing profit opportunities, then a friendly letter of advice, or maybe its electronic equivalent, is the most that is called for.

Finally, it has been argued2 that continuing education (CE) requirements will improve the public perception of the profession as a whole. This, in turn, will improve the business climate for firms in this profession, raising all the boats. Assuming for a moment that public perceptions would be improved by a CE requirement, one may ask why the government should be involved. Quality certification of businesses and professionals in a variety of industries has been provided by private associations since the days of guilds. There is nothing to prevent funeral directors and embalmers from forming their own private certification agency. This agency could provide firms with plaques and certificates noting their good judgment in having taken five hours of continuing education.

One problem with having the government provide this service, even on a pay-as-you-go basis, is that there isn’t any evidence that continuing education improves the quality of service from funeral professionals or that it protects the public health and safety. There is a fair amount of discussion on the value of CE from organizations that sell continuing education services, but no independent, scientifically credible evidence could be located for the preparation of this report. Thus, the government could be getting involved in a certification program that actually misinforms the public about the quality of service from a given professional group.

The argument put forth by the board is different from those already discussed. According to the board, the expected benefits from these regulations arise according to the following logical sequence.3 (i) Each year, approximately 654 founded cases are brought by consumers concerning funeral service providers who failed to follow applicable ethical standards, violated applicable state or federal law, or did not follow applicable standards for arranging and financing preneed contracts. (ii) These violations impose costs on consumers and should be reduced or eliminated. (iii) At least a significant proportion of these violations are due to unfamiliarity with the applicable standards on the part of licensees. (iv) Five hours of classes per year that emphasize ethics, standards of practice, preneed, and laws and regulations will result in fewer violations.

Taking as given the number of founded complaints, the economic cost of these complaints depends on the costs imposed on individuals by the violations. The standard measure of costs for an event is the amount consumers would be willing to pay to avoid that event. Little or no data is available to assess the willingness to pay to avoid the violations of funeral service standards that occur each year. We do know that the complaints vary significantly in the seriousness of the violation. The board applies a score between one and six as a measure of the seriousness of the violation; one being the most serious and six being the least serious. Assuming that the board’s scoring is reasonably related to the legitimate damages imposed on consumers, then the most cost-effective rule would be one that had a greater likelihood of reducing the more serious violations rather than the least serious. Without more information, it is not possible to know whether this proposed rule is more likely to reduce one type of violation or another. Later in this analysis, an effort will be made to calculate what level of damages would needed to justify these regulations on the basis of generating a gain that is greater than the cost of achieving it.

The board reports that a substantial portion of the founded cases are due to licensee unfamiliarity with the applicable standards rather than to an intentional violation. Knowing the proportion of unintentional violations is important because it would be reasonable to assume that five hours of continuing education would not be effective in preventing many of the intentional violations. No information was available on the distribution of complaints according to the level of intent or negligence displayed by the licensee. For some subset of complaints, where the board determines that the violation is primarily due to inadequate management attention to compliance issues, the board will require some continuing education hours as part of any disciplinary action it may impose. When violations result from gross mismanagement or even willful disregard of the standards of practice, one may question whether any amount of continuing education requirements can have much of an effect on whether additional violations of this type will occur in the future. Thus, even if we assume that continuing education requirements will prevent a subset of complaints, it almost certainly will not prevent others. In fact, given that a majority of licensees already take some continuing education, it would seem likely that some of the violations occurring now are by licensees already taking continuing education classes.

The expected benefits of this proposed rule depend directly on the number of cases that will be prevented by this rule. If it is true that there are about 65 founded cases per year, then we can assume that the number of cases that would be prevented by this rule would be somewhat fewer than 65 per year, possibly significantly fewer. Unfortunately, there is no data readily available to allow a good estimate of the expected reduction in founded cases that would occur due to a new continuing education requirement. Also, reductions in founded cases may not measure all of the benefits of continuing education. Some improvement may occur in professional practices that would not have been the subject of a complaint. Those licensees who take continuing education classes voluntarily presumably do so because they feel that it improves the quality (and hence market value) of the services they provide.

The final step in thinking about the benefits likely to result from this proposal involves an assessment of the type and amount of coursework required. As already noted, the department reports that most complaints concerning licensed activities involve issues related to ethics, preneed contracts, and compliance with current federal and state laws regarding funeral practice. The board’s response is to require that its licensees take the maximum allowable five hours of continuing education, that the hours must be taken from licensed providers, and that the five hours must emphasize the ethics, standards of practice, preneed, and laws and regulations governing the profession of funeral service in Virginia.

Even assuming that well-targeted continuing education could prevent complaints in the areas of concern, it is simply not known whether the education requirements in the regulation effectively address the issues that give rise to consumer complaints. For example, how will the five hours of CE be divided between the required subjects?

This also raises the question of how often a given course should be required. How often do funeral providers need to be reminded about their ethical obligations? Every year? Every two years? Given that the ethical standards in the industry do not change significantly from year to year, then a short (say, two or three hours) course every two years would seem sufficient unless the board has evidence to the contrary. Any more frequent or more lengthy requirements would be unlikely to produce any additional economic benefit whatsoever. It could be that the laws and regulations in this area change so frequently that some annual coursework in this area is justified. However, that is not explicitly required in this regulation. It is not at all clear how much coverage of laws and regulations will occur in classes taken pursuant to this proposal. Again, the board has not justified either the frequency or length of training based on the expected gain to the public. These rules could produce a minimal amount of gain for the maximum cost allowed by statute.

Summary of analysis. We have argued above that even under the most favorable assumptions, these education requirements will affect only some fraction of the expected 65 or so annual founded cases against funeral homes and funeral service providers. In addition, the structure of the education requirements do not appear designed in a way that would maximize their effectiveness in reducing violations of funeral service rules. A fairly optimistic assumption would be that these rules will reduce founded cases by as much as half. In addition, our estimates indicate that complying with these rules will cost on the order of $100,000 per year or more. With an assumed reduction of 33 founded cases per year, the average cost will be at least $3,030 per case reduced. Under less optimistic assumptions, the cost per case could be much higher. Given the analysis here, there is no reasonable assurance that this proposal will provide any net benefit to Virginia and could easily result in a net economic cost.

Businesses and entities affected. The proposed rule affects approximately 1,573 licensees of the Board of Funeral Directors and Embalmers. In addition, the rules affect an unknown number of firms and associations that may provide continuing education services under this regulation.

Localities particularly affected. This proposal applies statewide and is not expected to have a disproportionate impact on any particular localities.

Projected impact on employment. The proposed rule raises the cost of maintaining a license as a funeral service provider. However, the increased cost is not likely to be enough to cause a measurable reduction in the number of funeral service providers. Thus, no measurable effect on employment is anticipated.

Effects on the use and value of private property. The proposed regulation protects the interests of existing, not-for-profit continuing education providers at the expense of potential entry by competing firms. This increases costs to the licensees and their customers and reduced the ownership value of for-profit providers of continuing services.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Funeral Directors and Embalmers concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 65-20, pursuant to statutory mandate to promulgate regulations for continuing education.

Summary:

The proposed amendments establish continuing education requirements for funeral service licensees, funeral directors and funeral embalmers in compliance with Chapter 270 of the 2002 Acts of Assembly. The proposed amendments (i) require each licensee to take a minimum of five hours of continuing education provided by a board-approved continuing education provider, (ii) set forth approved continuing education providers and criteria for approval of continuing education providers, and (iii) provide for extensions or waivers of the requirements.

18 VAC 65‑20‑70. Required fees.

A. The following fees shall apply for initial licensure or registration and for renewal of licensure or registration:

1. License to practice funeral service or as a funeral director or an embalmer
$150

2. Funeral service establishment license
$225

3. Surface transportation and removal service registration
$250

4. Courtesy card
$100

5. Crematory
$100

B. Other fees.

1. Reinstatement fee for each year of licensure or registration expiration
$50

2. Change of manager or establishment name
$50

3. Verification of license or registration to another state
$50

4. Duplicate license, registration, or courtesy card
$25
5. Duplicate wall certificates
$50
6. Change of ownership
$100

7. Reinspection for change of location or ownership
$100

8. Application or renewal for continuing education provider
$200
18 VAC 65‑20‑130. Renewal of license; registration.

A. A person, establishment, crematory, courtesy card holder or surface transportation and removal service that desires to renew its license or registration for the next year shall, not later than the expiration date as provided in 18 VAC 65‑20‑120, submit the renewal application and applicable fee. In order to renew an active funeral service, director or embalmer license, a licensee shall be required to comply with continuing competency requirements set forth in 18 VAC 65-20-151.
B. A person who or entity which fails to renew a license, registration, or courtesy card by the expiration dates prescribed in 18 VAC 65‑20‑120 shall be deemed to have an invalid license, registration, or courtesy card and continued practice may subject the licensee to disciplinary action by the board.

18 VAC 65‑20‑140. Reinstatement of expired license or registration.

A. The board may consider reinstatement of an expired license or registration for up to three years following expiration. A written application request for reinstatement shall be submitted to the board and shall include payment of all applicable delinquent renewal fees and the additional reinstatement fee prescribed in 18 VAC 65‑20‑70.

B. If the Virginia license of a funeral service provider, funeral director and embalmer is lapsed three years or less and the applicant is seeking reinstatement, he shall provide evidence of having completing the number of continuing competency hours required for the period in which the license has been lapsed.

C. When a license is not reinstated within three years of its expiration date, an applicant shall reapply for licensure and pass the state examination.

18 VAC 65‑20‑150. Reapplication of license. (Repealed.)

When a license is not reinstated within three years of its expiration date, an applicant shall reapply for licensure and pass the state examination.

18 VAC 65-20-151. Continued competency requirements for renewal of an active license.

A. After March 31, 2004, funeral service licensees, funeral directors or funeral embalmers shall be required to have completed a minimum of five hours of continuing education offered by a board-approved sponsor for each annual licensure renewal in courses that emphasize the ethics, standards of practice, preneed contracts and funding, or laws and regulations governing the profession of funeral service in Virginia.

B. Courses must be directly related to the scope of practice of funeral service. Courses for which the principal purpose is to promote, sell or offer goods, products or services to funeral homes are not acceptable for the purpose of credit toward renewal.

C. The board may grant an extension for good cause of up to one year for the completion of continuing education requirements upon written request from the licensee prior to the renewal date. Such extension shall not relieve the licensee of the continuing education requirement.

D. The board may grant an exemption for all or part of the continuing education requirements for one renewal cycle due to circumstances determined by the board to be beyond the control of the licensee.

18 VAC 65-20-152. Continuing education providers.

A. Unless disqualified by action of the board, courses offered by the following providers are approved for continuing education credit:

1. Local, state or federal government agencies;

2. Regionally accredited colleges and universities; or

3. Board-recognized national, regional, state and local associations or organizations as follows:

a. National Funeral Directors Association and state chapters;

b. National Funeral Directors and Morticians Association and state chapters;

c. Independent Funeral Homes Association of Virginia;

d. Cremation Association of North America;

e. American Board of Funeral Service Education;

f. International Conference of Funeral Service Examining Boards; and

g. Other similar associations or organizations as approved by action of the board.

B. Course providers not listed in subsection A of this section may apply for approval by the board as continuing education providers.

1. To be considered for board approval, a continuing education provider shall submit 60 days prior to offering a continuing education course:

a. Documentation of an instructional plan and course objectives for continuing education courses that meet the criteria set forth in 18 VAC 65-20-151 B;

b. A syllabus of the course or courses to be offered with the credentials of the course instructors, a description of each session, including number of continuing education hours; and

c. The continuing education provider fee set forth under 18 VAC 65-20-70.

2. Board approval of continuing education providers under this subsection shall expire on July 1 of each year and may be renewed upon resubmission of documentation on courses and instructors and the provider fee as required by the board.

3. Continued approval of a continuing education provider may be granted without submission of the provider fee if the provider submits a statement that courses and instructors offered for the coming year will not change from the previous year. If there will be additions or alterations to the continuing education offerings of a provider, resubmission of documentation and a provider fee is required.

C. Continuing education providers approved under subsection A or B or this section shall:

1. Maintain and provide to the board upon request documentation of the course titles and objectives and of licensee attendance and completion of courses for a period of three years;

2. Monitor attendance at classroom or similar educational experiences for compliance with law and regulations; and

3. Provide a certificate of completion for licensees who successfully complete a course.

18 VAC 65-20-153. Documenting compliance with continuing education requirements.

A. All licensees with active status are required to maintain original documentation for a period of two years after renewal.

B. After the end of each renewal period, the board may conduct a random audit of licensees to verify compliance with the requirement for that renewal period.

C. Upon request, a licensee shall provide documentation within 14 days as follows:

1. Official transcripts showing credit hours earned from an accredited institution; or

2. Certificates of completion from approved providers.

D. Compliance with continuing education requirements, including the maintenance of records and the relevance of the courses to the category of licensure is the responsibility of the licensee. The board may request additional information if such compliance is not clear from the transcripts or certificates.

E. Continuing education hours required by disciplinary order shall not be used to satisfy renewal requirements.

18 VAC 65-20-154. Inactive license.

A. A funeral service licensee, funeral director or embalmer who holds a current, unrestricted license in Virginia shall, upon a request for inactive status on the renewal application and submission of the required renewal fee of $75, be issued an inactive license.

1. An inactive licensee shall not be entitled to perform any act requiring a license to practice funeral service in Virginia.

2. The holder of an inactive license shall not be required to meet continuing education requirements, except as may be required for reactivation in subsection B of this section.

B. A funeral service licensee, funeral director or embalmer who holds an inactive license may reactivate his license by:

1. Paying the difference between the renewal fee for an inactive license and that of an active license for the year in which the license is being reactivated; and

2. Providing proof of completion of the number of continuing competency hours required for the period in which the license has been inactive, not to exceed three years.

18 VAC 65‑20‑500. Disciplinary action.

In accordance with the provisions of § 54.1‑2806 of the Code of Virginia, the following practices are considered unprofessional conduct and may subject the licensee to disciplinary action by the board:

1. Breach of confidence. The unnecessary or unwarranted disclosure of confidences by the funeral licensee.

2. Unfair competition.

a. Interference by a funeral service licensee, funeral director, or registered surface transportation and removal service when another has been called to take charge of a dead human body and the caller or agent of the caller has the legal right to the body's disposition.

b. Consent by a funeral service licensee or funeral director to take charge of a body unless authorized by the person or his agent having the legal right to disposition.

3. False advertising.

a. No licensee or registrant shall make, publish, disseminate, circulate or place before the public, or cause directly or indirectly to be made, an advertisement of any sort regarding services or anything so offered to the public which contains any promise, assertion, representation, or statement of fact which is untrue, deceptive, or misleading.

b. The following practices, both written and verbal, shall constitute false, deceptive, or misleading advertisement within the meaning of subdivision 4 of § 54.1‑2806 of the Code of Virginia:

(1) Advertising containing inaccurate statements; and

(2) Advertisement which gives a false impression as to ability, care, and cost of conducting a funeral, or that creates an impression of things not likely to be true.

c. The following practices are among those which shall constitute an untrue, deceptive, and misleading representation or statement of fact:

(1) Representing that funeral goods or services will delay the natural decomposition of human remains for a long term or indefinite time; and

(2) Representing that funeral goods have protective features or will protect the body from gravesite substances over or beyond that offered by the written warranty of the manufacturer.

4. Inappropriate handling of dead human bodies. Transportation and removal vehicles shall be of such nature as to eliminate exposure of the deceased to the public during transportation. During the transporting of a human body, consideration shall be taken to avoid unnecessary delays or stops during travel.

5. Failure to furnish price information disclosing the cost to the purchaser for each of the specific funeral goods and funeral services used in connection with the disposition of deceased human bodies.

6. Conducting the practice of funeral services in such a manner as to constitute a danger to the health, safety, and well‑being of the staff or the public.

7. Inability to practice with skill or safety because of physical, mental, or emotional illness, or substance abuse.

8. Failure to register as a supervisor for a resident trainee or failure to provide reports to the board as required by the Code of Virginia and 18 VAC 65‑40‑10 et seq.

9. Failure to comply with applicable federal and state laws and regulations, including requirements for continuing education.
NOTICE: The forms used in administering 18 VAC 65-20, Regulations of the Board of Funeral Directors and Embalmers, are not being published due to the large number; however, the name of each form is listed below. The forms are available for public inspection at the Board of Funeral Directors and Embalmers, 6603 W. Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Application for a License to Practice Funeral Service Licensure (rev. 7/1/98 12/02).

Application for Courtesy Card (rev. 7/1/98 12/02).

Application for New Establishment Licensure/Change of Address, Branch Establishment, Change of Location, Change of Ownership, Change of Trade Name, Change of Manager (rev. 7/1/98 12/02).

Application for Waiver of Full‑time Manager Requirements Requirement (rev. 7/1/98 12/02).

Application for Cremator Crematory Registration (rev. 2/4/99 12/02).

Renewal Application for Renewal for Waiver of Full‑time Manager Requirements Requirement (rev. 12/1/98 12/02).

Licensure Verification Form of State Licensure (rev. 7/97 12/02).

Application for Surface Transportation and Removal Service Registration (rev. 7/1/98 12/02).

License Renewal Notice and Application, C‑45128 0502, Funeral Service Providers (rev. 7/97 12/02).

License Renewal Notice and Application, 0501, Funeral Establishments (rev. 12/02).

License Renewal Notice and Application, 0506, Courtesy Card (rev. 12/02).

License Renewal Notice and Application, 0509, Surface Transportation (rev. 12/02).

License Renewal Notice and Application, 0510, Crematories (rev. 12/02).

Appendix I: General Price List (rev. 11/17/98 12/02).

Appendix II: Casket Price List; Outer Burial Container Price List (rev. 11/17/98 12/02).

Appendix III: Itemized Statement of Funeral Goods and Services Selected (rev. 11/17/98 12/02).

Appendix IV: Embalming Record (rev. 11/17/98 12/02).

VA.R. Doc. No. R02-73; Filed December 11, 2002, 11:30 a.m.

1 This cost will tend to fall as more people take on-line courses. On the other hand, the effectiveness of on-line courses relative to in person training is not known.


2 See the article by Ninker cited previously in this paper.


3 One point not included in this list is that, as a whole, funeral directors as a group may benefit from the public perception that they are more professionally responsible because they are subject to continuing education requirements. (This argument is made explicitly in the article cited in the previous paragraph.) That there may be benefits to the licensees from a system of professional certification does not justify a regulatory response. Generally, professional certification may be handled by private membership organizations.


4 According to the board, in FY2000 there were under 35 complaints against funeral establishments and under 45 complaints against funeral directors. Since there may be some overlap in complaints, the total number of independent violations may be smaller than the total of under 90 complaints some 70% of these were found to have merit. Also, the board’s documentation did not indicate the relative severity of complaints.
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