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BOARD OF MEDICINE

Title of Regulation: 18 VAC 85-50. Regulations Governing the Practice of Physician Assistants (amending 18 VAC 85-50-10, 18 VAC 85-50-40, 18 VAC 85-50-101, 18 VAC 85-50-110, and 18 VAC 85-50-115; adding 18 VAC 85-50-59).

Statutory Authority: §§ 54.1-2400 and 54.1-2912.1 of the Code of Virginia.
Public Hearing Date: January 24, 2003 - 8:45 a.m.
Public comments may be submitted until March 14, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.
Basis: Regulations are promulgated under the general authority of Chapter 24 of Title 54.1 of the Code of Virginia. Section 54.1-2400 of the Code of Virginia provides the board the authority to promulgate regulations to administer the regulatory system.

The specific legal mandate to promulgate the regulation for the provision of voluntary health care services by out-of-state practitioners in clinics in underserved areas sponsored by nonprofit organizations is found in Chapter 740 of the 2002 Acts of Assembly.

The specific legal authority to promulgate regulations for the supervision and evaluation of physician assistants is in second enactment clause of Chapter 387 of the 2002 Acts of Assembly, which states: "That the Board of Medicine shall promulgate regulations to implement the provisions of this act within 280 days of its enactment."

Purpose: The purpose of the amended regulation for voluntary practice is to ensure that out-of-state practitioners who are registered and authorized to provide treatment to patients have provided sufficient information to determine their eligibility and their standing with the licensing board of their state. While the treatment is being provided free of charge to underserved populations in the state, the board needs to carry out its statutory mandate to protect the public health, safety and welfare. Therefore, basic information on licensure must be verified by the board of the licensing state to ensure that a practitioner whose license has been previously suspended or revoked, who has been convicted of a felony or who is otherwise found to be in violation of applicable laws or regulations does not come into Virginia to practice, even on a voluntary basis.

The purpose of the amended regulation for continuous supervision is to ensure that provisions are in place for oversight of the physician assistant without a requirement that the physician be physically present at all times. Provisions for a written protocol setting out the assistant’s scope of practice and a process for evaluation will ensure that the physician is aware of his responsibility for the health and safety of the patient.

Substance: Voluntary Practice. Chapter 740 of the 2002 Acts of Assembly provides specific conditions under which a health care practitioner who is licensed in another state can provide free care in underserved areas of Virginia. Statutory requirements include that they (i) do not regularly practice in Virginia; (ii) hold a current valid license or certificate in another U. S. jurisdiction; (iii) volunteer to provide free care; (iv) file copies of their licenses or certificates in advance with the board; (v) notify the board of the dates and location of services; and (vi) acknowledge in writing that they will only provide services within the parameters stated in the application. The statute also provides specific requirements for the nonprofit organization sponsoring provision of health care and allows the board to charge a fee for each practitioner.

As provided in the law, the emergency regulations will insert requirements for a practitioner who wishes to volunteer under provisions of the act to file a complete application for registration on a form provided by the board at least 15 days prior to engaging in such practice; provide a complete list of professional licensure in each state in which he has held a license and a copy of any current license; provide the name of the nonprofit organization, the dates and location of the voluntary provision of services; pay a registration fee of $10; and provide a notarized statement from a representative of the nonprofit organization attesting to its compliance with provisions of the applicable section of the Code of Virginia.

As also provided by the statute, the board has the right to deny practice to any person whose license or certificate has been previously revoked or suspended, who has been convicted of a felony, or who is otherwise found to be in violation of applicable laws or regulations. In order to protect the health, safety and welfare of the consuming public and to ensure that the care provided by out-of-state practitioners will be minimally competent, the board will use the information garnered from the application and verification from other states to determine whether the practitioner meets the criteria set forth in the law.

Supervision of physician assistants. Chapter 387 requires the "continuous supervision" of physician assistants by physicians but states that the supervision requirement should not be construed to require the physical presence of the physician during all times and places of service delivery by the assistant. With that change in the Code of Virginia, several changes in current regulation were necessary. First, a definition of "continuous supervision" was added to provide for on-going, regular communication with the assistant on the care and treatment of patients. Second, the current definition of "general supervision" was amended to provide for accessibility of the physician without a requirement that he can be physically present to the assistant. The requirements in 18 VAC 85-50-115 for notification to the board if the physician assistant is to perform duties away from the supervising physician is deleted as inconsistent with the new law. Likewise, an amendment will eliminate the requirement for the supervising physician to delegate his responsibility if he is unable to "personally" supervise the activities of the assistant.

In addition, the law requires that the assistant and supervising physician(s) identify the assistant’s scope of practice, including the delegation of medical tasks as appropriate to the assistant’s level of competence, the relationship with and access to the physician, and an evaluation process for the assistant’s performance. Therefore, amendments to requirements for the written protocol between the assistant and supervisors are adopted to include a provision for an evaluation process. Current regulations require review of the record of services within 72 hours after care by the assistant; amended regulations delete that specific requirement and replace it with a requirement that the evaluation process specify the time period for review, proportionate to the acuity of care and practice setting. Though not required to review a patient chart within 72 hours or to be physically present while the assistant is rendering services, the supervising physician remains responsible for the care and treatment of patients.

The proposed regulations are identical to the emergency regulation currently in effect with the exception of a technical change in 18 VAC 85-50-115 B to delete the word "employing." Quite often in the medical practices, the staff, including physicians and physician assistants, are "employed" by a corporation or limited partnership. It is therefore inaccurate and misleading to refer to the supervising physician as the "employing" physician.

Issues: The primary advantages to the public of implementing the amended regulations on voluntary practice are as follows: (i) additional practitioners may be available to staff voluntary clinics, especially in the southwestern part of the state with proximity to several other states; (ii) a requirement for licensure in another state to be verified will ensure that the practitioner holds a current, unrestricted license; and (iii) the requirement for a notarized statement from a representative of the nonprofit organization will ensure compliance with provisions of law for voluntary practice.

The primary advantages to the public of implementing the amended regulations for continuous supervision are as follows: (i) the physician assistant may provide services for which he is trained without the supervising physician being present; and (ii) physician oversight is still required, and the physician must be accessible for consultation within one hour and remains responsible for care and treatment of the patient. Therefore, the services of a physician assistant may be more available to certain populations of patients without sacrificing the regular, ongoing communication with the supervising physician.

There are no disadvantages to the public as all amendments are intended to provide better access to licensed physician assistants or qualified practitioners who are duly licensed in another state.

There are no advantages or disadvantages to the agency; the amended regulation does not impose a new responsibility on the board. Since the number of practitioners seeking registration for voluntary practice is expected to remain very small, it does not involve additional cost or staff time. The amendments for continuous supervision include some modification to the protocol between the physician assistant and the physician, but a protocol is already required, so no additional burden is imposed.

Fiscal Impact: Projected cost to the state to implement and enforce.

Fund source: As a special fund agency, the board must generate sufficient revenue to cover its expenditures from nongeneral funds, specifically the renewal and application fees it charges to practitioners for necessary functions of regulation.

Budget activity by program or subprogram: There is no change required in the budget of the Commonwealth as a result of this program.

One-time versus ongoing expenditures: The agency will incur some one-time costs (less than $2,000) for mailings to the Public Participation Guidelines mailing lists, conducting a public hearing, and sending copies of final regulations to regulated entities. Every effort will be made to incorporate those into anticipated mailings and board meetings already scheduled.

Projected cost to localities: There are no projected costs to localities.

Description of entities that are likely to be affected by regulation: The entities that are likely to be affected by these regulations would be licensed physician assistants in Virginia and their supervising physicians. Physician assistants licensed in other states would be affected by the voluntary practice amendments.

Estimate of number of entities to be affected: There are 882 physician assistants licensed in Virginia; each has one or more supervising physicians. It is not known how many will be affected by the revised rules, since the level of supervision may be determined by the licensees and set forth in the protocol. It is also unknown the number of out-of-state practitioners who may be affected by the voluntary practice regulations, but, given the limited scope of the law, the number is expected to be very small. To date, no out-of-state physician assistants have been authorized to practice under the emergency regulations.

Projected costs to the affected entities: There is no cost for compliance for changes in rules on supervision. There is a charge of $10 to apply for authorization to practice on a voluntary basis at a specific location for a limited period of time.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to a legislative mandate, the Board of Medicine (board) proposes to establish registration for voluntary practice by out-of-state physician assistants. Further, the board proposes amendments to rules concerning the supervision of physician assistants.

Estimated economic impact. 

Voluntary Practice. Chapter 740 of the 2002 Acts of Assembly mandates that the board promulgate regulations to permit individuals licensed as physician assistants by another state to volunteer their health care services in Virginia without needing to obtain a Virginia license. The legislation sets very narrow criteria for who may qualify. Only individuals who are licensed in other states, but not in Virginia, and who volunteer "to provide free health care in an underserved area of the Commonwealth under the auspices of a publicly supported, nonprofit organization with no paid employees that sponsors the provision of health care to populations of underserved people throughout the world"1 may register to perform volunteer health care work in the Commonwealth without a Virginia license.

The board’s proposed regulatory language essentially reiterates the requirements listed in § 54.1-2901 of the Code of Virginia with details on how the applicant is to present their qualifications, as well as establishes a $10 processing fee for the Department of Health Professions’ administrative costs.

The requirement that not only must the volunteer not receive remuneration, but that the nonprofit organization have no paid employees is very restrictive. Many, if not most, charitable organizations would not meet this criterion. For example, the Red Cross has paid employees and an out-of-state physician assistant could not volunteer to provide health care services through the Red Cross in Virginia under this provision. The requirement that the nonprofit organization sponsors the provision of health care to populations of underserved people throughout the world is vague and potentially extremely restrictive. It seems to exclude all non-international organizations. Read literally, it also seems to exclude international organizations that do not provide health care to populations of underserved people in all areas of the world. The proposed regulatory language was adopted as emergency regulations on July 19, 2002. As of late November 2002, no one has applied to the board for voluntary practice in Virginia. Given how highly restrictive the qualification criteria are, it is unlikely that more than a very small number of individuals, if any at all, will apply to the board for voluntary practice registration in the future. Since registration for volunteer services is expected to happen very infrequently, the proposed regulatory amendment will have little effect.

Supervision of physician assistants. Both the current and proposed regulations require that "prior to initiation of practice, a physician assistant and his supervising physician shall submit a written protocol which spells out the roles and functions of the assistant." In regard to the protocol, the board proposes to add "… a requirement specifying the time period, proportionate to the acuity of care and practice setting, within which the supervising physician shall review the record of services rendered by the physician assistant." This contrasts with the current regulations, which specify that the record of services rendered to a patient by the physician assistant be reviewed within 72 hours. According to the Department of Health Professions, the board may approve protocols that have a stated maximum time to review that are either more or less than the current 72-hour maximum, depending on the situation. The proposal by the board to allow flexibility on the length of time in which a supervising physician must review her assistant’s work may permit some valuable services to be provided that may not otherwise be provided. For example, say a physician assistant is willing and able to see patients on Friday evenings, but her supervising physician cannot schedule work reviews until Tuesday. Under the current regulations, the physician assistant would not be permitted to provide services on Friday evenings because her supervisor could not review her work within 72 hours. Under the proposed regulations, the protocol could be written so that the assistant could perform procedures on Friday evenings that could be safely done without review within 72 hours, and the assistant could be precluded from conducting procedures that would be considered less safe without review within 72 hours. Therefore, this proposal can provide a net benefit in that potential can be increased without significantly adding to health and safety risks.

More significantly, the board proposes to amend the definition of "general supervision." The current definition states "General supervision means the supervising physician is easily available and can be physically present within one hour." This language prohibits physician assistants from working when the supervising physician is more than one hour away at an out-of-town conference, on vacation, or for some other purpose. Pursuant to Chapter 387 of the 2002 Acts of Assembly, the board proposes to broaden the definition to "…the supervising physician is easily available and can be physically present or accessible for consultation with the physician assistant within one hour." The proposed language would permit physician assistants to continue working when their supervising physician is more than one hour away as long as the physician would be available for communication within an hour. This could be easily accomplished by, for example, the physician keeping a cellular phone on her person. The proposed change is beneficial in that it would allow physician assistants to work more hours and provide more services to patients. Since the assistants will still have access to consultation with their supervising physician within an hour, the proposed change does not appear to be costly in terms of safety or the assistant’s access to advice from the physician. Thus, this proposal will produce a net benefit.

Businesses and entities affected. The proposed registration for voluntary practice will likely affect very few Virginians. Given the highly restrictive nature of the registration qualifications, very few out-of-state health care practitioners are expected to register and provide volunteer health care services for underserved Virginians. The proposed changes to the supervision of physician assistants affect the 882 physician assistants licensed in the Commonwealth as well as their supervising physicians and patients.

Localities particularly affected. The proposed regulations affect all Virginia localities.

Projected impact on employment. The proposed changes to the supervision of physician assistants will likely result in more hours worked by physician assistants per year.

Effects on the use and value of private property. The proposed amendments to the supervision of physician assistants permit medical practices to provide additional hours of service. Thus, the value of medical practices that employ physician assistants may increase somewhat.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-50 pursuant to a statutory mandate for a registration by out-of-state practitioners to provide voluntary service on a limited basis and for general supervision of physician assistants by supervising physicians.

Summary:

Chapter 740 of the 2002 Acts of Assembly mandates that the board promulgate regulations for an out-of-state practitioner to be exempt from licensure or certification to volunteer his services to a nonprofit organization that has no paid employees and offers health care to underprivileged populations throughout the world. Regulations set forth the information and documentation that must be provided prior to such service to ensure compliance with the statute.

Chapter 387 of the 2002 Acts of Assembly mandates that the board promulgate regulations to implement provisions related to the supervision of a physician assistant and the protocol between the assistant and the physician. In accordance with the statute, regulations provide for continuous supervision but do not require the physical presence of the physician.

18 VAC 85‑50‑10. Definitions.

A. The following words and terms shall have the meanings ascribed to them in § 54.1‑2900 of the Code of Virginia:

"Board."

"Physician assistant."

B. The following words and terms when used in this chapter shall have the following meanings, unless the context clearly indicates otherwise:

"Committee" means the Advisory Committee on Physician Assistants as specified in § 54.1‑2950.1of the Code of Virginia.

"Group practice" means the practice of a group of two or more doctors of medicine, osteopathy, or podiatry licensed by the board who practice as a partnership or professional corporation.

"Institution" means a hospital, nursing home or other health care facility, community health center, public health center, industrial medicine or corporation clinic, a medical service facility, student health center, or other setting approved by the board.

"NCCPA" means the National Commission on Certification of Physician Assistants.

"Protocol" means a set of directions developed by the supervising physician that defines the supervisory relationship between the physician assistant and the physician and the circumstances under which the physician will see and evaluate the patient.

"Supervision" means:

1. "Alternate supervising physician" means a member of the same group or professional corporation or partnership of any licensee, any hospital or any commercial enterprise with the supervising physician. Such alternating supervising physician shall be a physician licensed in the Commonwealth who has registered with the board and who has accepted responsibility for the supervision of the service that a physician assistant renders.

2. "Direct supervision" means the physician is in the room in which a procedure is being performed.

3. "General supervision" means the supervising physician is easily available and can be physically present or accessible for consultation with the physician assistant within one hour.

4. "Personal supervision" means the supervising physician is within the facility in which the physician's assistant is functioning.

5. "Supervising physician" means the doctor of medicine, osteopathy, or podiatry licensed in the Commonwealth who has accepted responsibility for the supervision of the service that a physician assistant renders.

6. "Continuous supervision" means the supervising physician has on-going, regular communication with the physician assistant on the care and treatment of patients.

18 VAC 85‑50‑40. General requirements.

A. No person shall practice as a physician assistant in the Commonwealth of Virginia except as provided in this chapter.

B. All services rendered by a physician assistant shall be performed only under the continuous supervision of a doctor of medicine, osteopathy, or podiatry licensed by this board to practice in the Commonwealth.

18 VAC 85-50-59. Registration for voluntary practice by out-of-state licensees.

Any physician assistant who does not hold a license to practice in Virginia and who seeks registration to practice under subdivision 27 of § 54.1-2901 of the Code of Virginia on a voluntary basis under the auspices of a publicly supported, all volunteer, nonprofit organization with no paid employees that sponsors the provision of health care to populations of underserved people throughout the world shall:

1. File a complete application for registration on a form provided by the board at least 15 days prior to engaging in such practice. An incomplete application will not be considered;

2. Provide a complete record of professional licensure in each state in which he has held a license and a copy of any current license;

3. Provide the name of the nonprofit organization, the dates and location of the voluntary provision of services;

4. Pay a registration fee of $10; and 

5. Provide a notarized statement from a representative of the nonprofit organization attesting to its compliance with provisions of subdivision 27 of § 54.1-2901 of the Code of Virginia.

18 VAC 85‑50‑101. Requirements for a protocol.

A. Prior to initiation of practice, a physician assistant and his supervising physician shall submit a written protocol which spells out the roles and functions of the assistant. Any such protocol shall take into account such factors as the physician assistant’s level of competence, the number of patients, the types of illness treated by the physician, the nature of the treatment, special procedures, and the nature of the physician availability in ensuring direct physician involvement at an early stage and regularly thereafter. The protocol shall also provide an evaluation process for the physician assistant’s performance, including a requirement specifying the time period, proportionate to the acuity of care and practice setting, within which the supervising physician shall review the record of services rendered by the physician assistant.
B. The board may require information regarding the level of supervision, i.e. "direct," "personal" or "general," with which the supervising physician plans to supervise the physician assistant for selected tasks. The board may also require the supervising physician to document the assistant's competence in performing such tasks.

C. If the role of the assistant includes prescribing for drugs and devices, the written protocol shall include those schedules and categories of drugs and devices that are within the scope of practice and proficiency of the supervising physician.

18 VAC 85‑50‑110. Responsibilities of the supervisor.

The supervising physician shall:

1. See and evaluate any patient who presents the same complaint twice in a single episode of care and has failed to improve significantly. Such physician involvement shall occur not less frequently than every fourth visit for a continuing illness.

2. Review the record of services rendered the patient by the physician assistant and sign such records within 72 hours after any such care was rendered by the assistant.

3. 2. Be responsible for all invasive procedures.

a. Under general supervision, a physician assistant may insert a nasogastric tube, bladder catheter, needle, or peripheral intravenous catheter, but not a flow‑directed catheter, and may perform minor suturing, venipuncture, and subcutaneous intramuscular or intravenous injection.

b. All other invasive procedures not listed above must be performed under direct supervision unless, after directly supervising the performance of a specific invasive procedure three times or more, the supervising physician attests to the competence of the physician assistant to perform the specific procedure without direct supervision by certifying to the board in writing the number of times the specific procedure has been performed and that the physician assistant is competent to perform the specific procedure. After such certification has been accepted and approved by the board, the physician assistant may perform the procedure under general supervision.

4. 3. Be responsible for all prescriptions issued by the assistant and attest to the competence of the assistant to prescribe drugs and devices .

18 VAC 85‑50‑115. Responsibilities of the physician assistant.

A. The physician assistant shall not render independent health care and shall:

1. Perform only those medical care services that are within the scope of the practice and proficiency of the supervising physician as prescribed in the physician assistant's protocol. When a physician assistant is to be supervised by an alternate supervising physician outside the scope of specialty of the supervising physician, then the physician assistant's functions shall be limited to those areas not requiring specialized clinical judgment, unless a separate protocol for that alternate supervising physician is approved and on file with the board.

2. Prescribe only those drugs and devices as allowed in Part V (18 VAC 85‑50‑130 et seq.) of this chapter.

3. Wear during the course of performing his duties identification showing clearly that he is a physician assistant.

B. If the assistant is to regularly perform duties away from the supervising physician, such supervising physician shall obtain board approval in advance for any such arrangement and shall establish written policies to protect the patient.

C. B. If, due to illness, vacation, or unexpected absence, the supervising physician is unable to supervise personally the activities of his assistant, such supervising physician may temporarily delegate the responsibility to another doctor of medicine, osteopathy, or podiatry. The employing supervising physician so delegating his responsibility shall report such arrangement for coverage, with the reason therefor, to the board office in writing, subject to the following provisions:

1. For planned absence, such notification shall be received at the board office at least one month prior to the supervising physician's absence;

2. For sudden illness or other unexpected absence, the board office shall be notified as promptly as possible, but in no event later than one week; and

3. Temporary coverage may not exceed four weeks unless special permission is granted by the board.

D. C. With respect to assistants employed by institutions, the following additional regulations shall apply:

1. No assistant may render care to a patient unless the physician responsible for that patient has signed the protocol to act as supervising physician for that assistant. The board shall make available appropriate forms for physicians to join the protocol for an assistant employed by an institution.

2. Any such protocol as described in subdivision 1 of this subsection shall delineate the duties which said physician authorizes the assistant to perform.

3. The assistant shall, as soon as circumstances may dictate, report an acute or significant finding or change in clinical status to the supervising physician concerning the examination of the patient. The assistant shall also record his findings in appropriate institutional records.

E. D. Practice by a physician assistant in a hospital, including an emergency department, shall be in accordance with § 54.1‑2952 of the Code of Virginia.

VA.R. Doc. No. R02-284; Filed December 23, 2002, 11:53 a.m.

1 Source: Section § 54.1-2901 of the Code of Virginia.
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