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DEPARTMENT OF AGRICULTURE AND CONSUMER SERVICES

Title of Regulation: 2 VAC 5-20. Standards for Classification of Real Estate as Devoted to Agricultural Use and to Horticultural Use Under the Virginia Land Use Assessment Law (amending 2 VAC 5-20-10, 2 VAC 5-20-20, and 2 VAC 5-20-40).

Statutory Authority: § 58.1-3230 of the Code of Virginia and Chapter 705 of the 2001 Acts of Assembly.
Public Hearing Date: May 13, 2003 - 10 a.m.
Public comments may be submitted until 5 p.m. on May 15, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Lawrence H. Redford, Regulatory Coordinator, Department of Agriculture and Consumer Services, 1100 Bank Street, Room 211, Richmond, VA 23219, telephone (804) 371-8067, FAX (804) 371-2945 or e-mail lredford@vdacs.state.va.us.

Basis: The statutory authority for this proposed regulation is § 58.1-3230 of the Code of Virginia, as well as Chapter 705 of the 2001 Acts of Assembly.

Specifically, the proposed amendments to the regulation are largely for the purpose of implementing Chapter 705 of the 2001 Acts of Assembly. Under that act, localities are authorized to waive, with respect to real estate devoted to the production of crops that require more than two years from initial planting until commercially feasible harvesting, any requirement contained in the regulation that requires the real estate to have been used for a particular purpose for a minimum length of time before qualifying as real estate devoted to agricultural use or horticultural use. The second enactment of Chapter 705 requires the commissioner to adopt "all reasonable and necessary regulations to carry out the provisions of this act."

Specifically, the legislation necessitating the proposed substantive amendment to the regulation is written conditionally. It states (in language of the act amending § 58.1-3231 of the Code of Virginia):

"If the uniform standards prescribed by the Commissioner of Agriculture and Consumer Services pursuant to § 58.1-3230 require real estate to have been used for a particular purpose for a minimum length of time before qualifying as real estate devoted to agricultural use or horticultural use, then such ordinance may waive such prior use requirement for real estate devoted to the production of agricultural and horticultural crops that require more than two years from initial planting until commercially feasible harvesting." [emphasis added]

The substantive proposed amendment to the regulation is by way of acknowledgement of and in response to the "if" contained in the statute, acknowledgement that there is indeed a provision in the regulation requiring that the real estate have been used for a particular purpose for a minimum length of time before qualifying as real estate devoted to agricultural use or horticultural use.

The statutory authority contained in Chapter 705 is mandatory. The remaining amendments contained in the proposed regulation are based upon permissive statutory authority, although sound regulatory policy (such as clarity of writing) argue for their adoption.

Purpose: The purpose of the proposed action is to make amendments to the regulation to ensure its effectiveness and continued need, including amending the regulation to satisfy the statutory amendment made by Chapter 705 of the 2001 Acts of Assembly.

In addition, the agency makes the following comment about the proposal's effect on the public's health, safety, and welfare: The proposed regulation is based on a statute that has as its purpose the offer (in certain circumstances) of an incentive to devote real estate to agricultural and horticultural purposes. Food, a result of agriculture and horticulture, is essential to public health. The production and sale of food in enterprise is essential to public welfare.

Substance: The substance of the amendment is to make provision in regulation for a requirement of law, namely that the Commissioner of Agriculture and Consumer Services adopt a regulation governing localities' waiving the provision of the regulation requiring that real estate have been used for a certain purpose for a specified period of time in order to qualify for agricultural or horticultural use.

Issues: The substance of this proposed regulation is required by statute, a matter over which the agency has no control. Hence the discussion below is essentially a discussion of the merits of the statute.

There are no known disadvantages associated with the proposal.

The advantages to the public and the Commonwealth include those enunciated in the "Declaration of Policy" quoted as a part of the specific and measurable goals, under "Periodic Review," below. Also, more specifically, the proposal may have the beneficial effect of encouraging people to develop farms for the production of crops that, because they are borne on trees or vines which must first develop, take a long time between planting and commercially feasible harvesting. Such crops would include grapes and at least certain tree-grown fruits.

Certain agricultural and horticultural real estate may reap the benefits of the short-term tax benefits associated with the legislation requiring this amended regulation. This may mean an earlier reduction in taxes for real estate devoted to the purposes specified in the legislation in localities that afford a different tax status to agricultural and horticultural real estate, but localities do not have to participate in such a program affording a different tax status to such real estate. On the other hand, a reduced tax may have the effect of encouraging the production of crops (such as grapes) that are associated with value-added products (such as wine), which may lead to additional tax revenues.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulation amends an existing regulation establishing standards to be used to determine whether or not real estate is devoted to agricultural and horticultural use. In order to qualify for the lower tax rates associated with agricultural and horticultural use, the existing regulation requires that the real estate have a history of five consecutive years of use for agricultural and horticultural purposes (barring certain exceptions). The proposed amendment adds another exception to the five-year-history-of-previous-use requirement, allowing localities to waive the requirement in the case of crops that take more than two years from initial planting to commercially feasible harvesting. This part of the regulation is mandated by Chapter 705 of the 2001 Acts of Assembly.

The proposed regulation also makes clarifications and corrections to the existing regulation.

Estimated economic impact. The most significant economic aspect of the proposed regulation is the provision that allows localities to waive the history-of-use requirement in the existing regulation for certain types of crops. The existing legislation requires that in order for land to be classified as agricultural or horticultural, and hence qualify for the lower tax rate, it had to have been used for agricultural and horticultural purposes for the previous five years. There already exist a number of exceptions to the history-of-use requirement and the proposed regulation adds another exception. Farming crops that take more than two years from planting to harvesting will qualify the land for lower tax rate associated agricultural and horticultural land, even if the history-of-use requirement is not met.

The regulation will affect 86 localities (out of a total of 97 localities) in Virginia that participate in a land use value assessment and taxation program, providing tax relief for agricultural and horticultural land. Land classified as agricultural and/or horticultural is provided exemptions and assessed at a lower value than it’s fair market value, and is taxed accordingly lower. The tax break is significant. On average, localities with exemptions on certain types of real estate collected 15% less in real estate taxes in 2000 than if they had used the fair market value of the land (data on the magnitude of the tax break for various categories of real estate was not available).

However, localities don’t have to waive the history-of-use requirement. Even if they participate in a land use value assessment and taxation program for agricultural and horticultural land, localities may or may not give the additional exception. It is not known how many localities will provide the additional tax breaks.

The land area affected by the additional exception to the history-of-use requirement is very small. Less than 1.0% of farmland is currently used for the production of crops that take more than two years from planting to commercial harvesting (such as apples, grapes, and peaches). Thus, in the event that localities do choose to waive the history-of-use requirement, the potential loss of revenue is not likely to be large.

The net economic impact of this proposal is likely to be negative. While some farmers may benefit from the lower taxes, the regulation creates an incentive to shift land use toward the cultivation of these crops. There is no evidence that shifting resources into the cultivation of these crops will provide higher returns and increase overall profitability compared to other uses the resources might be put to. In fact, the favorable tax differential will encourage the shifting of land into the production of these particular crops even though the value of the land may be higher in some other use. The shifting of land in this way reduces the net product of resources in the state. Thus, the proposed regulation is likely to lead to inefficient allocation of resources and overinvestment in farms growing these crops.

The extent of overinvestment that will occur is not known because (1) the number of localities that will provide the additional tax break is not known and (2) the number of acres of land that will be shifted into the cultivation of these crops as a result of this regulation is not known. Thus, even though the eventual impact of the regulation may be small, the net effect on the economy will be negative.

Businesses and entities affected. The proposed regulation, if localities choose to implement it, would affect farms that are producing crops that take more than two years from planting to harvesting, but do not yet meet the history-of-use regulation and hence do not qualify for the lower taxes associated with agricultural and horticultural land. It could also encourage a shift in land use toward the cultivation of such crops.

Localities particularly affected. 86 out of 97 localities currently participate in a land use value and assessment program for agricultural and horticultural land. The proposed regulation applies to all 86 if they choose to implement it. However, localities that have a large number of farms producing crops such as apples, grapes, and peaches will be particularly affected by the proposed regulation.

Projected impact on employment. The proposed regulation’s impact on employment is likely to be negligible. Even if localities choose to implement the regulation, farm employment accounts for less than 1.5% of all employment. The number of workers employed at farms cultivating the exempt crops is an even smaller fraction of the total.

Effects on the use and value of private property. The proposed regulation will not have any significant effect on the use and value of private property. While some farmers might get the benefit of lower taxes, the vast majority are likely to be unaffected. There might be some increase in the number of farms cultivating these crops, but the overall effect of the regulation is not likely to be significant.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: As required by § 2.2-4007 of the Code of Virginia, the Department of Agriculture and Consumer Services makes the following response to the Economic Impact Analysis prepared by the Virginia Department of Planning and Budget regarding proposed amendments to 2 VAC 5-20, Standards for Classification of Real Estate as Devoted to Agricultural Use and to Horticultural Use under the Virginia Land Use Assessment Law:

A. The second sentence under the heading "Estimated Economic Impact" refers to "the existing legislation," (emphasis ours) whereas it appears that what is meant is "the existing regulation."

B. Under the heading "Estimated Economic Impact," the Analysis contains two statements made in the order quoted below. The two sentences are:

1. "The net economic impact of this proposal is likely to be negative."

[and then]

2. ". . .the net effect [of the proposal] on the economy will be negative." [emphasis ours]

The second (latter) sentence states with certainty what the first sentence is not certain about--namely, the net effect of the proposal on the economy.

C. Under "Localities Particularly Affected" is a statement that ". . .localities that have a large number of farms producing crops such as apples, grapes, and peaches will be particularly affected by the proposed regulation." [emphasis ours] The rationale for such a statement or the certainty with which it is expressed is not self evident, and no explanation is given under this heading. With respect to the quoted statement, the agency responds as follows:

1. The number of farms is immaterial in determining the tax effect on localities. It is the number of acres (not the number of farms) devoted to agricultural or horticultural purpose that has a bearing on reduced tax revenues; and

2. The proposal is about real estate that is devoted to certain purposes but that lacks a five-year-history of agricultural or horticultural use. Real estate fitting this description might be found both in localities where there are large numbers of farms already producing certain commodities and in localities where such farms are not numerous.

Summary:

The existing regulation establishes standards to be used to determine whether real estate is devoted to agricultural and horticultural use. In order to qualify for the lower tax rates associated with agricultural and horticultural use, the existing regulation requires that the real estate have a history of five consecutive years of use for agricultural or horticultural purposes, but contains certain exceptions. The proposed amendment adds another exception to the five-year-history-of-previous-use requirement, allowing localities to waive the requirement in the case of crops that take more than two years from initial planting to commercially feasible harvesting. Chapter 705 of the 2001 Acts of Assembly mandates this amendment. Additional proposed amendments make clarifications and corrections to the existing regulation.

2 VAC 5‑20‑10. Authority Preamble.

Under the authority of § 58.1‑3229 of the Code of Virginia, The Commissioner of Agriculture and Consumer Services adopts these Standards for Classification of Real Estate As Devoted to Agricultural Use and to Horticultural Use Under the Virginia Land Use Assessment Law to:

1. Encourage the proper use of real estate in order to assure a readily available source of agricultural, horticultural, and forest products, and of open space within reach of concentrations of population.

2. Conserve natural resources in forms that will prevent erosion.

3. Protect adequate and safe water supplies.

4. Preserve scenic natural beauties and open spaces.

5. Promote proper land‑use planning and the orderly development of real estate for the accommodation of an expanding population.

6. Promote a balanced economy and ease pressures which force the conversion of real estate to more intensive uses.

According to the specific authority and responsibility conveyed by §§ 58.1‑3230, 58.1‑3233, and 58.1‑3240, the Commissioner of Agriculture and Consumer Services is directed to provide a statement of the standards which shall be applied uniformly throughout the Commonwealth to determine if real estate is devoted to agricultural or horticultural uses. After holding public hearings, the statement shall be sent to the Commissioner of the Revenue and a duly appointed assessor of each locality adopting an ordinance in compliance with this article. The area must be a minimum of five acres and The real estate must meet all of the following standards to qualify for agricultural or for horticultural use.

2 VAC 5‑20‑20. Previous and current use, and exceptions.

A. Previous use.

1. Qualifying uses, five-year history of previous use. Except as provided in subdivision 2 of this subsection, "Exceptions to the five-year-history-of-previous-use requirement," the real estate sought to be qualified must have been devoted, for at least five consecutive years previous, to the production for sale of plants or animals, or to the production for sale of plant or animal products useful to man, or devoted to another qualifying use including, but not limited to:

1. a. Aquaculture

2. b. Forage crops

3. c. Commercial sod and seed

4. d. Grains and feed crops

5. e. Tobacco, cotton, and peanuts

6. f. Dairy animals and dairy products

7. g. Poultry and poultry products

8. h. Livestock, including beef cattle, sheep, swine, horses, ponies, mules, or goats, including the breeding and grazing of any or all such animals

9. i. Bees and apiary products

10. j. Commercial game animals or birds

11. k. Trees or timber products of such quantity and so spaced as to constitute a forest area meeting standards prescribed by the State Forester, if less than 20 acres, and produced incidental to other farm operations

12. l. Fruits and nuts

13. m. Vegetables

14. n. Nursery products and floral products.

If a tract of real estate is converted from nonproduction to agricultural or horticultural production, the tract may qualify without a five‑year history of agricultural or horticultural use only if the change expands or replaces production enterprises existing on other tracts of real estate owned by the applicant.

Nothing in this subdivision 1 requiring production on real estate shall be deemed to deny that the real estate has been devoted to a qualifying use merely because the real estate participated in a governmental program that encourages the conservation of the real estate, even if no commodity was produced on the real estate.

2. Exceptions to the five-year-history-of-previous-use requirement. Any real estate owned by the applicant shall be exempt from the five-year-history-of-previous-use requirement contained in subdivision 1 of this subsection if:

a. The real estate is converted to agricultural or horticultural use to expand or replace agricultural or horticultural production on any other real estate owned by the applicant, even if the converted real estate is in a different jurisdiction in Virginia; or

b. The real estate is devoted to the production of any agricultural or horticultural crop that requires more than two years from initial planting until commercially feasible harvesting, and the locality in which the real estate is located has waived, pursuant to § 58.1-3231 of the Code of Virginia with respect to such real estate, the five-year-history-of-previous-use requirement of subdivision 1 of this subsection.

B. Current use. The real estate sought to be qualified must currently be devoted to the production for sale of plants or animals, or to the production for sale of plant or animal products useful to man, or devoted to another qualifying use including, but not limited to, the items in subsection A subdivision A 1 of this section above; except that no real estate devoted to the production of trees or timber products may qualify unless:

1. The real estate is less than 20 acres.

2. The real estate meets the technical standards prescribed by the State Forester, and

3. The real estate is producing tree or timber products incidental to other farm operations.

Nothing in this subsection requiring production on real estate shall be deemed to deny that the real estate is being devoted to a qualifying use merely because the real estate participates in a governmental program that encourages the conservation of the real estate, even if no commodity is being produced on the real estate.

C. Exceptions.

1. Conversions by farm operator ‑ nonqualifying real estate. If a tract of real estate is converted from other uses or nonproduction to agricultural or horticultural production, the tract may qualify without the five‑year history of agricultural or horticultural use when the change expands or replaces production enterprises existing on other tracts of real estate owned by the applicant, regardless of location.

2. Conversions by farm operator ‑ qualifying real estate. If a tract of real estate is converted from a qualifying use (forestry or open space) to agricultural or horticultural production, the tract may qualify without the five year history of agricultural or horticultural use.

3. Government action. If a tract of real estate which has previously qualified for agricultural use taxation is not devoted to agricultural or horticultural production because of governmental actions, the tract or portions shall be considered productive for that period of time.

2 VAC 5‑20‑40. Certification procedures.

A. Documentation. The commissioner of revenue or the local assessing officer may require the applicant to certify that the real estate is devoted to the bona fide production for sale of agricultural and horticultural products being used in a planned program of soil management and a planned program of management and production of field crops, livestock, dairy, poultry, aquaculture, horticultural crops, and timber products. The commissioner of revenue or local assessing officer may find one of the following documents useful in making his determination:

1. The assigned USDA/ASCS Farm Service Agency farm number, and evidence of participating in a federal farm program, or;

2. Federal tax forms (1040F) Farm Expenses and Income, (4835) Farm Rental Income and Expenses, or (1040E) Cash Rent for Agricultural Land, or;

3. A Conservation Farm Management Plan prepared by a professional.*; or

4. Gross sales averaging more than $1,000 annually over the previous three years.**
B. Interpretation of standards. In cases of uncertainty on the part of the commissioner of revenue or the local assessing officer, the law authorizes him to request an opinion from the Commissioner of Agriculture and Consumer Services as to whether a particular property meets the criteria for agricultural or horticultural classification. The procedure for obtaining such an opinion is as follows:

1. The commissioner of revenue or the local assessing officer shall address a letter to the Commissioner, Virginia Department of Agriculture and Consumer Services, P.O. Box 1163, Richmond, Virginia 23209 23218, describing the use and situation, and requesting an opinion of whether the real estate qualifies as agricultural or horticultural real estate for the purpose of use‑value taxation. The letter should include the following:

a. Owner's name and address.

b. Operator's name and address.

c. Total number of acres, acres in crops, acres in pastures, acres in soil conservation programs (Agricultural Stabilization and Conservation Service Farm Service Agency, soil conservation service, Virginia Department of Conservation and Recreation programs), and acres in forest.

d. If more than one tract of real estate, the number of acres in each tract and whether the tracts are contiguous.

e. A copy of application for land use assessment taxation.

f. In any case involving a question about the applicability of the exception to the five-year-history-of-previous-use requirement contained in 2 VAC 5-20-20 A 2 b (relating to real estate devoted to the production of an agricultural or horticultural crop that requires more than two years from initial planting until commercially feasible harvesting), a statement as to whether the locality has waived, pursuant to § 58.1-3231 of the Code of Virginia with respect to such real estate, the five-year-history-of-previous-use requirement contained in 2 VAC 5-20-20 A 1.

2. The commissioner may request additional information, if needed, directly from the applicant; or he may hold a hearing at which the applicant and others may present additional information.

3. The commissioner will issue an opinion as soon as possible after all necessary information has been received. An appeal of any opinion which does not comply with these standards may be made as provided by § 58.1‑3240 of the Code of Virginia.
* The Food Security Act of 1985, P.L. 99‑198 (Farm Bill), requires farmers participating in federal farm programs to have a farm conservation plan proposed by the USDA Soil Conservation Service by 1990 and fully implemented by 1995.

** The Agriculture Census defines a farm as a place where agricultural products were sold or normally would have been sold annually averaging more than $1,000.
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