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DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation: 12 VAC 30-80. Methods and Standards for Establishing Payment Rates; Other Types of Care (amending 12 VAC 30-80-30).

Statutory Authority: §§ 32.1-324 and 32.1-325 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until March 28, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: William Lessard, Reimbursement Analyst, Division of Reimbursement and Cost Settlement, Department of Medical Assistance Services, 600 E. Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 225-4593, FAX (804) 786-1680 or e-mail wlessard@dmas.state.va.us.

Basis: Section 32.1-325 of the Code of Virginia grants to the Board of Medical Assistance Services the authority to administer the Plan for Medical Assistance. Section 32.1-324 of the Code of Virginia authorizes the Director of the Department of Medical Assistance Services (DMAS) to administer and amend the Plan for Medical Assistance according to the board’s requirements.

Item 325AA of Chapter 899 of the 2002 Acts of Assembly authorized the Department of Medical Assistance Services to develop and pursue cost savings strategies that focus on maximizing upper payment limits. Medicaid payments to physicians are subject to the requirement in § 1902(a)(30) of the Social Security Act, that payments for services be consistent with efficiency, economy, and quality of care. To the extent that Medicaid payments to physicians are less than that permitted under federal law and regulations, DMAS may make supplemental payments to physicians.

Purpose: The purpose of this regulation is to maximize federal revenue for the state. Assuming that either the state academic health system or academic health system under a state authority provides DMAS the money needed to make the supplemental payment through a transfer agreement, DMAS is able to make the supplemental payment at no net cost to either the state or the academic health system. DMAS intends to negotiate these transfer agreements prior to making the Medicaid supplemental payments. After the Medicaid payment is made, DMAS can draw down the federal financial participation (FFP) related to the Medicaid payment. This proposed regulatory action will have no affect on the health, safety, or welfare of the citizens of the Commonwealth.

Substance: The proposed regulation would create a category of physician (Type I) who is a member of a group affiliated with a state academic health system or an academic health system that operates under a state authority. This includes physicians affiliated with UVA Medical Center, VCU’s Medical College of Virginia, and Eastern Virginia Medical School.

The proposed regulation would provide supplemental reimbursement for Type I physician services equal to the difference between the maximum amount permitted under federal law and regulation and the Medicaid fee schedule. If DMAS pays up to the provider charges, this meets the federal standard that payments for services be consistent with efficiency, economy, and quality of care.

Providers affected by this action are Type I physicians receiving the supplemental payments. Localities affected are those with Type I physicians. Other providers and localities are not affected, and recipients are not affected.

DMAS intends to negotiate transfer agreements with the public academic health centers with which these providers are associated through their group practices to provide the funding needed for this transaction.

Issues: Physicians affiliated with academic health centers fulfill an important and unique role within the Virginia health care system as safety-net providers. Many safety-net providers incur costs for which they are not currently reimbursed above and beyond the costs incurred by private providers.

Because approximately 50% of Medicaid payments are federally funded, by maximizing payments to Type I physicians, the Commonwealth will maximize the federal funding available to Virginia through these increased Medicaid payments. No disadvantages to the public have been identified in connection with this regulation. The agency projects no negative issues involved in implementing this regulatory change.

Fiscal Impact: On an annual basis, DMAS expects to make supplemental payments to Type I physicians totaling $27.3 million from which it will collect $14.1 million in new federal revenues. The source of funds for the payment will be the academic health centers.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulations will create a new group of physicians and authorize supplemental payments for their services, which will be used to claim federal matching funds from the Medicaid program for supplementing the Medicaid operating budget. The proposed changes are effective since July 2002 under the emergency regulations.

Estimated economic impact. The 2002 Appropriation Act1 requires the Department of Medical Assistance Services (the department) to develop and pursue cost saving strategies in conjunction with other state agencies or governmental entities that focus on maximizing upper payment limits. To achieve its objective, the department implemented emergency regulations to maximize federal matching funds for supplementing its Medicaid operating budget. However, no reimbursements have been made yet under the emergency regulations. The proposed action will replace the emergency regulations with permanent regulations.

The proposed regulations create a category of physicians called “Type I” physicians. These physicians are members of a practice group organized by or under the control of a state academic health system or an academic health system that operates under state authority. Type I physicians include physicians affiliated with the University of Virginia (UVA), Virginia Commonwealth University Medical College of Virginia (MCV), and Eastern Virginia Medical School (EVMS). Currently, there are 3,064 Type I physicians in group practices affiliated with these academic health systems.

Under the emergency regulations, the department was authorized to make supplemental payments for the services provided by these physicians in the amount of the difference between the Medicaid physician fee schedule and the lesser of billed charges or the Medicare physician fee schedule as authorized by the 2002 Appropriation Act.2 With the proposed permanent changes the amount of the supplemental payments for Type I physician services will be the difference between Medicaid physician fee schedule and maximum allowed under federal law and regulation effective August 13, 2002.

Many private and public insurers including Medicaid and Medicare use Current Procedural Terminology (CPT) developed and copyrighted by American Medical Association in determining physician fees. CPT contains approximately 9,000 codes each corresponding to specific medical/surgical procedures. For each physician service, a fee is determined taking into account the relative value of the service compared to other physician services and geographical differences in costs of practicing medicine. Generally speaking, physician fees in the Medicaid schedule are lower than the fees in the Medicare schedule and Medicare fees are generally lower than the billed charges.

According to the department, current Medicaid physician reimbursements are approximately 70% of what would be paid under the Medicare program. The authority under the emergency regulations allows the department to increase the payments for Type I physician services from $9.5 million to $14 million on an annual basis or by 47%. Under the proposed regulations, this formula would be effective for the period, July 2 to August 12. Effective August 13, 2002, the proposed regulations will provide authority to increase supplemental payments even more as the difference between Medicaid fees and the maximum allowed under federal law and regulation is greater than the difference between Medicaid and Medicare fees. Overall, it is estimated that the supplemental payments that can be made under the proposed regulations will total about $17.9 million, or almost twice pre-emergency reimbursements.

The purpose of these regulations is to claim additional federal matching funds for the Medicaid program pursuant to the Appropriation Act. Of the $17.9 million estimated supplemental payments, $9.1 million is federal matching funds and $8.8 million is state appropriations. The department plans to enter into contractual agreements with UVA, VCU, and EVMS prior to these regulations becoming final to transfer to DMAS the funds to cover the Medicaid supplemental payments.

The explanation of expected flow of supplemental payments under the contract is as follows. DMAS will make Medicaid supplemental payments to the physicians in group practices affiliated with the academic health centers. The academic health centers that organize or control the group practices will transfer the same amount minus any participation fee to the Commonwealth. The department will claim $9.1 million matching funds from the federal government.

As a result of these transactions, the department will be able to increase its operating budget by the $9.1 million federal participation amount minus any incentive payments to academic health centers and transaction expenses. The department anticipates that only EVMS will require incentive payments to be negotiated. The estimated transaction expenses such as consultant fees are about $362,000. Further, increase in Medicaid operating budget will spill over to some or all of about 230,000 Medicaid recipients by making some services available that would not otherwise be available. The effect on UVA and VCU is expected to be insignificant provided that they do not require incentive payments to sign the contract.

Businesses and entities affected. The proposed changes will affect some or all of 230,000 Medicaid recipients depending on how the additional funds are spent and the three medical schools.

Localities particularly affected. The proposed changes are unlikely to affect any locality more than others.

Projected impact on employment. According to the department these funds will substitute for the general fund reductions already made. Thus, these additional funds that will be available in the Medicaid operating budget is expected to maintain the providers’ current demand for labor as the additional funds are spent for services. Incentive payments to EVMS also have a potential positive effect on labor demand depending on how the funds are used.

Effects on the use and value of private property. Maintaining the current level of funding is expected to maintain the Medicaid provider revenues and future profit streams, and consequently their values.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The agency has reviewed the economic impact analysis prepared by the Department of Planning and Budget regarding the regulations concerning Methods and Standards for Establishing Payment Rates-Other Types of Care Supplemental Payments for Type I Physicians. The agency raises no issues with this analysis.

Summary:

This regulation creates a category of physicians who are members of practice plans affiliated with either a state academic health system or an academic health system under a state authority. The regulation authorizes Medicaid to make supplemental payments to these physicians for services provided to Medicaid recipients equal to the difference between the maximum permitted under federal law and regulations and what these providers are paid under the Medicaid physician fee schedule.

12 VAC 30‑80‑30. Fee‑for‑service providers.

A. Payment for the following services, except for physician services, shall be the lower of the state agency fee schedule (12 VAC 30‑80‑190 has information about the state agency fee schedule) or actual charge (charge to the general public):

1. Physicians' services (12 VAC 30‑80‑160 has obstetric/pediatric fees). Payment for physician services shall be the lower of the state agency fee schedule or actual charge (charge to the general public), except that reimbursement rates for designated physician services when performed in hospital outpatient settings shall be 50% of the reimbursement rate established for those services when performed in a physician's office. The following limitations shall apply to emergency physician services.

a. Definitions. The following words and terms, when used in this subdivision 1, shall have the following meanings when applied to emergency services unless the context clearly indicates otherwise:

"All‑inclusive" means all emergency service and ancillary service charges claimed in association with the emergency department visit, with the exception of laboratory services.

"DMAS" means the Department of Medical Assistance Services consistent with Chapter 10 (§ 32.1‑323 et seq.) of Title 32.1 of the Code of Virginia.

"Emergency physician services" means services that are necessary to prevent the death or serious impairment of the health of the recipient. The threat to the life or health of the recipient necessitates the use of the most accessible hospital available that is equipped to furnish the services.

"Recent injury" means an injury which has occurred less than 72 hours prior to the emergency department visit.

b. Scope. DMAS shall differentiate, as determined by the attending physician's diagnosis, the kinds of care routinely rendered in emergency departments and reimburse physicians for nonemergency care rendered in emergency departments at a reduced rate.

(1) DMAS shall reimburse at a reduced and all‑inclusive reimbursement rate for all physician services, including those obstetric and pediatric procedures contained in 12 VAC 30‑80‑160, rendered in emergency departments which DMAS determines are nonemergency care.

(2) Services determined by the attending physician to be emergencies shall be reimbursed under the existing methodologies and at the existing rates.

(3) Services determined by the attending physician which may be emergencies shall be manually reviewed. If such services meet certain criteria, they shall be paid under the methodology in subdivision 1 b (2) of this subsection. Services not meeting certain criteria shall be paid under the methodology in subdivision 1 b (1) of this subsection. Such criteria shall include, but not be limited to:

(a) The initial treatment following a recent obvious injury.

(b) Treatment related to an injury sustained more than 72 hours prior to the visit with the deterioration of the symptoms to the point of requiring medical treatment for stabilization.

(c) The initial treatment for medical emergencies including indications of severe chest pain, dyspnea, gastrointestinal hemorrhage, spontaneous abortion, loss of consciousness, status epilepticus, or other conditions considered life threatening.

(d) A visit in which the recipient's condition requires immediate hospital admission or the transfer to another facility for further treatment or a visit in which the recipient dies.

(e) Services provided for acute vital sign changes as specified in the provider manual.

(f) Services provided for severe pain when combined with one or more of the other guidelines.

(4) Payment shall be determined based on ICD‑9‑CM diagnosis codes and necessary supporting documentation.

(5) DMAS shall review on an ongoing basis the effectiveness of this program in achieving its objectives and for its effect on recipients, physicians, and hospitals. Program components may be revised subject to achieving program intent objectives, the accuracy and effectiveness of the ICD‑9‑CM code designations, and the impact on recipients and providers.

2. Dentists' services.

3. Mental health services including: (i) community mental health services; (ii) services of a licensed clinical psychologist; or (iii) mental health services provided by a physician.

a. Services provided by licensed clinical psychologists shall be reimbursed at 90% of the reimbursement rate for psychiatrists.

b. Services provided by independently enrolled licensed clinical social workers, licensed professional counselors or licensed clinical nurse specialists‑psychiatric shall be reimbursed at 75% of the reimbursement rate for licensed clinical psychologists.

4. Podiatry.

5. Nurse‑midwife services.

6. Durable medical equipment (DME).

a. The rate paid for all items of durable medical equipment except nutritional supplements shall be the lower of the state agency fee schedule that existed prior to July 1, 1996, less 4.5%, or the actual charge.

b. The rate paid for nutritional supplements shall be the lower of the state agency fee schedule or the actual charge.

c. Certain durable medical equipment used for intravenous therapy and oxygen therapy shall be bundled under specified procedure codes and reimbursed as determined by the agency. Certain services/durable medical equipment such as service maintenance agreements shall be bundled under specified procedure codes and reimbursed as determined by the agency.

(1) Intravenous therapies. The DME for a single therapy, administered in one day, shall be reimbursed at the established service day rate for the bundled durable medical equipment and the standard pharmacy payment, consistent with the ingredient cost as described in 12 VAC 30‑80‑40, plus the pharmacy service day and dispensing fee. Multiple applications of the same therapy shall be included in one service day rate of reimbursement. Multiple applications of different therapies administered in one day shall be reimbursed for the bundled durable medical equipment service day rate as follows: the most expensive therapy shall be reimbursed at 100% of cost; the second and all subsequent most expensive therapies shall be reimbursed at 50% of cost. Multiple therapies administered in one day shall be reimbursed at the pharmacy service day rate plus 100% of every active therapeutic ingredient in the compound (at the lowest ingredient cost methodology) plus the appropriate pharmacy dispensing fee.

(2) Respiratory therapies. The DME for oxygen therapy shall have supplies or components bundled under a service day rate based on oxygen liter flow rate or blood gas levels. Equipment associated with respiratory therapy may have ancillary components bundled with the main component for reimbursement. The reimbursement shall be a service day per diem rate for rental of equipment or a total amount of purchase for the purchase of equipment. Such respiratory equipment shall include, but not be limited to, oxygen tanks and tubing, ventilators, noncontinuous ventilators, and suction machines. Ventilators, noncontinuous ventilators, and suction machines may be purchased based on the individual patient's medical necessity and length of need.

(3) Service maintenance agreements. Provision shall be made for a combination of services, routine maintenance, and supplies, to be known as agreements, under a single reimbursement code only for equipment which is recipient owned. Such bundled agreements shall be reimbursed either monthly or in units per year based on the individual agreement between the DME provider and DMAS. Such bundled agreements may apply to, but not necessarily be limited to, either respiratory equipment or apnea monitors.

7. Local health services, including services paid to local school districts.

8. Laboratory services (other than inpatient hospital).

9. Payments to physicians who handle laboratory specimens, but do not perform laboratory analysis (limited to payment for handling).

10. X‑Ray services.

11. Optometry services.

12. Medical supplies and equipment.

13. Home health services. Effective June 30, 1991, cost reimbursement for home health services is eliminated. A rate per visit by discipline shall be established as set forth by 12 VAC 30‑80‑180.

14. Physical therapy; occupational therapy; and speech, hearing, language disorders services when rendered to noninstitutionalized recipients.

15. Clinic services, as defined under 42 CFR 440.90.

16. Reserved.

17. Supplemental payments for services provided by Type I physicians.

a. In addition to payments for physician services specified elsewhere in this State Plan, DMAS provides supplemental payments to Type I physicians for services provided on or after July 2, 2002. A Type I physician is a member of a practice group organized by or under the control of a state academic health system or an academic health system that operates under a state authority, who has entered into contractual agreements for the assignment of payments in accordance with 42 CFR 447.10.

b. Effective July 2, 2002, the supplemental payment amount for Type I physician services shall be the difference between the Medicaid payments otherwise made for Type I physician services and the lesser of billed charges or the Medicare fee schedule. Effective August 13, 2002, the supplemental payment amount for Type I physician services shall be the difference between the Medicaid payments otherwise made for Type I physician services and the maximum permitted under federal law and regulation.

B. Hospice services payments must be no lower than the amounts using the same methodology used under Part A of Title XVIII, and take into account the room and board furnished by the facility, equal to at least 95% of the rate that would have been paid by the state under the plan for facility services in that facility for that individual. Hospice services shall be paid according to the location of the service delivery and not the location of the agency's home office.

VA.R. Doc. No. R02-318; Filed January 8, 2003, 9:54 a.m.

1 Chapter 899, Item 325, section AA.


2 Chapter 899, item 325, section EE.





Volume 19, Issue 10
Virginia Register of Regulations
Monday, January 27, 2003

1
Volume 19, Issue 9
Virginia Register of Regulations
Monday, January 13, 2003

2
Volume 19, Issue 10
Virginia Register of Regulations
Monday, January 27, 2003

2

