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Proposed Regulations


BOARD OF MEDICINE

Title of Regulation: 18 VAC 85-20. Regulations Governing the Practice of Medicine, Osteopathy, Podiatry, and Chiropractic (amending 18 VAC 85-20-280, 18 VAC 85-20-290, and 18 VAC 85-20-300; adding 18 VAC 85-20-285).

Statutory Authority: §§ 54.1-2400 and 54.1-2910.1 of the Code of Virginia.
Public Hearing Date: February 6, 2003, 8:15 a.m.
Public comments may be submitted until March 28, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Board of Medicine, 6603 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.
Basis: Section 54.1-2400 of the Code of Virginia establishes the general powers and duties of health regulatory boards including the responsibility to promulgate regulations, levy fees, administer a licensure and renewal program, and discipline regulated professionals.

The specific statutory mandate for the board to implement the physician profile is found in § 54.1-2910.1 of the Code of Virginia.
Purpose: Chapter 38 of the 2002 Acts of Assembly resolves several problems with the existing law on physician profiling in § 54.1-2910.1 of the Code of Virginia. The department identified several ways in which the physician profile system could be more efficient and effective and worked with the patron and other interested parties in amending provisions of the law that were problematic and offered no real benefit to the consumers of health care services by doctors. Required elements of the profile are intended to provide information sufficient for the public to locate doctors in their area who practice in a particular specialty and to further assure the public health, safety and welfare in their informed selection of doctors in the Commonwealth.

Substance: Requirements for the physician profile have been amended in conformity to changes in § 54.1-2910.1 of the Code of Virginia. Certain information is now required - such as telephone numbers of practice locations, availability of translating services at secondary practice settings, and reports of any felony convictions. In addition, contact information, such as an email address, which is necessary for communicating with practitioners in times of emergency situations is required to be reported, but not available on the profile viewed by the public. Information on insurance plans accepted is voluntary, and the amended regulations specify that notices and orders will be posted by the board after the notice has been adjudicated. The statistical methodology for calculating the rating of malpractice claims has been modified to more accurately reflect the relative nature of the claim. Where there have been fewer than 10 claims in a specialty, no rating is applied. Other technical changes are proposed to make the regulation clearer and more enforceable.

Issues: There are several advantages to the public of the amended regulation:

1. Current law requires the licensees to report any “insurance plans accepted” - a requirement with which it is nearly impossible to comply since the list can be well over 1,000 and licensees sometimes don’t even know when they have been added or deleted from a panel. By making that field in the profile optional, the practitioner can choose several options: (i) he can report no insurance plans; (ii) he can list the 10 or more that are most frequently used in his office; (iii) he can state that most major plans are accepted with instruction for the patient to call the office; or (iv) he can respond in some other fashion. If he chooses to report insurance plans, he is responsible for keeping it accurate. The amended law and regulation make the reporting of this information optional and less confusing to the consumer.

2. Under current regulations, primary and secondary practice addresses are required but telephone numbers are not. Including telephone numbers will be a convenience for patients.

3. Current regulation requires the reporting of translating services only at the primary practice setting. Including secondary practice settings will better serve consumers.

4. The amended regulation requires a practitioner to report a felony conviction, which is information that consumers may need to make an informed choice about a doctor.

There are no disadvantages to the public as all amendments are intended to provide better access to useful information on doctors of medicine, osteopathy and podiatry.

There are no advantages or disadvantages to the agency; the amended regulations clarify several aspects of the profile and address some issues that had been difficult to resolve. The provision of email addresses and facsimile numbers will provide a valuable resource and an immediate contact for the board or the Department of Health in cases of emergency.

Fiscal Impact: Projected cost to the state to implement and enforce:

1. Fund source: As a special fund agency, the board must generate sufficient revenue to cover its expenditures from nongeneral funds, specifically the renewal and application fees it charges to practitioners for necessary functions of regulation.

2. Budget activity by program or subprogram: There is no change required in the budget of the Commonwealth as a result of this program.

3. One-time versus ongoing expenditures: The agency will incur some one-time costs (less than $2,000) for mailings to the Public Participation Guidelines mailing lists, conducting a public hearing, and sending copies of final regulations to regulated entities. Every effort will be made to incorporate those into anticipated mailings and board meetings already scheduled.

Projected cost to localities: There are no projected costs to localities.

Description of entities that are likely to be affected by regulation: The entities that are likely to be affected by these regulations would be licensed doctors of medicine, osteopathy, and podiatry.

Estimate of number of entities to be affected:

Doctors of medicine and surgery
28,174

Doctors of osteopathy and surgery
893

Doctors of podiatry
487

Projected costs to the affected entities: There are no additional costs to affected entities. The physician profile is currently operational, and all affected entities have been required to report the information in the statute. Some practitioners will have to modify their profile to provide information not previously captured, but that process will be carried out at no additional cost to licensees.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. Pursuant to a statutory mandate found in § 54.1-2910.1 as amended by Chapter 38 of the 2002 Session of the General Assembly, the Board of Medicine (board) proposes several changes to the practitioner profile system for doctors of medicine, osteopathy, and podiatry.

Estimated economic impact. Per Chapter 38 of the 2002 Acts of Assembly, the board proposes to eliminate the requirement that doctors provide the names of all insurance plans accepted, and instead make that field in the practitioner profile optional. Under the proposed regulations the practitioner can: (i) report no insurance plans, (ii) list the plans most frequently used in her office, (iii) state that most plans are accepted with instructions for the patient to call her office to check on specific plans, or (iv) respond in some other fashion. Since the list of insurance plans accepted can be well over 1,000,1 and licensees are not always promptly notified when they have been added or deleted from insurers’ lists of approved practitioners, it is not reasonable to hold the practitioner responsible for keeping the list accurate. Since, unlike in the current regulations, the proposed field in the practitioner profile for insurance plans accepted can be feasibly kept accurate by all practitioners, this proposed change is beneficial.

Under the current regulations, practitioners are required to provide, among other information, their primary and secondary location addresses and whether there is access to translating services for non-English speaking patients at the primary practice setting (specifying the language translated). Pursuant to Chapter 38 of the 2002 Acts of Assembly, the board proposes to additionally require that practitioners provide the telephone numbers for their primary and secondary practice locations and whether there is access to translating services for non-English speaking patients at the secondary practice setting (specifying the language translated). The practitioners can provide this information at very little cost and there is no clear disadvantage to their providing the data. Since the cost of providing the information is minimal and the inquiring public may find it useful, this proposed change likely creates some net benefit.

Also pursuant to the Code of Virginia (§ 54.1-2910.1), the board proposes to require that practitioners report felony convictions. Many prospective patients would likely find this information to be useful in choosing a doctor. Practitioners with convictions may find reporting this data unpleasant, but the actual reporting of the information could be performed quickly. The result of reporting the information would likely be somewhat costly for doctors with felony convictions in that they would most likely lose some business. On the other hand, physicians without felony convictions would overall likely benefit by an approximately equal increase in business. Prospective patients would benefit by being able to make better-informed choices in doctors. Thus, this proposed amendment will produce a net benefit.

Businesses and entities affected. The proposed amendments affect 28,174 doctors of medicine and surgery, 893 doctors of osteopathy and surgery, and 487 doctors of podiatry licensed in Virginia, as well as their patients and prospective patients.

Localities particularly affected. The proposed regulations affect all Virginia localities.

Projected impact on employment. The proposed changes to the practitioner profile system for doctors of medicine, osteopathy, and podiatry will in aggregate likely increase the amount of employment hours for staff in practices that have doctors without felony convictions, and decrease the amount of work hours for staff in practices that have doctors with felony convictions. The amount of employment hours for all practices in total will not be significantly affected.

Effects on the use and value of private property. Practices with doctors that have felony convictions will likely lose some business, and consequently some value. Practices without doctors that have felony convictions will in total increase their business by approximately the same amount lost by practices with doctors that have felony convictions, and consequently increase their value.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Medicine concurs with the analysis of the Department of Planning and Budget for amendments to 18 VAC 85-20, pursuant to a statutory mandate for changes to the physician profile system.

Summary:

The proposed amendments conform the regulation to amendments to § 54.1-2910.1 of the Code of Virginia as amended by Chapter 38 of the 2002 Acts of Assembly relating to the data required for the profiles of doctors of medicine, osteopathy, and podiatry. The proposed amendments (i) require telephone numbers for primary and secondary practice settings to be included in the practitioner profile in addition to the addresses; (ii) remove the mandatory reporting of insurance participation while allowing voluntary reporting of this information; (iii) add the requirement of reporting translating services at secondary practice settings in addition to primary practice settings; (iv) specify that a doctor must report any felony conviction; (v) require information on final disciplinary orders from a regulatory board of another jurisdiction or a disciplinary action taken by a federal health institution or agency; (vi) require the posting of adjudicated orders and notices or decision documents that are subject to public disclosure in § 54.1-2400.2 D of the Code of Virginia; (vii) require doctors to provide e-mail addresses or facsimile numbers for the sole purpose of expediting the dissemination of information about a public health emergency, although this information will not be published on the profile or released to the public; and (vii) amend the requirements for reporting malpractice paid claims by requiring the doctor to report the specialty in which he was practicing at the time the claim was paid and changing the statistical method used to rate paid claims.

18 VAC 85‑20‑280. Required information.

A. In compliance with requirements of § 54.1‑2910.1 of the Code of Virginia, a doctor of medicine or osteopathy or a doctor of podiatry licensed by the board shall provide, upon initial request or whenever there is a change in what has been entered on the profile, the following information within 30 days:

1. The address and telephone number of the primary practice setting and all secondary practice settings with the percentage of time spent at each location;

2. Names of medical, osteopathic or podiatry schools and graduate medical or podiatric education programs attended with dates of graduation or completion of training;

3. Names and dates of specialty board certification, if any, as approved by the American Board of Medical Specialties, the Bureau of Osteopathic Specialists of the American Osteopathic Association or the Council on Podiatric Medical Education of the American Podiatric Medical Association;

4. Number of years in active, clinical practice in the United States or Canada following completion of medical or podiatric training and the number of years, if any, in active, clinical practice outside the United States or Canada;

5. The specialty, if any, in which the physician or podiatrist practices;

6. Names of insurance plans accepted or managed care plans in which the physician or podiatrist participates and whether he is accepting new patients under such plans;

7. 6. Names of hospitals with which the physician or podiatrist is affiliated;

8. 7. Appointments within the past 10 years to medical or podiatry school faculties with the years of service and academic rank;

9. 8. Publications, not to exceed 10 in number, in peer‑reviewed literature within the most recent five‑year period;

10. 9. Whether there is access to translating services for non‑English speaking patients at the primary and secondary practice setting and which, if any, foreign languages are spoken in the practice; and
11. 10. Whether the physician or podiatrist participates in the Virginia Medicaid Program and whether he is accepting new Medicaid patients.; 

11. A report on felony convictions including the date of the conviction, the nature of the conviction, the jurisdiction in which the conviction occurred, and the sentence imposed, if any; and

12. Final orders of any regulatory board of another jurisdiction that result in the denial, probation, revocation, suspension, or restriction of any license or that results in the reprimand or censure of any license or the voluntary surrender of a license in a state other than Virginia while under investigation, as well as any disciplinary action taken by a federal health institution or federal agency.

B. The physician or podiatrist may provide additional information on hours of continuing education earned, subspecialties obtained, and honors or awards received.

C. Whenever there is a change in the information on record with the physician profile system, the practitioner shall provide current information in any of the categories in subsection A of this section within 30 days of such change.

B. Adjudicated notices and final orders or decision documents, subject to § 54.1-2400.2 D of the Code of Virginia, shall be made available on the profile. Information shall be posted indicating the availability of unadjudicated notices and of orders that are subject to being vacated at the request of the practitioner.

C. For the sole purpose of expediting dissemination of information about a public health emergency, an email address or facsimile number shall be provided, if available. Such addresses or numbers shall not be published on the profile and shall not be released or made available for any other purpose.

18 VAC 85-20-285. Voluntary information.

A. The doctor may provide names of insurance plans accepted or managed care plans in which he participates.

B. The doctor may provide additional information on hours of continuing education earned, subspecialties obtained, and honors or awards received.

18 VAC 85‑20‑290. Reporting of malpractice paid claims and board actions.

A. All malpractice paid claims reported to the Board of Medicine within the 10 years immediately preceding the report shall be used to calculate the level of significance as required by § 54.1‑2910.1 of the Code of Virginia. Each report of an award or settlement shall indicate:

1. The number of years the physician or podiatrist has been licensed in Virginia.

2. The specialty in which the physician or podiatrist practices.

3. The relative frequency of paid claims described in terms of the number of physicians or podiatrists in each specialty and the percentage who have made malpractice payments within the 10‑year period.

4. The date of the paid claim.

5. The relative amount of the paid claim described as average, below average or above average, which shall be defined as follows:

a. "Average" if the amount of the award is within one standard deviation above or below the mean for the amount of all reported claims for physicians or podiatrists who share the same specialty as the subject of the report;

b. "Below average" if the amount of the award is below one standard deviation from the mean for the amount of all reported claims for physicians or podiatrists who share the same specialty as the subject of the report; and

c. "Above average" if the amount of the award is above one standard deviation from the mean for the amount of all reported claims for physicians or podiatrists who share the same specialty as the subject of the report.

B. The board shall make available as part of the profile information regarding disciplinary notices and orders as provided in § 54.1‑2400.2 D of the Code of Virginia.

A. In compliance with requirements of § 54.1-2910.1 of the Code of Virginia, a doctor of medicine, osteopathy, or podiatry licensed by the board shall report all malpractice paid claims in the most recent 10-year period. Each report of a settlement or judgment shall indicate:

1. The year the claim was paid.

2. The specialty in which the doctor was practicing at the time the incident occurred that resulted in the paid claim.

3. The total amount of the paid claim in United States dollars.

4. The city, state, and country in which the paid claim occurred.

B. The board shall use the information provided to determine the relative frequency of paid claims described in terms of the number of doctors in each specialty and the percentage who have made malpractice payments within the most recent 10-year period. The statistical methodology used will include any specialty with more than 10 paid claims. For each specialty with more than 10 paid claims, the top 16% of the paid claims will be displayed as above average payments, the next 68% of the paid claims will be displayed as average payments, and the last 16% of the paid claims will be displayed as below average payments.

18 VAC 85‑20‑300. Noncompliance or falsification of profile.

A. The failure to provide the information required by subsection A of 18 VAC 85‑20‑280 and 18 VAC 85-20-290 within 30 days of the request for information by the board or within 30 days of a change in the information on the profile may constitute unprofessional conduct and may subject the licensee to disciplinary action by the board.

B. Intentionally providing false information to the board for the physician profile system shall constitute unprofessional conduct and shall subject the licensee to disciplinary action by the board.

VA.R. Doc. No. R02-215; Filed January 7, 2003, 11:38 a.m.

1 Source: Department of Health Professions.
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