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Proposed Regulations


STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-11. Public Participation Guidelines (amending 22 VAC 40-11-10, 22 VAC 40-11-30, 22 VAC 40-11-40, and 22 VAC 40-11-50).

Statutory Authority: §§ 2.2-4007 and 63.2-217 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until April 11, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Richard Martin, Regulatory Coordinator, Department of Social Services, 730 E. Broad Street, Richmond, VA 23219-1849, telephone (804) 692-1825, FAX (804) 692-1814 or e-mail lrm2@dss.state.va.us.
Basis: Section 2.2-4007 D of the Code of Virginia mandates that the Department of Social Services promulgate public participation guidelines. Section 63.2-217 of the Code of Virginia vests the State Board of Social Services with the authority to promulgate regulations for programs administered and supervised by the Department of Social Services.

Purpose: This regulation establishes procedures to solicit input from interested parties prior to the formation and drafting of regulations and during the formation, promulgation and final adoption of regulations by the State Board of Social Services and the Department of Social Services. The Virginia Administrative Process Act requires that this regulation be in place before the State Board of Social Services can adopt any other regulation. This regulation permits the State Board of Social Services to execute its statutory responsibilities for promulgating regulations to carry out the purposes of Title 63.2 of the Code of Virginia.

The State Board of Social Services has promulgated approximately 90 regulations to administer various licensure programs, service programs, assistance programs, and child support enforcement programs provided for in Title 63.2 of the Code of Virginia. The intent of these programs is to protect and ensure the health, safety and welfare of all citizens of the Commonwealth.

The goal of these amendments is to increase participation, reduce cost and improve the speed of communication through the electronic transmission of public comment.

Substance: This regulatory action provides for the electronic transmission of information to include e-mail notifications, receiving public comment by e-mail and use of the Internet for dissemination and collection of comment on regulatory actions. The action also incorporates recent statutory changes that concern public participation in the regulatory process.

Issues: These regulations benefit the public by letting individuals and regulated entities know how they may be involved in the development and promulgation of the State Board of Social Services’ regulations. These regulations benefit the Commonwealth by permitting the State Board of Social Services to fulfill its statutory mandate to promulgate regulations necessary to implement Title 63.2 of the Code of Virginia. This regulation creates no known disadvantage to the public or the Commonwealth.

Fiscal Impact: There is no projected cost to the state to implement the amendments proposed by this action. Additionally, there is no projected cost to localities. All citizens of the Commonwealth will be affected by this action. This action will be less burdensome on persons wishing to participate in promulgation of the State Board of Social Services’ regulations, allowing participation in more cost-effective ways.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The State Board of Social Services proposes to amend its public participation guidelines to (i) permit electronic mailing lists to be maintained in addition to traditional paper lists, (ii) allow the use of electronic means (e.g., electronic mail, Internet, facsimile) for soliciting and receiving input from interested parties, and (iii) provide discretion to the Department of Social Services whether to publish proposed regulations in a newspaper of general circulation.

Estimated economic impact. Under the Administrative Process Act, all state agencies that promulgate regulations are required to maintain public participation mailing lists containing the names of all parties that have registered an interest in a particular regulation. Membership on these lists typically includes members of the regulated community, public interest groups, law firms, and individual citizens with an interest in a particular area of regulation.

The State Board of Social Services’ (the board) current public participation guidelines are not flexible to allow participation of interested parties through electronic mail in the adoption, amendment, and repeal of regulations. One of the current requirements is to distribute regulatory action notices through regular mail. Also, it is not clear whether public comments must be considered if they are transmitted through electronic means. With the proposed changes, the department will be allowed to maintain an electronic list of interested parties, to solicit input from the public through electronic mail, and to consider comments provided through Internet, facsimile, and other electronic means in addition to the regular mail. However, individuals may also choose to communicate with and remain on the traditional mailing lists, which will continue to be maintained by the board.

There are no disadvantages associated with these changes proposed by the board. On the contrary, the proposed changes have a high chance to produce benefits to the Department of Social Services (the department) because they will likely provide a less costly alternative for communication in rulemaking. If chosen, interested parties will be notified of regulatory actions electronically through the Virginia Regulatory Town Hall. Additionally, the department will utilize an existing Intranet for notification and comment by local departments of social services. If electronic notification and comment becomes more prevalent, there would be a reduction in printing and mailing costs incurred by the department. In addition to the potential fiscal benefits, these changes will also allow the board to increase the speed of notification and the amount of information readily available to interested parties, which will increase efficiency and may enhance public participation. It can be reliably inferred that the interested parties will prefer electronic communication if it is a better alternative than regular mail.

Finally, the proposed regulations will provide discretion to the department whether to publish a notice in a general circulation newspaper to solicit input. According to the department, it costs about $200 to publish a notice in a local newspaper. In fiscal year 2002, there were 10 proposed regulations and the department spent approximately $2,000 to publish 10 notices. Also, the department notes that only a few or no comments can be attributed to newspaper notifications. Thus, if the board chooses to not publish any newspaper notices, expected cost savings to the department would be about $2,000 per year and the number of comments received may decrease by a few.

Businesses and entities affected. These changes may affect individuals and organizations interested in the regulations of the Board of Social Services. The department does not have an estimate for the total number of individuals on the mailing lists. Additionally, 121 local departments of social services, 29 local community action agencies, and 6,063 entities licensed by the department may be affected. These licensed entities include child day centers, family day homes, exempt child day centers, child day care systems, assisted living facilities, and adult day care centers.

Localities particularly affected. No localities are particularly affected by the proposed regulations.

Projected impact on employment. The proposed regulations are not expected to have a significant effect on employment.

Effects on the use and value of private property. The proposed regulations are not anticipated to have a significant effect on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

This regulation sets forth the procedures the State Board of Social Services uses to obtain public input when developing, revising or repealing a regulation. This regulation covers the following topics: petitions from interested parties, solicitation of input, public hearings, and withdrawal of regulations. The proposed amendments provide for electronic transmission of information and incorporate recent statutory changes.
PART I.
GENERAL PROVISIONS.

22 VAC 40‑11‑10. Definitions.

The following words and terms, when used in this chapter, shall have the following meanings, unless the context clearly indicates otherwise:

"Administrative Process Act (APA)" means Chapter 1.1:1 40 (§ 9‑6.14:1 2.2-4000 et seq.) of Title 9 2.2 of the Code of Virginia.

"Approving authority" means State Board of Social Services.

"Board" means State Board of Social Services.

"Commissioner" means the Commissioner of the Department of Social Services or his designee.

"Department" means Department of Social Services.

"Division" means organizational entity within the department, designated by the commissioner, which develops regulations subject to the Administrative Process Act.

"Governor's Executive Order" means any policy or procedure issued by the Governor under § 2.1‑41.1 2.2-103 or § 9‑6.14:9.1 A 2.2-4013 of the Code of Virginia establishing the administrative policy and procedures for gubernatorial review and regulatory actions governed by the Administrative Process Act.

"Person" means an individual, a corporation, a partnership, an association, a governmental body, a municipal corporation, or other legal entity.

PART II.
PUBLIC PARTICIPATION.

22 VAC 40‑11‑30. General.

A. The procedures in 22 VAC 40‑11‑70 22 VAC 40-11-50 shall be used for soliciting the input of interested persons in the initial formation and development, amendment or repeal of regulations in accordance with the Administrative Process Act. This chapter does not apply to regulations exempted or excluded from the provisions of the Administrative Process Act (§ 9‑6.14:4.1 2.2-4006 of the Code of Virginia).

B. The department shall follow the policies and procedures established by the Administrative Process Act and the Governor's Executive Order in developing emergency, proposed and final adoption, amendment or repeal of regulations.

C. At the discretion of the approving authority or the department, the public participation procedures in 22 VAC 40‑11‑70 22 VAC 40-11-50 may be supplemented to provide additional public participation in the regulation adoption process or as necessary to meet federal requirements.

D. The failure of any person to receive any notice or copies of any documents provided under these guidelines shall not affect the validity of any regulations otherwise adopted in accordance with this chapter.

22 VAC 40‑11‑40. Petitions from interested parties.

Any person may petition the agency to develop a new regulation or to adopt, amend or repeal a regulation. The petition, at a minimum, shall contain the following information:

1. Name of petitioner;

2. Petitioner's mailing address and telephone number;

3. Petitioner's interest in the proposed action;

4. Recommended new regulation or addition, deletion, or amendment to a specific regulation or regulations;

5. Statement of need and justification for the proposed action;

6. Statement of impact on the petitioner and other affected persons; and

7. Supporting documents, as applicable.

The department shall provide a written response to such petition pursuant to the provisions of subsection A of § 2.2-4007 of the Code of Virginia.

22 VAC 40‑11‑50. Solicitation of input.

A. Each division of the department shall establish and maintain a list or lists consisting of persons expressing an interest in the adoption, amendment or repeal of regulations under its administration, management or supervision. Persons may request the addition of their name and address to the list lists at any time. Persons who elect to be included on an electronic mailing list may also request that all mailings be sent in hard copy. The lists will be updated as additional interested parties are identified. Deletions will be made when either regular or electronic mail is returned undeliverable or a lack of interest is determined by the division as a result of periodic contact initiated by the division.

B. The department may form an ad hoc advisory group or utilize a standing advisory committee to assist in the drafting, formation or review of a proposal when expertise is necessary to address a specific regulatory interest or issue, or when persons register an interest in the subject of the regulation and in working with the department.

C. Whenever a division identifies a need for the adoption, amendment or repeal of regulations under its administration, management or supervision, it may commence the regulation adoption process according to these procedures.

D. Upon approval by the board, the department shall issue a Notice of Intended Regulatory Action (NOIRA) which describes the subject matter and intent of the planned regulation for all regulatory proposals in accordance with the Administrative Process Act. The NOIRA shall state whether the agency intends to hold a public hearing.

E. The commissioner shall disseminate the NOIRA to the public by:

1. Distribution to the Registrar of Regulations for publication in The Virginia Register, and

2. Distribution by mail to parties on the list lists established under subsection A of this section by mail or electronic transmission as chosen by the parties.

F. The agency shall consider public comment in drafting proposed regulations and the department shall make provisions for receiving comment by regular mail, the Internet, facsimile and other electronic means.

G. Upon approval by the board of the proposed regulations prepared by the department, the department shall solicit public comment through:

1. Distribution to the Registrar of Regulations for publication in The Virginia Register, and

2. Publication of a Notice of Comment Period in a newspaper of general circulation published at the state capital and such other newspapers as the department may deem appropriate, and

3. 2. Distribution of a notice of comment by mail period to persons on the lists established under subsection A of this section.

H. At the discretion of the board, the department may solicit public comment on a proposed regulation through publication of a notice in any newspaper as determined by the board. Any notice published shall comply with the provisions of subsection F of § 2.2-4007 of the Code of Virginia.

I. The board shall consider public comment in approving final regulations. The department shall make provisions for receiving comment on the proposed regulation by regular mail, the Internet, facsimile and other electronic means. At the conclusion of the public comment period, the department shall provide that comment to the board.
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