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Proposed Regulations


BOARD OF DENTISTRY

Title of Regulation: 18 VAC 60-20. Regulations Governing the Practice of Dentistry and Dental Hygiene (amending 18 VAC 60-20-10, 18 VAC 60-20-200, 18 VAC 60-20-210, and 18 VAC 60-20-220).

Statutory Authority: § 54.1-2400 of the Code of Virginia.
Public Hearing Date: April 4, 2003 - 9 a.m.
Public comments may be submitted until April 25, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Elaine J. Yeatts, Agency Regulatory Coordinator, Department of Health Professions, 6603 W. Broad Street, Richmond, VA 23230, telephone (804) 662-9918, FAX (804) 662-9114 or e-mail elaine.yeatts@dhp.state.va.us.

Basis:  Regulations are promulgated under the general authority of Chapter 24 of Title 54.1 of the Code of Virginia. Section 54.1-2400 of the Code of Virginia provides the board the authority to promulgate regulations to administer the regulatory system.

The legal authority to promulgate the amendments for general supervision of dental hygienists is found in Chapter 170 of the 2002 Acts of Assembly.

Purpose: Provisions in the amended regulation for an evaluation and order for services prior to having the patient treated under general supervision are intended to ensure that the quality of care and the health and safety of patients is being protected. To ensure that the patient is aware of the implications of general supervision, regulations require that the patient or a responsible adult is informed that a dentist will not be present and that no anesthesia can be used. Likewise, the board determined that some procedures, especially those that involve the administration of drugs, are not appropriate to delegate under general supervision. While there is a limitation on the number of hygienists who can practice under the direction and supervision of a dentist, there is no limitation in the proposed regulation for the number of hygienists who can be supervised by a dentist in a free clinic or public health setting or working as a volunteer.

Substance: Amendments to regulations are adopted to define "general supervision" of dental hygienists, to prescribe the number of hygienists who may work under general supervision at any one time with certain exceptions, to set out the criteria for such practice, and to determine the duties of a hygienist that may or may not be performed under general supervision. Dental hygiene services are limited to those ordered by a licensed dentist and rendered within a specific time period, not to exceed seven months.

Issues: The primary advantages to the public of implementing the amended regulations are the possibility of expanding the accessibility of dental services to certain populations, such as residents of nursing homes and those receiving care at free clinics, and the ability of dental hygienists employed in dental offices to provide care when the dentist is not present. In addition, the proposed regulation may expand the availability of dental hygiene services in a free clinic, a public health program or other settings that utilize volunteers, because it eliminates the restriction of two hygienists per dentist if the hygienists are practicing under general supervision in those settings and allows hygienists who are not employed by a dentist or a governmental agency to volunteer their service.

While the hygienist will be allowed to see patients without the dentist being physically present, he may only provide those services that have been specifically ordered after a dentist has seen and evaluated the patient. Regulations require that the patient or a responsible adult must be told that no dentist is present and that no anesthesia can be administered, so the patient is adequately protected and informed. Likewise, the public is protected by the limitation on those duties or services that may be delegated under general supervision without the presence of a dentist.

There are no disadvantages to the public as all amendments are intended to provide better access to qualified practitioners without any diminution in the quality of care.

There are no advantages or disadvantages to the agency; the amended regulation does not impose a new responsibility on the board.

Fiscal Impact: 

Projected cost to the state to implement and enforce:

Fund source: As a special fund agency, the board must generate sufficient revenue to cover its expenditures from nongeneral funds, specifically the renewal and application fees it charges to practitioners for necessary functions of regulation.

Budget activity by program or subprogram: There is no change required in the budget of the Commonwealth as a result of this program.

One-time versus ongoing expenditures: The agency will incur some one-time costs (less than $1,000) for mailings to the Public Participation Guidelines mailing lists, conducting a public hearing, and sending copies of final regulations to regulated entities. Every effort will be made to incorporate those into anticipated mailings and board meetings already scheduled.

Projected cost to localities: There are no projected costs to localities.

Description of entities that are likely to be affected by regulation: The entities that are likely to be affected by these regulations would be licensed dental hygienists and the dentists who supervise their practice.

Estimate of number of entities to be affected: Currently, there are 3,655 dental hygienists and 5,347 dentists licensed in the Commonwealth.

Projected costs to the affected entities: There are no projected costs for compliance. The amended regulations may provide greater access to dental hygiene care but will not increase or decrease the cost of that care.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Board of Dentistry (board) proposes to (i) allow dental hygienists to perform certain services without a dentist present provided that the dental hygienist is under "general supervision" and (ii) maintain the current limit of two dental hygienists per supervising dentist, except at free clinics, in public health programs and in voluntary work where an unlimited number of dental hygienists may work under the supervision of a single dentist.

Estimated economic impact.

Summary:

The current version of this regulation greatly restricts the way in which dental services may be offered in Virginia. Under the current regulations, dental hygienists "shall engage in their … duties only … under the direction and control of the employing dentist … The dentist shall be present and evaluate the patient during the time the patient is in the facility." In addition, a dentist may not supervise the work of more than two hygienists at the same time. These two requirements, by restricting the way that dental medicine may be practiced, tend to increase the cost and decrease the convenience of these essential services. Aside from the obvious loss to the public from financial and convenience costs, negative health consequences can be expected from such regulations. First, the higher the dollar cost of obtaining the services, the more people will decide to postpone or forgo dental services. This will lead to some reduction in the level of dental care purchased by the public. Second, convenience is a significant cost of obtaining dental services. The structure of these regulations greatly limits the flexibility that dentists and hygienists have in offering their services to the public. This will also tend to reduce the quantity demanded of dental services.

One may be able justify these restrictive regulations if not having them would lead to a greater harm to the public than the harm that is caused by the regulations themselves. In the case of dentistry regulations, one could make an argument for the rules if they protect the public from health hazards that would otherwise occur. However, these two regulatory restrictions are not justified by reason of protecting public health and safety. The board has not provided any evidence for a health and safety justification for these rules. Indeed, the Department of Health Professions indicated that these rules are not intended to protect public health, but rather are included in the regulations for "economic reasons" unrelated to health and safety. The reason given is that limiting the number of hygienists that one dentist can hire will help alleviate the hygienist shortage, which is particularly bad in southern Virginia. As we discuss later, it is more likely than not that, assuming a shortage exists, this limitation actually tends to make the shortage worse.

Consequently, we conclude that the parts of the existing regulation that restrict the structure of dental practice and that regulate the relationship between dentists and hygienists are not rationally designed to protect the public health and safety. In fact, they constitute a substantial detriment to Virginia’s economy by maintaining an artificially high cost for dental services. This in turn results in a reduction in dental services actually demanded and, thus, these provisions are responsible for a cost to public health rather than a benefit.

Following direction from the General Assembly, the board is proposing to relax marginally the restriction that dental hygienists only provide their services under the direct supervision of a dentist. While this change will tend to reduce some of the negative consequences of these restrictive practice rules, it will only do so by a small amount relative to the total benefit that is available. Overall, the new proposed regulation continues a set of practice restrictions that both increase costs and reduce the quantity consumed of dental care without providing any commensurate public health benefits.

General supervision

Pursuant to Chapter 170 of the 2002 Acts of Assembly, the board proposes to allow some specified dental hygienist duties to be performed without the employing dentist present. Instead these activities would be conducted under "general supervision." General supervision is defined as when "the dentist has evaluated the patient and issued a written order for the specific, authorized services to be provided by a dental hygienist when the dentist is not present in the facility while the services are being provided." The only services that may be provided under general supervision are the most routine periodic cleaning and examination of teeth and other services well within the competence of dental hygienists. Hygienists have successfully provided these services for many years.

Enabling dental hygienists to provide services without a dentist present will allow the expansion of hygienist services at nursing homes, free clinics, and other locations. It will also enable private dental practices to offer more hours of hygienist services per week. As it stands now, a dentist can’t step out of the office for a cup of coffee, even if the hygienists working for her are performing the most routine teeth-cleaning services.

The board has chosen to permit under general supervision only a limited set of activities: those it believes can be performed safely without a dentist present. In addition, the dentist must examine the patient at least every other visit with the hygienist. Hence, there is unlikely to be any significant increase in health and safety risks due to the introduction of general supervision. We conclude then that the introduction of general supervision provisions to these regulations will almost certainly create a net economic benefit.

Unfortunately, the benefit of this change is greatly attenuated by the continuing requirement that, under most circumstances, a dentist may supervise no more than two hygienists at a time. Incidentally, the board has made this restriction even tighter in the proposed permanent version of this regulation than it was in the emergency rule that this proposal is intended to replace.

The two hygienist per dentist restriction

The Code of Virginia places no restriction on the number of dental hygienists that a dentist may supervise. Current regulations provide that dentists may supervise no more than two dental hygienists at a time.1 The current proposal retains the restriction that dentists in private practice supervise no more than two dental hygienists, regardless of whether the hygienists are under direct supervision or general supervision. However, the board proposes to allow an unlimited number of dental hygienists to work under the general supervision of a single dentist at free clinics, in public health programs and in voluntary work.

The removal of the two-hygienists-per-dentist restriction for work in free clinics, in public health programs and in voluntary work should enable public health programs, free clinics, and other voluntary settings to provide additional dental hygiene services. This change will particularly benefit economically disadvantaged Virginians. Since the services provided by hygienists under general supervision are considered unlikely to produce additional health and safety risks when conducted without a dentist present (Liang and Ogur, 1987), the proposal to allow an unlimited number of dental hygienists to work under the general supervision of a single dentist at free clinics, in public health programs and in voluntary work should produce a net benefit.

Unfortunately, maintaining the two-hygienists-per-dentist limit for private dental practice perpetuates a rule that probably produces significant adverse economic effects for hygienists and purchasers of dental services including individual consumers, health insurance companies, and firms that provide health insurance for their employees (Liang and Ogur, 1987). According to the Department of Health Professions (department), the board set the two-hygienist limit for economic reasons, not health and safety.2
One reason given for this restriction is that it would be "unfair" for one dentist to hire more than two hygienists given the shortage of hygienists in the state. This argument is inconsistent with employment practices both inside and outside of the health professions in the United States. It is not considered unfair that hospitals should compete for nurses, doctors, or X-ray technicians. It is not generally thought to be unfair that construction firms must compete for skilled tradesmen. In fact, competition for skilled workers, especially those in short supply, is the primary mechanism for ensuring that a sufficient supply of these workers is available in the economy. This is true in the health professions as well as other types of businesses.

Another reason given by the board has to do with the effect of the hygienist shortage on the availability of dental care in the more rural portions of southern Virginia. Members of the board argued that placing this restriction on hygienists is needed to keep hygienists from leaving dental practices on the south side and moving to other more populous parts of the state.3 While this justification may appear plausible at first, this costly policy probably makes worse the very problem that it is intended to solve.

Consider first the effect that this rule has on the supply of hygienists in Virginia. People enter the hygienist profession because they expect that this choice will provide them with the best combination of pay and job satisfaction relative to their other opportunities at the time. Besides pay, the attractiveness of the profession will certainly depend, among other things, on where that person will be able to get a job. For those considering dental hygiene as a profession who wish to live in southern Virginia the number of opportunities are very numerous, according to the board. However, for many people who might consider dental hygiene as a profession, southern Virginia may not be a preferred location.

For these people, the restriction imposed on the number of hygienists per dentist limits their opportunities in other parts of the state. Those preferring to live elsewhere will only practice in southern Virginia or in rural areas if there is a wage differential large enough to induce them to spend part of their professional practice time in those areas. For some fraction of those considering a dental hygiene practice, the lack of relevant opportunities in a preferred part of the state will induce them either to choose a different profession or choose a different state for their work. If we established a rule that newly trained dentists could only open their practice in southern Virginia, then presumably fewer people would choose to go to dental school.

The two-hygienist-per-dentist restriction can only lower the number of people who choose to enter the profession in Virginia. The restriction tends to exacerbate any shortage that may exist in southern Virginia and rural parts of the state, in general. It is conceptually possible that limiting job opportunities for hygienists in northern and central Virginia would cause more people to choose to locate in the southern part of the state or in rural areas generally. That this is not occurring to any great extent is obvious from the board’s assertion of a continuing, and indeed worsening, shortage in southern Virginia. The people who choose to take dental hygiene training in spite of the restriction are not going to practice in southern Virginia or in rural areas unless the wage differential is sufficient to draw them there. Otherwise they will seek employment elsewhere in Virginia or in other states.

Further, this rule limits the flexibility of dentists in southern Virginia who would be willing to pay to bring more hygienists into the region. Once a dentist in, say, Danville has hired her two allowable hygienists, she would not be allowed to hire any more, even if she were willing and able to do so. This restriction works to limit hygienist opportunities in the very region suffering the greatest shortage.

Thus, we conclude that the two-hygienist-per-dentist restriction almost certainly worsens the shortage of hygienists both in southern Virginia and throughout the state. In other words, it makes worse the very problem that it is intended to fix.4
Further, there is good evidence that this restriction results in higher costs of dental care in Virginia and, consequently, a reduction in the quantity demanded of dental services especially among those with lower incomes and with less access to comprehensive health insurance. After a comprehensive review of the effects of restrictions on dental auxiliaries, a Federal Trade Commission (FTC) study concludes that restrictions on the number of auxiliaries per dentist increases the cost of care without providing any increase in the quality of care for those who still purchase it. Unfortunately, as the cost of care rises, some people, especially those with lower incomes will chose to defer or eliminate expenditures on simple prophylactic care as well as other more complicated and expensive procedures (Liang and Ogur, 1987). These results are corroborated by other studies (Kleiner, 2000; DeVany et al., 1982). The restriction on dental auxiliary inputs to dental practices raises average costs, much of it due to overcapitalization of dental practices.

These increased costs represent a significant economic burden. The FTC study estimates that the increased costs resulting from restrictions on dental auxiliaries amounted to $300 million (in 1986 dollars) each year from 1982 through 1985.5 This additional cost produces no benefit to the public. The FTC study reviewed the literature on medical outcomes and restrictions on auxiliary services. The literature provides no support for the argument that these restrictions are needed to protect public health and safety. Dental outcomes were no different when hygienist services were carried out by a dentist or a hygienist. The board has not been able to produce any evidence to the contrary.

The board has expressed a grave concern about the shortage and maldistribution of hygienists in Virginia. And yet, the board’s own regulations restrict the reciprocal licensing of dental hygienists licensed in other states. This is probably the single greatest factor in reducing the supply of hygienists in Virginia. The main certification exam for hygienists is a national certification test; that is, the test is the same for hygienists all across the country regardless of where they received their training. There is a portion of the test that requires a hygienist to make an in-person demonstration of skills, but the same is true in many (if not all) other states. At a minimum, a rule allowing the licensing by endorsement of hygienists from states with equivalent or stricter certification requirements could significantly increase the supply of hygienists in Virginia. As the board has pointed out,6 many other states train more hygienists than Virginia. Allowing some of these hygienists to migrate easily into Virginia will make it easier for dentists to recruit them to practices in Virginia.

Limiting the flexibility of practice arrangements for dentists and hygienists results in negative economic consequences by keeping the cost of providing dental services artificially high. Part of these economic consequences includes a lower level of dental services demanded by the public.

The two-hygienists-per-dentist limit raises the cost of providing dental services in a number of ways. First, it constrains the potential supply of hygienist services to that which can be provided by two hygienists per dentist. Second, it forces dentists and hygienists to use inefficient business arrangements. Third, and probably most importantly, it restricts innovation in the provision of dental services.

Constraining the level of employment for hygienists will tend to keep the market price charged to consumers for dental hygienist services higher than it would be otherwise. It also results in longer waits for obtaining dental services. Relaxing this constraint would likely allow for more efficient use of existing office space, including rearranging the way office space is set up so that a greater supply of hygienist services can be made available.7 It is reasonable to expect that, absent the hygienist constraint, dental offices could be reorganized to take advantage of different equipment and materials requirements between a hygienist workstation and a station where dentists provide the services that only they are qualified to provide.8 More hygienists per dentist could reduce the equipment overhead for routine services (DeVany et al., 1982). Also, since dentists wages are much higher than wages for hygienists, requiring that there be only two hygienists per dentist greatly increases the dentist part of the overhead for routine services. Relaxing this constraint would make it possible to provide more routine dental cleaning and examination services with much lower overhead. Thus, the average cost per hygienist service provided would be lowered, and hygienist services could be profitably offered at a lower price. If the ratio limit were modified, then new private clinics may open with space and equipment designed for offering a greater ratio of hygienist services to other dental services than are currently offered.

There is a good reason to conclude that this rule also harms the hygienists themselves. It does so by constraining the demand for hygienists in Virginia. It is likely that there would be some instances in the private sector where operating with a ratio of more than two hygienists per dentist would be more profitable than operating at a ratio of two to one or less. Without the limit, there would most likely be greater demand (more positions to fill) for dental hygienists in the Commonwealth, and higher profitability would increase the value of hygienist services, which may be expected to result in somewhat higher wages. Higher wages for hygienists would encourage an increase in the number of hygienists entering the profession in Virginia either through migration from other states or through an increase in the number of Virginians choosing to be hygienists. The net result of this proposed rule is that, by reducing employment options for hygienists, this rule may also depress compensation for hygienists and exacerbate the shortage that the rule is intended to address.9
The ratio of licensed dental hygienists per licensed dentist is significantly lower in Virginia than for the nation overall.10 For reasons given earlier, this is likely at least partially caused by the restriction on the number of hygienists that a dentist can supervise. The result of this low ratio will be in higher overhead (hence higher costs for services) and reduced demand for hygienists (hence lower wages than would be received without the restriction).

The emergency regulation being replaced by this proposed language allowed a dentist to supervise two hygienists under general supervision and two under direct supervision. The current version inexplicably tightens this restriction so that a dentist may only supervise two hygienists at a time, whatever the level of supervision. This change leads to what can only be termed an absurd result.

Suppose that a dentist leaves town. In this case, she can leave two dental hygienists behind doing routine exams under general supervision. According to the board, this is acceptable medical practice. However, suppose that this same dentist slips back into town under the cover of night and directly supervises the work of two other hygienists while the original two are still operating under general supervision. Are we to believe that the hygienists working under general supervision are somehow less safe because their supervising dentist is working on other patients but would in fact be working more safely if their supervising dentist were snorkeling in the Caymans?

This example clearly displays the inefficiency of the proposed rule. It restricts the form of practice thereby increasing costs without any commensurate gain in safety or effectiveness. In fact, it acts to reduce competition that can produce great benefits for consumers. With greater latitude to organize their practices in a way that minimizes costs, the most innovative hygienists and dentists will find new ways to provide these services that will improve the timeliness, convenience, and cost-effectiveness of services. Hygienists could set up their own shops and hire dentists to provide the supervision needed (if any) to protect public health and safety. Dentists may want to expand and set up branch offices in malls to draw new customers by providing walk-in routine exams as a way of competing for new customers. We cannot anticipate what sort of innovations may occur in the absence of the restrictions designed to prevent them. In such an environment, the board’s regulations would concentrate on making sure that whatever arrangements do arise; they meet the acceptable minimum standards for public health and safety. The current proposal does not pass this test.

No one is required by law to go to the dentist. People go to the dentist because they perceive it to be in their own best interest to do so. It is worth considering whether people who wish to have their teeth cleaned by a hygienist should be required by regulation to go see a dentist. In fact, such a rule may result in a lower standard of dental care in the population by restricting the ability of lower income families to at least have their teeth cleaned even if they don’t think that they can afford a dentist. Hygienists, by spotting potential problems, could actually encourage more people to see dentists before their dental health problems become more serious.

The board has expressed a concern that relaxing this rule will result in "hygiene mills." By this, we may assume that the board is inferring that having hygienists offer cleaning services to the public without the supervision of a dentist will compromise public health and safety. It is difficult to reconcile this concern with the board’s own assertion that it is consistent with public health and safety for an unlimited number of hygienists to offer dental care under general supervision in a free clinic, or with the conclusion that two hygienists may offer services under general supervision in a private dental practice. The effect of this regulation is to limit competition among dentists and among providers of dental services generally. Such restrictions need to be based on sound scientific analysis of medical outcomes.

In fact, what evidence that does exist does not support the board’s conclusion that practices with more than two hygienists will result in lower standards of care (Kaplan, 1980; General Accounting Office, 1980; Hammons and Jamison; and Sisty and Henderson, 1974). Data provided by the Virginia Dental Hygienists Association indicate that only eight other states have restrictions on the number of dental hygienists that a dentist can supervise. By raising prices of dental care, these restrictions will likely result in the uninsured and people with lower incomes to defer or eliminate some dental care expenditures.

In summary, the proposal to rescind the two-hygienists-per-dentist limit for general supervision services at free clinics, in public health programs and in voluntary work is beneficial in that it enables more hygienist services to be provided to economically disadvantaged Virginians. On the other hand, maintaining the two hygienists per dentist restriction for private practice unnecessarily limits job opportunities for dental hygienists, puts downward pressure on their salaries, reduces the total provision of hygienist services, and increases the per service cost of hygienist services to consumers.

Businesses and entities affected. The proposed amendments affect the 3,655 licensed dental hygienists, and 5,347 licensed dentists in the Commonwealth11, as well their patients, their patients’ employers, and their patients’ health insurers. Dental practices, public health programs, and free clinics are also affected.

Localities particularly affected. The proposed regulations affect all Virginia localities.

Projected impact on employment. The proposal to allow certain dental hygienist services to be performed when no dentist is present will enable more hygienist services to be provided per week. Thus, total employment hours for hygienist may increase. The elimination of the two hygienists per dentist limit for general supervision services at public health programs, free clinics, and other voluntary settings should increase hygienist employment at those venues.

Effects on the use and value of private property. As mentioned above, the proposal to allow certain dental hygienist services to be performed when no dentist is present will enable more hygienist services to be provided per week. Relaxing the restriction of no more than two hygienists per dentist will tend to increase competition among dentists and, hence, provide incentives for dentists to lower their costs. By increasing the demand for hygienists, the value of hygienist licenses in Virginia may rise. With an increased level of competition, the value of some dental practices will undoubtedly rise while the value of other practices will fall. The costs to insurance companies covering dental services would likely fall somewhat, increasing their profitability and possibly eventually resulting in lower costs for insurance premiums paid by individuals and employers. A further relaxation of the constraint on dental hygienists would generate significant savings to the public, to insurance companies, and to private businesses.
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Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Board of Dentistry does not concur with the analysis of the Department of Planning and Budget (DPB) for amendments to 18 VAC 60-20 establishing provisions for general supervision of dental hygienists, as mandated by the Code of Virginia.

The economic impact analysis objected to the 2:1 ratio of dental hygienists to dentists set in regulation. (Current regulations provide that a dentist can only supervise two dental hygienists at any one time.) As such, DPB has based its rejection of these proposed amendments on a current regulation that has not been changed nor was it contemplated that it be changed with the passage of legislation for general supervision. In setting a limitation on the number of hygienists who may work for a dentist, the board has acted in accordance with a statutory mandate in § 54.1-2724 that states, "The Board shall determine by regulation how many dental hygienists may work at one time for a dentist." For the sake of the health and safety of patients and to encourage the access of hygiene services in all areas of the state, the board has set a ratio that is reasonable given the shortages and maldistribution of hygienists in the state. 

Currently, there are 2,865 active dental hygienists and 4,041 dentists practicing in the Commonwealth; therefore, there is less than one hygienist per dentist. The number of dental hygienists per dentists is below the national average, and there is an acknowledged shortage of hygienists. Certainly, the availability of dental hygiene educational programs is a contributing factor. For example, the state of Georgia’s ratio is significantly higher than Virginia’s ratio due to the fact that they have 13 dental hygiene schools, while Virginia has only five. In addition, there is a distinct possibility that one of the hygiene schools in the Commonwealth may be closing due to the budget problems. If this occurs, the ratio of hygienists to dentists will only get worse. 

The removal of the 2:1 restriction would particularly have an adverse effect on the dentists in the rural areas of the Commonwealth and exacerbate the maldistribution of dental services. By eliminating the restriction on the number of hygienists a dentist can employ, there would likely be a further shift in the limited number of hygienists practicing in the rural areas, which in turn could lead to a further decrease in the number of dentists that are willing to practice in rural areas.

The cost of dental services is a consistent theme in the economic impact analysis, but the conclusions drawn are, in the board’s judgment, seriously flawed. Dental charges for an examination and cleaning in the Tidewater area are significantly higher than in Martinsville, Virginia. Therefore, two problems currently exist. A dentist who is lacking in hygiene services now has to concentrate more on preventative procedures than restorative dentistry. That increases the cost of restorative care to the citizens in the rural areas and makes it difficult for a dentist to maintain a patient’s restorative dental needs. Secondly, trying to recruit hygienists to rural areas is becoming a major dilemma. The dentists in the rural areas cannot compete with the higher salaries because they cannot charge the higher fees, so changing the ratio and allowing more hygienists to be attracted away from rural areas will only increase cost and decrease quality of care.

DPB’s report comments on the innovation that could happen by allowing the removal of the restriction of the two-hygienists-per-dentist limit. The report states that "relaxing this constraint would likely allow for more efficient use of existing office space or to rearrange the way office space is set up so that a greater supply of hygienist services could be made available." There is an implication that a hygiene mill could be set up. The board unanimously expressed that such innovative thinking will lead to a lower standard of care, which is definitely not in the best interest of the public. There are a finite number of patients who can be seen by dentists for restorative care and for follow-up on observations by the hygienist. If the number of hygienists per dentist were increased, patient care would be jeopardized, as dentists would have less time per patient to attend to treatments that only a dentist can provide. The DPB report also inaccurately states that the equipment used by hygienists is different and less costly than that used by dentists, but in actuality equipment costs are the same. A dental unit is a dental unit with a fixed cost. 

The report also mentioned adverse economic effects for the hygienist. The average salaries of hygienists in Virginia range from $52,000 to $72,800 depending on experience. One of the main reasons why salaries are high statewide is due to the extreme demand and need of hygienists in the Commonwealth. Some hygienists make more than surgical registered nurses make, even with only a two-year degree. In some areas, the higher salaries have actually contributed to the shortage problem. With the increased demand and higher salaries, some hygienists now choose to work part-time rather than full-time to balance family responsibilities with their profession. With salaries at $50,000 and above, they can earn a respectable income even working part-time. 

Finally, there is precedence in law for setting a ratio of one type of health care practitioner who is supervised by another. In § 54.1-2952 of the Code of Virginia the Code limits a physician to the supervision of two physician assistants at any one time. Section 54.1-2957.01 of the Code of Virginia limits the number of nurse practitioners with prescriptive authority that may be supervised and directed by a physician to four at any one time. Section 54.1-3320 of the Code of Virginia allows a pharmacist to exercise sole authority in determining the maximum number of pharmacy technicians that he can supervise, but limits that maximum to four.

The Department’s EIA has incorrectly stated that "At a minimum, a rule allowing the licensing by endorsement of hygienists from states with equivalent or stricter certification requirements could significantly increase the supply of hygienists in Virginia." In fact, the board has licensed hygienists by endorsement for more than 15 years under regulations stated in 18 VAC 60-20-80. In the past five years, approximately 250 of the 1,000 dental hygienists licensed have been endorsed from other states. 

After consideration of the economic impact analysis and further discussion with analysts from the Department, the Board of Dentistry, at its meeting on January 10, 2003, voted unanimously to support the current regulation establishing a 2:1 ratio of dental hygienists to dentists and requests that DPB reconsider its analysis and approve the proposed regulations for general supervision as submitted.

Summary:

The proposed amendments define "general supervision" of dental hygienists, prescribe the number of hygienists who may work under general supervision at any one time with certain exceptions, set out the criteria for such practice, and determine the duties of a hygienist that may or may not be performed under general supervision. Dental hygiene services are limited to those ordered by a licensed dentist and rendered within a specific time period, not to exceed seven months.

18 VAC 60‑20‑10. Definitions.

The following words and terms when used in this chapter shall have the following meanings, unless the content context clearly indicates otherwise:

"Advertising" means a representation or other notice given to the public or members thereof, directly or indirectly, by a dentist on behalf of himself, his facility, his partner or associate, or any dentist affiliated with the dentist or his facility by any means or method for the purpose of inducing purchase, sale or use of dental methods, services, treatments, operations, procedures or products, or to promote continued or increased use of such dental methods, treatments, operations, procedures or products.

"Analgesia" means the diminution or elimination of pain in the conscious patient.

"Approved schools" means those dental schools, colleges, departments of universities or colleges, or schools of dental hygiene currently accredited by the Commission on Dental Accreditation of the American Dental Association.

"Competent instructor" means any person appointed to the faculty of a dental school, college or department or a university or a college who holds a license or teacher's license to practice dentistry or dental hygiene in the Commonwealth.

"Conscious sedation" means a minimally depressed level of consciousness that retains the patient's ability to independently and continuously maintain an airway and respond appropriately to physical stimulation and verbal commands, produced by a pharmacologic or nonpharmacologic method, or a combination thereof.

"Dental assistant" means any unlicensed person under the supervision of a dentist who renders assistance for services provided to the patient as authorized under this chapter but shall not include an individual serving in purely a secretarial or clerical capacity.

"Direction" means the presence of the dentist for the evaluation, observation, advice, and control over the performance of dental services.

"General anesthesia" means a controlled state of unconsciousness accompanied by partial or complete loss of protective reflexes, including inability to independently maintain an airway and respond purposefully to physical stimulation or verbal command, produced by a pharmacologic or nonpharmacologic method, or combination thereof.

"General supervision" means that the dentist has evaluated the patient and issued a written order for the specific, authorized services to be provided by a dental hygienist when the dentist is not present in the facility while the services are being provided.

"Local anesthesia" means the loss of sensation or pain in the oral cavity or its contiguous structures generally produced by a topically applied agent or injected agent without causing the loss of consciousness.

"Monitoring general anesthesia and conscious sedation" includes the following: recording and reporting of blood pressure, pulse, respiration, and other vital signs to the attending dentist during the conduct of these procedures and after the dentist has induced a patient and established a maintenance level.

"Monitoring nitrous oxide oxygen inhalation analgesia" means making the proper adjustments of nitrous oxide machines at the request of the dentist during the administration of the sedation, and observing the patient's vital signs.

"Nitrous oxide oxygen inhalation analgesia" means the utilization of nitrous oxide and oxygen to produce a state of reduced sensibility to pain designating particularly the relief of pain without the loss of consciousness.

"Radiographs" means intraoral and extraoral x‑rays of the hard and soft oral structures to be used for purposes of diagnosis.

18 VAC 60‑20‑200. Employment of dental hygienists.

No dentist shall direct have more than two dental hygienists practicing under direction or general supervision at one and the same time, with the exception that a dentist may issue a written order for services to be provided by a dental hygienist practicing under general supervision in a free clinic, a public health program, or on a voluntary basis.

18 VAC 60‑20‑210. Required Requirements for direction and general supervision.

A. In all instances, a licensed dentist assumes ultimate responsibility for determining, on the basis of his diagnosis, the specific treatment the patient will receive and which aspects of treatment will be delegated to qualified personnel in accordance with this chapter and the Code of Virginia.

B. Dental hygienists and assistants shall engage in their respective duties only while in the employment of a licensed dentist or governmental agency and under the direction and control of the employing dentist or the dentist in charge, or the dentist in charge or control of the governmental agency. The dentist shall be present and evaluate the patient during the time the patient is in the facility or when volunteering services as provided in 18 VAC 60-20-200. Persons acting within the scope of a license issued to them by the board under § 54.1‑2725 of the Code of Virginia to teach dental hygiene and those persons licensed pursuant to § 54.1‑2722 of the Code of Virginia providing oral health education and preliminary dental screenings in any setting are exempt from this section.

C. Duties delegated to a dental hygienist under direction shall only be performed when the dentist is present in the facility and available to evaluate the patient during the time services are being provided.

D. Duties that are delegated to a dental hygienist under general supervision shall only be performed if the following requirements are met:

1. The treatment to be provided shall be ordered by a dentist licensed in Virginia and shall be entered in writing in the record. The services noted on the original order shall be rendered within a specific time period, not to exceed seven months from the date the dentist last examined the patient. Upon expiration of the order, the dentist shall have evaluated the patient before writing a new order for treatment.

2. The dental hygienist shall consent in writing to providing services under general supervision.

3. The patient or a responsible adult shall be informed prior to the appointment that no dentist will be present, that no anesthesia can be administered, and that only those services prescribed by the dentist will be provided.

4. Written basic emergency procedures shall be established and in place, and the hygienist shall be capable of implementing those procedures.

E. General supervision shall not preclude the use of direction when, in the professional judgment of the dentist, such direction is necessary to meet the individual needs of the patient.

18 VAC 60‑20‑220. Dental hygienists.

A. The following duties shall only be delegated to dental hygienists under direction with the dentist being present:

1. Scaling and root planing of natural and restored teeth using hand instruments, rotary instruments and ultrasonic devices under anesthesia administered by the dentist.

2. Polishing of natural and restored teeth using air polishers.

3. 2. Performing an original or clinical initial examination of teeth and surrounding tissues including the charting of carious lesions, periodontal pockets or other abnormal conditions for assisting the dentist in the diagnosis.

4. 3. Subgingival irrigation or subgingival application of Schedule VI medicinal agents in accordance with § 54.1‑3408 of the Code of Virginia.

5. Duties appropriate to the education and experience of the dental hygienist and the practice of the supervising dentist, with the exception of those listed as nondelegable in 18 VAC 60‑20‑190.

B. The following duties shall only be delegated to dental hygienists and may be delegated by written order to be performed under general supervision without the dentist being present:

1. Scaling and root planing of natural and restored teeth using hand instruments, rotary instruments and ultrasonic devices without anesthesia.

2. Polishing of natural and restored teeth using air polishers.
3. Performing a clinical examination of teeth and surrounding tissues including the charting of carious lesions, periodontal pockets or other abnormal conditions for further evaluation and diagnosis by the dentist.

4. Duties appropriate to the education and experience of the dental hygienist and the practice of the supervising dentist, with the exception of those listed in subsection A of this section and those listed as nondelegable in 18 VAC 60-20-190.

C. Nothing in this section shall be interpreted so as to prevent a licensed dental hygienist from providing educational services, assessment, screening or data collection for the preparation of preliminary written records for evaluation by a licensed dentist.

VA.R. Doc. No. R02-279; Filed January 29, 2003, 2:17 p.m.

1 This restriction has been in place for about 20 years.


2 One member of the board has asserted that it is his opinion as a practicing dentist that supervising more than two hygienists would lead to a reduction in the quality of care.  Otherwise, the board could present no evidence supporting this opinion. There is, however, good evidence that this is not true. See [Liang and Ogur, 1987].


3 This argument is forcefully argued in the agency’s response to this analysis.


4 We will discuss later some approaches that might improve the supply of hygienists across the state.


5 Not all of this loss is due to restrictions on the number of auxiliaries per dentist. Some were due to restrictions on hygienist functions; restrictions not justified by improved health outcomes.


6 See the board’s response to this analysis.


7 The board mischaracterizes this analysis as implying "that a hygiene mill could be set up." That said, available evidence suggests that an independent hygienist practice competing for business with the same services offered in a dentist office would probably improve public health while it may tend to lower the hourly wages of dentists. (Liang and Ojur, 1987; GAO, 1980; DeVany et al., 1982)


8 The board asserts that this is not true, that "a dental unit is a dental unit." This statement is inconsistent with the obvious variation in dental units as between dental practices themselves. In addition, it strains credulity that there is no way to equip a station for hygienist care at lower cost than a station equipped for general dental care. The board’s assertion shows a lack of understanding about how, once freed of inappropriate regulatory constraints, individuals may be able to find ways of improving the quality of service while, at the same time, reducing costs. Poorly designed regulatory constraints can eliminate incentives to improve service and productivity.


9 The board has indicated that hygienist salaries are already very high. Of course, such an observation has no meaning without an assessment of what price would be required to draw more hygienists into the profession. The dental regulations themselves, by restricting licensure by endorsement, are probably responsible for much of any shortage that currently exists.


10 Nationally there are 164,664 professionally active dentists in the U.S (source: American Dental Association). According to the ADA, this includes dentists active in all settings, including private practice, for public agencies, at free clinics, as well faculty and even graduate students. According to the American Dental Hygienist Association, there are more than 120,000 licensed dental hygienists in the country. Thus it can be conservatively estimated that nationally the ratio of licensed dental hygienists to licensed dentists is 0.73 (= 164,664/120,000). This estimate is conservative for two reasons: 1) the figure for dentists probably exceeds the total number of licensees in the country since it includes faculty and graduate students, and 2) the number supplied by the American Dental Hygienist Association for licensed hygienists in the nation was "more than 120,000," implying that the actual number is substantially higher. Hence, the actual ratio of licensed hygienists to licensed dentists is most likely substantially higher. In Virginia the actual ratio of licensed hygienists (3,655) to licensed dentists (5,347) is 0.68 (source: Department of Health Professions).


11 Figures provided to DPB by the Board of Dentistry staff.
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