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REGISTRAR’S NOTICE: The State Corporation Commission is exempt from the Administrative Process Act in accordance with § 2.2-4002 A 2 of the Code of Virginia, which exempts courts, any agency of the Supreme Court, and any agency that by the Constitution is expressly granted any of the powers of a court of record.

Title of Regulation: 20 VAC 5-400. Telecommunications (repealing 20 VAC 5-400-180).

Title of Regulation: 20 VAC 5-417. Rules Governing the Certification and Regulation of Competitive Local Exchange Carriers (adding 20 VAC 5-417-10 through 20 VAC 5-417-80).

Title of Regulation: 20 VAC 5-429. Rules Governing Compensation, Numbering, Interconnection, and Other Local Inter-Carrier Matters (adding 20 VAC 5-429-10 through 20 VAC 5-429-60).

Statutory Authority: §§ 12.1-13 and 56-265.4:4 of the Code of Virginia.
Effective Date: April 10, 2003.
Agency Contact: Sheree King, Telecommunication Competition Specialists, State Corporation Commission, P.O. Box 1197, Richmond, VA 23218, telephone (804) 371-9392, FAX (804) 371-9069, toll-free 1-800-552-7945 or e-mail sking@scc.state.va.us.

Summary:

The Rules Governing the Certification and Regulation of Competitive Local Exchange Carriers, 20 VAC 5-417 (Local Rules), contain certain provisions previously found in 20 VAC 5-400-180, which is repealed. The Local Rules are revised to incorporate orders subsequently issued by the commission after approval of 20 VAC 5-400-180, changes in commission practice and procedures, and to bring the text into conformance with the requirements of the Virginia Register Form, Style and Procedure Manual. In addition, 20 VAC 5-417 incorporates changes in the Code of Virginia enacted by the General Assembly in the 2002 Session. Chapter 489 (House Bill 1021) of the 2002 Acts of Assembly provides that localities that operated an electric distribution system as of March 1, 2002, may obtain certification from the commission as competitive local exchange carriers.

The Rules Governing Compensation, Numbering, Interconnection, and Other Local Inter-Carrier Matters, 20 VAC 5-429, ("Inter-Carrier Rules") (both chapters being referred to as the Final Rules) are, for the most part, text directly from specific rules found in 20 VAC 5-400-180. The chapter does reflect the provisions of Chapter 489 (House Bill 1021) of the 2002 Acts of Assembly. Additionally, 20 VAC 5-429 incorporates changes to bring the provisions into conformance with the requirements of the Virginia Register Form, Style and Procedure Manual and various housekeeping and ministerial changes. 

The Final Rules reflect a number of changes suggested by parties who provided comments. In addition, the Final Rules reflect some clarifications, corrections, or simplifications that were identified during the review process and, in some instances, a return to the original language of an existing rule. 

Revisions to the Local Rules include a requirement that applicants provide true and correct copies of their organizational documents, rather than certified copies; that applicants provide the financial records of the entity responsible for financing an applicant as evidence of an applicant's financial ability; and, that a new entrant submit initial tariffs prior to offering local exchange telecommunications services and shall not provide said services until the tariffs have been accepted and are effective. 

With regard to the certification and regulation of localities (MLECs), revisions include a requirement that an MLEC file data with the Division of Communications to demonstrate that, in the aggregate, revenues associated with intrastate telecommunications services cover incremental and any required imputed or allocated costs; that such filings be made 60 days after the end of the MLEC's calendar or fiscal year; and that an MLEC maintain incremental cost studies. 

Revisions to the Inter-Carrier Rules are minor. Definitions are revised to be consistent with the Local Rules and a definition of "porting" is added. 

AT RICHMOND, APRIL 9, 2003

COMMONWEALTH OF VIRGINIA, ex rel.

STATE CORPORATION COMMISSION

CASE NO. PUC-2002-00115

Ex Parte: In the matter of rules governing

competitive local exchange carriers, localities as

competitive local exchange carriers, and local

inter-carrier matters

ORDER ADOPTING RULES

On October 15, 2002, the State Corporation Commission ("Commission") issued an Order for Notice and Comment and/or Requests for Hearing on Proposed Rules ("Notice Order") in the above referenced proceeding.

In the Notice Order, the Commission stated that it was seeking to revise the existing Rules Governing the Offering of Competitive Local Exchange Telephone Service, 20 VAC 5-400-180, to reflect evolving changes in the certification process and the regulation of competitive local exchange carriers ("CLECs"), legislation to permit certification of localities to provide local exchange telecommunications services, and compliance with the requirements of the Virginia Code Commission. The Commission proposed to repeal the existing rules and divide a majority of the provisions into two new chapters. The first new chapter, 20 VAC 5-417-10, et seq., would be titled Rules Governing the Certification and Regulation of Competitive Local Exchange Carriers ("Proposed Local Exchange Rules"). The second chapter, 20 VAC 5- 429-10, et seq., would be titled Rules Governing Compensation, Numbering, Interconnection, and Other Local Inter-Carrier Matters ("Proposed Inter-Carrier Rules"). The purpose of establishing the two sets of rules was to separate the certification and regulation of CLECs from the interconnection requirements among carriers.

The proposed rules were attached to the Notice Order, and the Commission directed that public notice be given and that interested persons be afforded an opportunity to file written comments or to request a hearing. 

In response to the Notice Order, the Commission received comments from the following: Allegiance Telecom of Virginia, Inc.; Alliance for Rural Telecommunications Infrastructure ("Alliance"); AT&T Communications of Virginia, LLC ("AT&T"); the City Of Bristol; Cox Virginia Telecom, Inc. ("Cox"); LeClair Ryan, P.C.; Professional Telecommunication Consultants, Inc. ("Professional Telecommunication Consultants"); United Telephone-Southeast, Inc., Central Telephone Company of Virginia, and Sprint Communications of Virginia, Inc. (collectively, "Sprint"); Virginia Cable Television Association ("VCTA"); Verizon Virginia Inc. and Verizon South Inc. (collectively, "Verizon"); and WorldCom Inc. ("WorldCom"). One party, Sprint, requested a hearing.

With regard to the Proposed Local Exchange Rules, the comments focused on a variety of issues. Among the comments received, VCTA and Verizon called for the clarification of existing definitions or for the addition of new definitions. Alliance, AT&T, Cox, Professional Telecommunications Consultants, and VCTA expressed concerns regarding bond and escrow account requirements. Verizon proposed adopting a requirement that prevents CLECs from entering into exclusive arrangements with premises owners. Sprint offered extensive comments on the provisions applying to Municipal Local Exchange Carriers ("MLECs"). Cox, VCTA, and Verizon also offered comments on MLEC requirements. WorldCom and Sprint proposed that the Commission eliminate the price ceiling requirements for CLECs. Other comments indicated a preference for existing language in certain situations, pointed out the potential administrative burdens created by some proposed rules, or made points of clarification. 

Relatively fewer comments were received on the Proposed Inter-Carrier Rules. The comments received focused on, among other things, clarification of definitions and number portability charges.

NOW UPON CONSIDERATION of the comments filed herein, the Commission is of the opinion and finds that we should revise the Proposed Local Exchange Rules and the Proposed Inter-Carrier Rules. We find that a public hearing is not required. The final rules will provide an updated framework for the certification and regulation of CLECs. The Commission believes that without further delay we should adopt final rules to reflect necessary changes since the existing rules were adopted to provide for MLEC certification and to comply with the requirements of the Virginia Code Commission. We will, therefore, revise the proposed regulations and adopt them as final rules to be appended to this Order as Attachment 1 and Attachment 2. 

We will direct that this Order and the final regulations be published in the Virginia Register of Regulations. 

The revised Proposed Local Exchange Rules reflect a number of changes suggested by the persons providing comments, as well as some clarifications, corrections, or simplifications that were identified as necessary during the review process. We note, however, that we do not adopt major policy changes from those policies noticed in the Proposed Local Exchange Rules and Proposed Inter-Carrier Rules. In addition, we return to the current language of the existing rules in several instances, i.e., with regard to Commission approval of alternative pricing structures, where we agree that the proposed rule was not an improvement over the existing requirement. 

Among other revisions, to ensure that additional administrative burdens are not inadvertently placed on applicants for CLEC certification, we require applicants to provide true and correct, rather than certified, copies of their organizational documents, and we provide that an entity responsible for financing an applicant may submit financial records as evidence of an applicant's financial ability. We clarify that a new entrant shall submit initial tariffs prior to offering local exchange telecommunications services and shall not provide said services until the tariffs have been accepted and are effective. 

With regard to MLECs, we find it appropriate to revise the Proposed Local Exchange Rules to focus on the requirements found in § 56-265.4:4 of the Code of Virginia ("Code"), the statute pursuant to which the rules are promulgated. We delete proposed provisions related to other sections of the Code that may stand alone and that need not be included in the final rules. However, we recognize that HB 2397, passed by the 2003 General Assembly, would provide the Commission with additional jurisdiction. In response to comments received, we provide that an MLEC shall file data with the Division of Communications to demonstrate that, in the aggregate, revenues associated with intrastate telecommunications services cover incremental and any required imputed or allocated costs, and such filings shall be made 60 days after the end of the MLEC's calendar or fiscal year during which services began to be provided. We also provide that an MLEC shall maintain incremental cost studies. 

The Commission did not incorporate all of the comments received into the final rules. Among other things, we find certain comments or suggestions to be beyond the scope of this rulemaking. We did not adopt some proposed definitions as they were unnecessary or beyond the scope of the rules to be promulgated pursuant to § 56-265.4:4 of the Code. 

With regard to the proposed bond and escrow requirements, we find that such requirements are appropriate in today's market. We believe that such requirements should afford customers with some recourse should a CLEC have operational difficulties or unexpectedly cease to provide service. We note that should an applicant believe that it should not be required to provide a bond or escrow account, the applicant may request a waiver of the rules. Indeed, an applicant always has the option to request a waiver of any provision of the rules. Therefore, such an option renders certain comments and suggestions unnecessary.

Finally, questions were raised about cost studies, the determination of incremental costs, cross-subsidization, and the appropriate treatment of MLECs. The Commission finds that the final rules adopted herein implement the necessary pricing and safeguard requirements for MLECs and are reasonable and equitable. However, we recognize that the issues are complex and that the parties have very disparate positions. We believe that certain concerns raised do not necessitate further rule requirements but can be more appropriately addressed in separate proceedings as the rules contemplate. Indeed, there is an active proceeding regarding Bristol's pricing of local exchange telecommunications services1 that should assist the Commission in determining the effectiveness of its rules. Moreover, if we find this approach not to be the best practice, the Commission may initiate a further rulemaking to amend the final rules adopted herein. 

The revised Proposed Inter-Carrier Rules contain very minor changes, primarily to reflect definition changes necessary to be consistent with draft revised Proposed Local Exchange Rules. A definition of "porting" has been added to reflect a clarification concern raised by one party.

Accordingly, IT IS ORDERED THAT:

(1) 
We hereby adopt as final the regulations appended hereto as Attachment 1 and Attachment 2. 

(2) A copy of this Order and the rules adopted herein shall be forwarded promptly to the Registrar of Regulations for publication in the Virginia Register of Regulations.

(3) There being nothing further to come before the Commission, this case shall be dismissed and the papers filed herein placed in the file for ended causes.

AN ATTESTED COPY HEREOF shall be served by the Clerk of the Commission to: David W. Ogburn, Jr., Assistant General Counsel, Verizon Virginia Inc., 600 East Main Street, 11th Floor, Richmond, Virginia 23219-2441; Eric M. Page, Esquire, LeClair Ryan, P.C., 4201 Dominion Boulevard, Suite 200, Glen Allen, Virginia 23060; Donald G. Owens, Esquire, Troutman Sanders LLP, 1111 East Main Street, Richmond, Virginia 23219; JoAnne L. Nolte, Esquire, The Conrad Firm, 1508 West Main Street, Richmond Virginia 23220; James B. Wright, Senior Attorney, Sprint Mid-Atlantic Telecom, 14111 Capital Boulevard, Wake Forest, North Carolina 27587-5900; Cliona M. Robb, Esquire, and E. Ford Stephens, Esquire, Christian & Barton, L.L.P., 1200 Building, Suite 1200, 909 East Main Street, Richmond, Virginia 23219-3095; C. Meade Browder, Jr., Senior Assistant Attorney General, Division of Consumer Counsel, Office of Attorney General, 900 East Main Street, 2nd Floor, Richmond, Virginia 23219; all local exchange carriers certificated in Virginia as set out in Appendix A; all interexchange carriers certificated in Virginia as set out in Appendix B; the members of the Municipal Electric Power Association of Virginia as set out in Appendix C; and the Commission's Office of General Counsel and Division of Communications.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 19:4 VA.R. 617-628 November 4, 2002, with the additional changes shown below. Therefore, pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the changes from the proposed regulation are printed below.

20 VAC 5‑400‑180. [ No change from proposed. ]

CHAPTER 417.
RULES GOVERNING THE CERTIFICATION AND REGULATION OF COMPETITIVE LOCAL EXCHANGE CARRIERS.

20 VAC 5-417-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Attestation" means a written statement regarding compliance with a requirement or condition contained in this chapter, signed by an officer, director, or comparable official of the applicant or new entrant.

"Casual user service" means a local exchange telecommunications service of a competitive local exchange carrier or municipal local exchange carrier that does not require a customer to actively subscribe or contract with the competitive local exchange carrier or municipal local exchange carrier to use the service. For example, these services may require alternate billing arrangements such as a calling card to use the service.

"Competitive local exchange carrier" ("CLEC") means an entity certificated to provide local exchange telecommunications services in Virginia after January 1, 1996, pursuant to § 56-265.4:4 [ B ] of the Code of Virginia. An incumbent local exchange carrier shall be considered a CLEC in any territory that is outside the territory it was certificated to serve as of December 31, 1995, for which it obtains a certificate to provide local exchange telecommunications services on or after January 1, 1996.

"Customer" means any person, firm, partnership, corporation, or lawful entity that purchases local exchange telecommunications services.

"Incumbent local exchange carrier" or "incumbent" ("ILEC") means a public service company providing local exchange telecommunications services in Virginia on December 31, 1995, pursuant to a certificate of public convenience and necessity, or the successors to any such company.

"Interconnection" means the point of interface between local exchange carriers' networks. Interconnection can be achieved at different points of the network.

"Local exchange carrier" means a certificated provider of local exchange telecommunications services, whether an incumbent or new entrant.

"Local exchange telecommunications services" means local exchange telephone service as defined by § 56-1 of the Code of Virginia.

"Locality" means a city, town, or county that operates an electric distribution system in Virginia.

"Municipal local exchange carrier" ("MLEC") means a locality [ that is ] certificated to provide local exchange telecommunications services pursuant to § 56-265.4:4 [ B ] of the Code of Virginia.

"New entrant" means a CLEC or an MLEC.

20 VAC 5-417-20. Application requirements for certification.

A. An original and 15 copies of an application for a certificate of public convenience and necessity shall be filed with the Clerk of the Commission.

1. The applicant shall deliver a copy of the application to the Division of Communications and a copy to the Division of Economics and Finance at the same time it is filed with the Clerk of the Commission.

2. A copy of all confidential information filed under seal with the Clerk of the Commission in connection with the application shall be provided by the applicant, at the time of filing, to the Division of Communications, the Division of Economics and Finance, and the Office of General Counsel pursuant to 5 VAC 5-20-170.

3. Any amendment or supplement to the application shall be filed in compliance with this section.

B. Notice of the application shall be given to all certificated local exchange carriers and other interested parties in Virginia in a form to be prescribed by the commission pursuant to an order.

C. The application shall identify the applicant including: (i) its name, address, telephone number, fax number, and website address, if any; (ii) the name, address, telephone number, fax number, type of entity (e.g., corporation, limited liability company), and website address of its parent or parents, if any; (iii) a list of its officers and directors or, if the applicant is not a corporation, a list of its principals or comparable officials; (iv) a toll-free telephone number for customer complaints and inquiries, if available; and (v) the name, address, telephone number, fax number, and e-mail address of the primary in-house regulatory contact.

D. An incorporated CLEC applicant shall demonstrate that it is organized under the laws of Virginia as a public service company by providing [ the following:] (i) a [ true and correct ] copy of its articles of incorporation and all amendments thereto, [ certified by the Clerk of the Commission ], and (ii) a [ certificate of good standing. copy of the ] certificate [ or certificates shall be dated no more than 60 days prior to the filing date of the application and order issued by the commission ].

E. An unincorporated CLEC applicant shall demonstrate that it is authorized to do business in the Commonwealth of Virginia by providing the following:

1. In the case of an unincorporated entity formed under the laws of Virginia: (i) a [ true and correct ] copy of its articles of organization, certificate of limited partnership, or other organizational document or documents, and all amendments thereto [ , certified by the Clerk of the Commission or by the clerk of the court where filed ] ; and (ii) [ if the entity is of record in the office of the Clerk of the Commission, a certificate of the clerk confirming that the entity is current in the payment of all annual registration or similar fees and late payment penalties, if any, assessed against it. The a copy of the ] certificate [ or certificates shall be dated no more than 60 days prior to the filing date of the application and order issued by the commission ].

2. In the case of an unincorporated entity formed under the laws of a jurisdiction other than Virginia: (i) a copy of the certificate or statement of registration to do business in Virginia issued to it by the commission, [ certified by the Clerk of the Commission; and ] (ii) a [ true and correct ] copy of its articles [ or of ] organization, certificate of limited partnership, or other organizational document or documents, and all amendments thereto [ , certified by the secretary of state or other official having custody of business entity records in the jurisdiction of its formation; and (iii) a certificate of the Clerk of the Commission confirming that the entity is current in the payment of all annual registration or similar fees and late payment penalties, if any, assessed against it. The certificate or certificates shall be dated no more than 60 days prior to the filing date of the application ].

F. [ An MLEC applicant shall include a copy of its applicable city, town, or county charter. ]

[ F. G. ] An applicant shall be required to show its financial, managerial, and technical ability to render local exchange telecommunications services.

1. To demonstrate financial ability, each CLEC applicant shall, at a minimum, provide the following:

a. The [ applicant's or its parent's ] per books balance sheet [ and , ] income statement [ , and statement of changes in financial position of the applicant or the entity responsible for the financing of the applicant, ] for the two most recent annual periods. Audited financial statements shall be provided, if available, including notes to the financial statements and auditor's letter. Published financial information that includes Securities and Exchange Commission forms 10K and 10Q shall be provided, if available.

b. A continuous performance or surety bond in a minimum amount of $50,000, in a form to be prescribed by the commission staff. The bond shall be provided to the Division of Economics and Finance within [ 45 30 ] days of [ an application being deemed complete the issuance of the Order for Notice and Comment ].

2. To demonstrate financial ability, each MLEC applicant shall, at a minimum, provide the following information:

a. The two most recent annual financial statements for the entity responsible for financing. Financial statements shall include a balance sheet, income statement, [ cash flow ] statement [ of changes in financial position ], notes to the financial statements, and auditor's letter.

b. Proof of a minimum bond (or other senior debt) rating of "BB" or an equivalent rating by a major rating agency, or a guarantee by a guarantor possessing a credit rating of "BB" or higher from a major rating agency. In lieu of such minimum bond rating or guarantee, the applicant shall submit other evidence that will demonstrate financial responsibility. This evidence may include, but not necessarily be limited to, letters of credit, irrevocable lines of credit, and surety or performance bonds.

3. To demonstrate managerial and technical ability, each CLEC applicant shall, at a minimum, provide the following information:

a. A description of its or its parent's history and experience of providing telecommunications or other relevant services, if any;

b. Any documentation that supports its technical abilities; and

c. The managerial and technical experience of each principal officer or member and appropriate senior management and technical personnel.

4. To demonstrate managerial and technical ability, each MLEC applicant shall, at a minimum, provide the following information:

a. A description of the locality's history of providing electric distribution services and other utility services, if any;

b. A description of its experience in providing telecommunications or other relevant services, if any;

c. A list of the geographic areas in which it has provided and is currently providing utility, telecommunications, or other relevant services; and

d. The managerial and technical experience of senior management and technical personnel.

5. The applicant shall provide a list of the states where the applicant, parent, or any affiliate holds authority to provide local exchange telecommunications services, interexchange telecommunications services, or both, and where service is actually being provided, including the date service was commenced for each.

6. The applicant shall also provide a list of any state where authorization was previously held or service was provided and subsequently discontinued and the applicable dates.

7. The applicant shall provide a list of the states where applicant, parent, or any affiliate has had certification or authorization denied, suspended, terminated, or revoked. The list shall include the reason for such denial, suspension, or revocation and copies of any orders issued by a state commission or regulatory authority addressing such action.

[ G. H. ] Each application shall include an illustrative tariff or tariffs, which shall include, at a minimum, the applicant's proposed terms and conditions of service. Applicants that desire to have any of their services deregulated or detariffed shall file such a proposal in accordance with 20 VAC 5-417-50.

[ H. I. ] Each application shall include the applicant's proposed form of regulation for its services if such form of regulation differs from that set forth in 20 VAC 5-417-50.

[ I. J. ] A CLEC application shall be for statewide authority unless otherwise requested by the CLEC. If less than statewide authority is being requested, the CLEC shall identify the geographic area or areas [ (e.g., list of exchanges) ] for which the CLEC is requesting authority to provide service.

[ J. K. ] An MLEC application shall identify the geographic area or areas for which the MLEC is requesting authority to provide service. The applicant should consult § 15.2-2160 A of the Code of Virginia for determining the limits of its proposed service area.

[ K. L. ] An MLEC applicant shall provide an attestation that it will comply with the requirements in 20 VAC 5-417-40, MLEC requirements.

[ L. The applicant M. All applicants ] shall provide an attestation that [ it they ] will comply with the requirements in 20 VAC 5-417-30, conditions for new entrants.

[ M. An MLEC applicant shall provide an attestation to the status of its electric distribution facilities in place as of March 1, 2002. ]

N. The MLEC applicant shall provide a map of its electric distribution facilities [ in place as of March 1, 2002 ]. The map should be in sufficient detail to identify the city, town, and county boundaries.

O. Upon request of the commission staff, an applicant shall provide such information with respect to any of its services or practices as may be relevant to the review of the application.

20 VAC 5-417-30. Conditions for new entrants.

A. A new entrant shall, either directly or through arrangements with others, provide the following:

1. Access to 911 and E911 services;

2. White page directory listings;

3. Access to telephone relay services;

4. Access to directory assistance;

5. Access to operator services;

6. Equal access to interLATA long distance carriers;

7. Free blocking of 900- and 700-type services so long as the same requirement applies to incumbent local exchange companies; and

8. Interconnection on a nondiscriminatory basis with other local exchange carriers.

[ B. An MLEC shall provide nondiscriminatory access to for-profit providers of telecommunications services on a first-come, first-served basis to rights-of-way, poles, conduits, or other permanent distribution facilities owned, leased, or operated by the MLEC unless the facilities have insufficient capacity for such access and additional capacity cannot reasonably be added to the facilities.

C. B. ] To the extent economically and technically feasible, the new entrant shall provide service to all customers in the same service classification in its designated geographic service areas in accordance with its tariff offerings.

[ D. C. ] The new entrant shall have procedures to prevent deceptive and unfair marketing practices.

[ E. D. ] The new entrant shall be subject to applicable commission rules and regulations, including but not limited to, service quality and billing standards or rules, the rules governing disconnection of local exchange telephone service (i.e., 20 VAC 5-413), and rules governing the discontinuance of local exchange telecommunications services (i.e., 20 VAC 5-423).

[ F. E. ] The new entrant shall comply with the applicable intraLATA toll dialing parity requirements of local exchange carriers as determined in Case No. PUC-1997-00009, Commonwealth of Virginia, ex rel. State Corporation Commission Ex Parte: Implementation of IntraLATA Toll Dialing Parity pursuant to the provisions of 47 USC § 251 (b) (3).

[ G. F. ] A new entrant shall, prior to collecting any customer deposits, establish and maintain an escrow account for such funds, held in a Virginia office of a duly chartered state or national bank, savings and loan association, savings bank, or credit union, which is unaffiliated with the applicant. The Division of Economics and Finance shall be notified of this arrangement at its inception and any subsequent change to the arrangement. Any escrow arrangement established pursuant to this requirement shall be maintained until such time as the staff or commission determines it is no longer necessary.

20 VAC 5-417-40. MLEC requirements.

A. An MLEC shall file data annually with the Division of Communications to demonstrate that, in the aggregate, revenues associated with intrastate telecommunications services cover the incremental and [ any ] required imputed or allocated costs of providing such telecommunications services except in circumstances where permitted by § 56-265.4:4 B 3 of the Code of Virginia. [ The first filing shall be 60 days after the end of the MLEC's calendar or fiscal year during which the MLEC began providing intrastate telecommunications services and shall continue annually thereafter. ]

B. An MLEC shall maintain [ incremental ] cost studies for each service offered demonstrating that the associated charges: (i) do not include any subsidies, unless approved by the commission; and (ii) take into account, by imputation or allocation, equivalent charges for all taxes, pole rentals, rights-of-way, licenses, and similar costs incurred by for-profit providers. The applicable study or studies shall be filed with the commission and the Division of Communications within 30 days of a complaint alleging that an individual local exchange service offering or offerings of an MLEC fails to comply with these requirements.

C. An MLEC shall maintain [ account accounting ] records for the revenues, expenses, property, and source of investment dollars pertaining to its telecommunications services that are separate from the [ account accounting ] records of its affiliated county, city, or town.

[ D. An MLEC shall provide to the Division of Economics and Finance the annual published financial statements showing the results of operations of its provision of telecommunications services.

E. No MLEC shall acquire by eminent domain the facilities or other property of any telecommunications service provider in order to offer cable, telephone, data transmission, or other information, or online programming services. ]

20 VAC 5-417-50. Regulation of new entrants providing local exchange telecommunications services.

A. Unless otherwise allowed by the commission, tariffs are required for all local exchange telecommunications service offerings except those that are comparable to "competitive" offerings of any ILEC that does not require tariffs.

B. A new entrant that has received certification to provide local exchange telecommunications services shall [ , prior to offering such services, ] submit its proposed initial tariffs to the Division of Communications. A new entrant shall not offer any local exchange telecommunications services until its tariffs have been accepted [ for filing ] by the Division of Communications [ and are effective ].

C. A new entrant may petition the commission to consider deregulation or detariffing treatment for any of its specific service offerings.

D. Unless otherwise allowed by the commission, prices for local exchange telecommunications services provided by a new entrant shall not exceed the highest of the comparable tariffed services provided by the incumbent local exchange carrier or carriers in the same local serving areas. Price ceilings shall be the highest tariffed rates as of January 1, 1996, for comparable services of any ILEC serving the local service area of the new entrant. Price ceilings for a new entrant shall be increased if the highest tariffed rate of an incumbent is raised through applicable regulatory procedures. Unless otherwise determined by the commission, price decreases for an incumbent's service, whether initiated by the carrier or adopted by the commission, shall not require a corresponding decrease in the price ceilings applicable to the new entrant. Tariff changes [ below pursuant to ] this price ceiling plan shall be implemented as follows:

1. Price decreases shall become effective on a minimum of one day's [ written ] notice to the Division of Communications.

2. Price increases below ceiling rates shall become effective after 30 days' [ prior ] written notice is provided to the Division of Communications and affected customers.

a. Written notice to affected customers shall be provided through bill inserts, bill messages, or direct mail.

b. Notice for price increases for a casual user or nonsubscriber service shall be provided through publication once as display advertising in newspapers having general circulation in the areas served by the new entrant. Display advertising shall only be used for notice for casual user or nonsubscriber services unless otherwise authorized by the commission.

c. A copy of the customer notice, the date or dates of such notification, and proof of publication, if applicable, shall be included with the notice to the Division of Communications.

d. A proposed rate increase below ceiling rates, if there are no current customers, shall not require customer notice. The notice to the Division of Communications shall include an attestation by the new entrant that it has no customers.

E. A new entrant may petition the commission for approval of pricing structures or rates that do not conform with the price ceilings. The new entrant shall provide appropriate documentation and rationale to support any request. The [ petition shall include a public interest analysis commission may permit such alternative pricing structures and rates unless there is a showing the public interest will be harmed ].

F. The price ceiling requirements shall not apply to a new entrant's services: (i) that are comparable to services classified as competitive for the incumbent; or (ii) that have been provided regulatory treatment different than that specified by this chapter.

G. Tariff filings and revisions shall be submitted to the Director of the Division of Communications and shall include an original and two copies.

H. Tariffs for new services offered by a new entrant that are not comparable to services classified as competitive for the incumbent or for which the commission has not provided regulatory treatment different than that specified by this chapter shall be filed with 30 days' prior notice to the commission. Price decreases for these services shall become effective on a minimum of one day's notice to the commission. Price increases shall become effective after 30 days' prior notice to the Division of Communications and affected customers in the manner prescribed by subdivision D 2 of this section.

I. A new entrant may, pursuant to § 56-481.2 of the Code of Virginia, submit an alternative regulatory plan for the commission's consideration in the applicant's certification proceeding or at a later date if it desires regulation different from that specified in this section.

J. A new entrant providing local exchange telecommunications services shall not abandon or discontinue such services except as prescribed in 20 VAC 5-423, Rules Governing the Discontinuance of Local Exchange Telecommunications Services Provided by Competitive Local Exchange Carriers.

K. An MLEC may petition the commission for authority to include a subsidy in any of its local exchange services. The commission may approve such a subsidy if it is deemed to be in the public interest. Any commission approved subsidy may not result in a price for the service lower than the price for the same service charged by the ILEC provider in the area.

L. A new entrant requesting authority to expand its geographic service territory not covered by its existing certificate shall file a petition with the commission.

20 VAC 5-417-60. Reporting requirements for new entrants.

A. A new entrant shall provide the name, address, telephone number, fax number, and e‑mail address of the person designated to receive all official mailings or notices from the Divisions of Economics and Finance, Communications, and Public Service Taxation. Updates to this information shall be provided to each division within 30 days of any change.

B. A new entrant shall comply with the following [ financial economic ] reporting requirements:

1. At a minimum annually, or as deemed necessary by the staff or the commission, a new entrant shall be required to provide information to the Division of Economics and Finance that includes the number of access lines served [ , reported by residential lines and business lines ], number of customers, [ reported by residential customers and business customers, ] and Virginia intrastate revenue.

2. A new entrant shall, on an annual basis or upon request of the staff or the commission, specify to the Division of Economics and Finance the geographic areas served within Virginia. Such information shall include the identification of specific exchanges where service is provided or offered and the wire centers associated with all collocation arrangements.

C. A new entrant shall comply with the following tax reporting requirements:

1. A new entrant shall file all reports and provide all information required for the administration of tax statutes by the Division of Public Service Taxation. Information filed with the Division of Public Service Taxation shall include financial statements and other statements showing Virginia revenues. If available, audited financial statements shall be filed. A new entrant shall maintain records of all its real property and tangible personal property located in Virginia. Such records shall include the property's original cost and location by city, county, or town and district.

2. A new entrant shall remit the telecommunications relay surcharge prescribed by the commission pursuant to § 56-484.6 of the Code of Virginia and 20 VAC 5-415. The new entrant shall file all reports and make all payments as directed by the Division of Public Service Taxation.

D. If a new entrant establishes exchange boundaries that are not in conformance with the exchange boundaries of the incumbent local exchange carriers, maps depicting the new entrant's exchange boundaries shall be filed with the Division of Communications.

E. [ A new entrant that Should the commission determine that a new entrant ] has a monopoly over any of its services, whether or not those services are telephone services, [ if ordered by the commission, shall it may order the new entrant to ] file annually with the Division of Communications data to demonstrate that its revenues from local exchange telecommunications services cover the long run incremental costs of such services in the aggregate.

F. A new entrant shall, upon request of the commission staff, file additional information with respect to any of its services or practices.

20 VAC 5-417-70. [ No change from proposed. ] 

20 VAC 5-417-80. Commission authority.

The commission may, in its discretion, waive or grant exceptions to any provision of this chapter and may also attach conditions or limitations to any certificate issued pursuant to this chapter and § 56-265.4:4 [ B ] of the Code of Virginia.

DOCUMENTS INCORPORATED BY REFERENCE [ No change from proposed. ]

CHAPTER 429.
RULES GOVERNING COMPENSATION, NUMBERING, INTERCONNECTION, AND OTHER LOCAL INTER-CARRIER MATTERS.

20 VAC 5-429-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Competitive local exchange carrier" ("CLEC") means an entity [ other than a locality ] certificated to provide local exchange telecommunications services in Virginia after January 1, 1996, pursuant to § 56-265.4:4 [ B ] of the Code of Virginia. An incumbent local exchange carrier shall be considered a CLEC in any territory that is outside the territory it was certificated to serve as of December 31, 1995, for which it obtains a certificate to provide local exchange telecommunications services on or after January 1, 1996.

"Incumbent local exchange carrier" or "incumbent" ("ILEC") means a public service company providing local exchange telecommunications services in Virginia on December 31, 1995, pursuant to a certificate of public convenience and necessity, or the successors to any such company.

"Interconnection" means the point of interface between local exchange carriers' networks. Interconnection can be achieved at different points of the network.

"Interim number portability" means the service provided in lieu of true number portability. Interim solutions available from the ILEC, which include remote call forwarding and direct inward dialing, enable customers to change providers without the appearance of changing telephone numbers [ , ] but rely on the incumbent's network to process some or all calls.

"Local exchange carrier" ("LEC") means a certificated provider of local exchange telecommunications services, whether an incumbent or new entrant.

"Local exchange telecommunications services" means local exchange telephone service as defined by § 56-1 of the Code of Virginia.

"Locality" means a city, town, or county that operates an electric distribution system in Virginia.

"Municipal local exchange carrier" ("MLEC") means a locality [ that is ] certificated to provide local exchange telecommunications services pursuant to § 56-265.4:4 [ B ] of the Code of Virginia.

"Mutual exchange of traffic" means the reciprocal arrangement by which local exchange carriers terminate the local calls of other local exchange carriers' customers on their networks.

"New entrant" means a CLEC or an MLEC.

[ "Porting" means the act of moving an individual customer's telephone number from one local exchange carrier to another carrier. ]

"Terminating compensation" means the payment or other exchange mechanism used by a local exchange carrier for terminating the local exchange traffic of another local exchange carrier.

"True number portability" means the technical capability of a CLEC to allow customers to retain their telephone number when they change providers (without a change in location) without reliance on calls being routed through the end office where the original NXX is assigned.

"Unbundling" means the process by which a local exchange telephone carrier's network is disaggregated into functional components.

20 VAC 5-429-20. [ No change from proposed. ]
20 VAC 5-429-30. [ No change from proposed. ]
20 VAC 5-429-40. Number portability and number assignment.

A. Consumers shall have the ability to retain the same telephone number if they remain in the same geographic area where the NXX is normally provided, regardless of their chosen local exchange carrier.

B. True number portability shall be made available when technically and economically feasible.

C. Interim number portability arrangements shall be utilized until true number portability is available.

D. To the extent feasible, the ILEC shall provide new entrants with reservations for a reasonably sufficient block of numbers for their use.

E. LECs shall not [ , under any circumstances, ] charge for [ the ] porting [ of ] a customer's telephone number when the customer changes local exchange carriers.

20 VAC 5-429-50. [ No change from proposed. ]
20 VAC 5-429-60. [ No change from proposed. ]
VA.R. Doc. No. R03-56; Filed April 10, 2003, 4:48 p.m.

1 Petition of United Telephone-Southeast, Inc., For declaratory judgment interpreting various sections of the Code of Virginia, for injunction prohibiting the City of Bristol from providing telecommunications services in violation of state law, and for other relief, Case No. PUC-2002-00231.
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