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CUMULATIVE TABLE OF VIRGINIA ADMINISTRATIVE CODE
SECTIONS ADOPTED, AMENDED, OR REPEALED

The table printed below lists regulation sections, by Virginia Administrative Code (VAC) title, that have been amended, added
or repealed in the Virginia Register since the regulations were originally published or last supplemented in VAC (the Spring
2003 VAC Supplement includes final regulations published through Virginia Register Volume 19, Issue 11, dated February 10,
2003). Emergency regulations, if any, are listed, followed by the designation “emer,” and errata pertaining to final regulations
are listed. Proposed regulations are not listed here. The table lists the sections in numerical order and shows action taken, the
volume, issue and page number where the section appeared, and the effective date of the section.

ISECTION NUMBER ACTION CITE EFFECTIVE DATE I
Title 4. Conservation and Natural Resources
4 VAC 5-36-50 Amended 19:16 VA.R. 2370 5/21/03
4 VAC 5-36-60 Amended 19:16 VA.R. 2373 5/21/03
4 VAC 5-36-70 Amended 19:16 VA.R. 2375 5/21/03
4 VVAC 5-36-90 Amended 19:12 VAR. 1881 3/27/03
4 VAC 5-36-100 Amended 19:12 VA.R. 1883 3/27/03
4 VAC 5-36-110 through 4 VAC 5-36-140 Amended  19:16 VA.R. 2376-2379 5/21/03
4 VAC 5-36-170 through 4 VAC 5-36-210 Amended  19:16 VA.R. 2379-2392 5/21/03
4 VAC 15-430-40 Erratum 19:14 VAR. 2176 --
4 VAC 15-430-210 Erratum 19:14 VAR. 2177 --
4 VAC 20-252-130 emer Amended 19:12 VA.R. 1905 1/31/03-2/28/03
4 VAC 20-252-130 Amended 19:14 VA.R. 2086 3/1/03
4 VAC 20-252-150 emer Amended 19:12 VA.R. 1906 1/31/03-2/28/03
4 VAC 20-252-150 Amended 19:14 VA.R. 2087 3/1/03
4 VAC 20-380-10 Amended 19:14 VA.R. 2087 3/1/03
4 VAC 20-380-30 Amended 19:14 VA.R. 2087 3/1/03
4 VAC 20-380-50 Amended 19:14 VA.R. 2087 3/1/03
4 VAC 20-380-60 Amended 19:14 VA.R. 2088 3/1/03
4 VAC 20-563-10 through 4 VAC 20-563-50 emer Added 19:16 VA.R. 2417 3/26/03-4/24/03
4 VAC 20-620-50 Amended 19:14 VA.R. 2088 3/1/03
4 VAC 20-620-70 Amended 19:14 VA.R. 2089 3/1/03
4 VAC 20-720-20 emer Amended 19:12 VA.R. 1906 2/1/03-3/3/03
4 VAC 20-720-40 emer Amended 19:12 VA.R. 1907 2/1/03-3/3/03
4 VAC 20-720-50 emer Amended 19:12 VA.R. 1907 2/1/03-3/3/03
4 VAC 20-720-70 emer Amended 19:12 VA.R. 1908 2/1/03-3/3/03
4 VAC 20-720-80 Erratum 19:12 VAR. 1915 --
4 VAC 20-720-80 emer Amended 19:12 VA.R. 1909 2/1/03-3/3/03
4 VAC 20-910-45 emer Amended 19:12 VAR. 1911 1/31/03-2/28/03
4 VAC 20-910-45 Amended 19:14 VA.R. 2089 3/1/03
4 VAC 20-950-30 Amended 19:14 VA.R. 2090 3/1/03
4 VAC 20-950-45 Amended 19:14 VA.R. 2090 3/1/03
4 VAC 20-1050-10 Added 19:16 VA.R. 2392 3/26/03
4 VAC 20-1050-20 Added 19:16 VA.R. 2392 3/26/03
4 VAC 20-1050-30 Added 19:16 VA.R. 2392 3/26/03
4 VAC 20-1060-10 Added 19:16 VA.R. 2393 3/26/03
4 VAC 20-1060-20 Added 19:16 VA.R. 2393 3/26/03
4 VAC 20-1060-30 Added 19:16 VA.R. 2393 3/26/03
4 VAC 25-40 (Forms) Amended  19:17 VA.R. 2589 --
4 VAC 25-150-120 Amended 19:18 VA.R. 2663 7/1/03
4 VAC 25-160-30 Amended 19:18 VA.R. 2664 7/1/03
Title 6. Criminal Justice and Corrections
6 VAC 20-210-10 through 6 VAC 20-210-110 emer Added 19:10 VA.R. 1511-1512 1/7/03-1/6/04
Title 8. Education
8 VAC 20-440-10 Amended 19:12 VA.R. 1886 3/28/03
8 VAC 20-440-90 Amended 19:12 VA.R. 1886 3/28/03
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8 VAC 20-440-110 Amended  19:12 VA.R. 1886 3/28/03
8 VAC 20-440-120 Amended  19:12 VA.R. 1886 3/28/03
8 VAC 20-440-140 Amended  19:12 VA.R. 1886 3/28/03
8 VAC 20-440-150 Amended  19:12 VA.R. 1886 3/28/03
8 VAC 20-440-160 Amended  19:12 VA.R. 1886 3/28/03
8 VAC 20-440 Appendix A Amended  19:12 VA.R. 1887 3/28/03
8 VAC 20-440 Appendix B Amended  19:12 VA.R. 1890 3/28/03
Title 9. Environment

9 VAC 5-20-204 Amended  19:17 VA.R. 2486 6/4/03
9 VAC 5-20-310 Amended  19:17 VA.R. 2486 6/4/03
9 VAC 5-40-6000 through 9 VAC 5-40-6150 Amended 19:17 VA.R. 2487-2494 7/1/03
9 VAC 5-40-6180 Amended 19:17 VA.R. 2494 7/1/03
9 VAC 5-40-6190 Amended 19:17 VA.R. 2499 7/1/03
9 VAC 5-40-6220 Amended 19:17 VA.R. 2500 7/1/03
9 VAC 5-40-7950 Amended 19:17 VAR. 2501 7/1/03
9 VAC 5-40-7960 Amended 19:17 VA.R. 2502 7/1/03
9 VAC 5-40-8090 Amended 19:17 VA.R. 2505 7/1/03
9 VAC 5-40-8100 Amended 19:17 VA.R. 2505 7/1/03
9 VAC 5-40-8110 through 9 VAC 5-40-8160 Amended 19:17 VA.R. 2507-2519 7/1/03
9 VAC 5-40-8180 Amended 19:17 VAR. 2519 7/1/03
9 VAC 20-60-18 Amended  19:12 VA.R. 1891 3/26/03
9 VAC 20-60-17 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-40 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-70 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-124 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-261 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-262 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-264 Amended  19:18 VA.R. 2665 7/1/03
9 VAC 20-60-265 Amended  19:18 VA.R. 2668 7/1/03
9 VAC 20-60-270 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-305 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-315 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-328 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-420 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-440 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-450 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-490 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-1260 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-1280 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-1285 Amended  19:18 VA.R. 2670 7/1/03
9 VAC 20-60-1370 Amended  19:18 VA.R. 2672 7/1/03
9 VAC 20-60-1380 Amended  19:18 VA.R. 2672 7/1/03
9 VAC 20-60-1390 Amended  19:18 VA.R. 2672 7/1/03
9 VAC 20-60-1420 Amended  19:18 VA.R. 2672 7/1/03
9 VAC 20-90-10 Amended  19:18 VA.R. 2672 7/1/03
9 VAC 20-90-20 Repealed 19:18 VA.R. 2672 7/1/03
9 VAC 20-90-30 through 9 VAC 20-90-100 Amended  19:18 VA.R. 2672-2675 7/1/03
9 VAC 20-90-110 Added 19:18 VA.R. 2675 7/1/03
9 VAC 20-90-120 Added 19:18 VA.R. 2675 7/1/03
9 VAC 20-130 (Forms) Amended  19:12 VA.R. 1912 --

9 VAC 20-170-70 Added 19:18 VAR. 2678 :

9 VAC 20-170-195 Added 19:18 VA.R. 2679 :

9 VAC 25-20-10 Amended  19:18 VA.R. 2680 7/1/03
9 VAC 25-20-110 Amended 19:18 VA.R. 2681 7/1/03

! Section suspended in 19:18 VA.R. 2680.
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9 VAC 25-20-120 Amended  19:18 VA.R. 2681 7/1/03
9 VAC 25-20-130 Amended  19:18 VA.R. 2681 7/1/03
9 VAC 25-70 Repealed 19:14 VA.R. 2090 4/23/03
9 VAC 25-71-10 through 9 VAC 25-71-70 Added 19:14 VA.R. 2090 4/23/03
9 VAC 25-120 (Forms) Amended  19:18 VA.R. 2739 --

9 VAC 25-210 (Forms) Amended  19:12 VA.R. 1912 --

9 VAC 25-210 (Forms) Added 19:16 VA.R. 2418 --

9 VAC 25-260-140 Amended  18:24 VA.R. 3289 z

9 VAC 25-260-155 Amended  18:24 VAR. 3289 z

9 VAC 25-260-310 Amended  18:20 VA.R. 2659 z

9 VAC 25-260-390 Amended  18:20 VA.R. 2661 z

9 VAC 25-420 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-430 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-440 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-450 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-452 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-460 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-470 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-480 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-490 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-500 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-510 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-520 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-530 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-540 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-550 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-560 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-570 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-572 Repealed 19:14 VA.R. 2091 4/24/03
9 VAC 25-660 (Forms) Amended  19:12 VA.R. 1912 --

9 VAC 25-660 (Forms) Added 19:16 VA.R. 2418 --

9 VAC 25-670 (Forms) Amended  19:12 VA.R. 1912 --

9 VAC 25-680 (Forms) Amended  19:12 VA.R. 1912 --

9 VAC 25-680 (Forms) Added 19:16 VA.R. 2418 --

9 VAC 25-690 (Forms) Amended  19:12 VA.R. 1912 --

9 VAC 25-690 (Forms) Added 19:16 VA.R. 2418 --

9 VAC 25-720-10 through 9 VAC 25-720-140 Added 19:14 VA.R. 2091-2138 4/24/03
9 VAC 25-720-50 Erratum 19:18 VA.R. 2746-2747 --

9 VAC 25-720-80 Erratum 19:18 VA.R. 2747 --

9 VAC 25-720-120 Erratum 19:18 VA.R. 2747 --

9 VAC 25-720-130 Erratum 19:18 VA.R. 2747 --

9 VAC 25-730 Repealed 19:14 VA.R. 2090 4/23/03
Title 11. Gaming

11 VAC 5-10-10 through 11 VAC 5-10-70 Amended 19:15 VA.R. 2264 5/7/03
11 VAC 5-10-80 Added 19:15 VA.R. 2264 5/7/03
11 VAC 5-20-10 Amended 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-60 Amended 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-70 Amended 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-80 Amended 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-90 Repealed 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-100 Repealed 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-110 Repealed 19:15 VA.R. 2265 5/7/03
11 VAC 5-20-120 through 11 VAC 5-20-180 Amended  19:15 VA.R. 2265 5/7/03
11 VAC 5-20-420 Amended 19:15 VA.R. 2265 5/7/03

2 Effective 30 days after notice in the Virginia Register of EPA approval.
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| secTioN NUMBER | AcTiON | CITE | EFFECTIVE DATE |
11 VAC5-30 Repealed  19:15 VA.R. 2265 5/7/03
11 VAC 5-31-10 through 11 VAC 5-31-200 Added 19:15 VAR. 2266 5/7/03
11 VAC5-40 Repealed 19:15 VA.R. 2266 5/7/03
11 VAC 5-41-10 through 11 VAC 5-41-340 Added 19:15 VAR. 2266-2269 5/7/03
Title 12. Health
12 VAC 5-31-610 Added 19:3 VA.R. 493 S
12 VAC 5-31-620 Added 19:3 VA.R. 494 s
12 VAC 5-31-730 Added 19:3 VA.R. 516 3
12 VAC 5-31-940 Added 19:3 VA.R. 503 s
12 VAC 5-31-1030 Added 19:3 VA.R. 504 5/6/03"
12 VAC 5-31-1140 Added 19:3 VA.R. 505 5/6/03"
12 VAC 5-90-80 emer Amended 19:13 VAR. 1971 2/11/03-2/10/04
12 VAC 5-90-80 emer Amended 19:18 VA.R. 2737 4/24/03-4/23/04
12 VAC 5-585-10 Amended 19:14 VAR. 2138 4/23/03
12 VAC 5-585-40 Amended 19:14 VAR. 2140 4/23/03
12 VAC 5-585-50 Amended 19:14 VAR. 2141 4/23/03
12 VAC 5-585-270 Amended 19:14 VAR. 2141 4/23/03
12 VAC 5-585-660 through 12 VAC 5-585-750 Added 19:14 VAR. 2141-2145 4/23/03
12 VAC 5-590-10 Amended 19:17 VA.R. 2520 6/4/03
12 VAC 5-590-370 Amended 19:17 VAR. 2526 6/4/03
12 VAC 5-590-420 Amended 19:17 VA.R. 2549 6/4/03
12 VAC 5-590-440 Amended 19:17 VA.R. 2565 6/4/03
12 VAC 5-590-530 Amended 19:17 VA.R. 2568 6/4/03
12 VAC 5-590 Appendix M Amended  19:17 VA.R. 2575 6/4/03
12 VAC 30-20-80 Amended  19:18 VA.R. 2682 7/1/03
12 VAC 30-20-150 Amended  19:18 VA.R. 2682 7/1/03
12 VAC 30-20-160 Amended  19:18 VA.R. 2683 7/1/03
12 VAC 30-50-140 Amended 19:18 VAR. 2684 7/1/03
12 VAC 30-50-150 Amended 19:18 VA.R. 2685 7/1/03
12 VAC 30-50-160 Amended  19:18 VA.R. 2686 7/1/03
12 VAC 30-50-460 Repealed 19:18 VA.R. 2686 7/1/03
12 VAC 30-60-70 Amended  19:18 VA.R. 2687 7/1/03
12 VAC 30-70-221 Amended  19:18 VA.R. 2699 7/1/03
12 VAC 30-70-281 Amended  19:18 VA.R. 2699 7/1/03
12 VAC 30-70-351 Amended  19:18 VA.R. 2699 7/1/03
12 VAC 30-80-20 Amended  19:18 VA.R. 2699 7/1/03
12 VAC 30-80-40 Amended 19:18 VAR. 2701 7/1/03
12 VAC 30-90-41 Amended 19:18 VA.R. 2702 7/1/03
12 VAC 30-90-257 Added 19:18 VA.R. 2702 7/1/03
12 VAC 30-110-1210 Repealed 19:18 VA.R. 2689 7/1/03
12 VAC 30-110-1350 through 12 VAC 30-110-1410 Added 19:18 VA.R. 2703 6/19/03
12 VAC 30-120-50 Amended  19:18 VA.R. 2690 7/1/03
12 VAC 30-120-140 emer Amended 19:15 VA.R. 2270 3/17/03-3/16/04
12 VAC 30-120-150 emer Amended 19:15 VA.R. 2273 3/17/03-3/16/04
12 VAC 30-120-160 emer Amended 19:15 VA.R. 2274 3/17/03-3/16/04
12 VAC 30-120-165 emer Added 19:15 VAR. 2276 3/17/03-3/16/04
12 VAC 30-120-170 emer Amended 19:15 VA.R. 2281 3/17/03-3/16/04
12 VAC 30-120-180 emer Amended 19:15 VA.R. 2282 3/17/03-3/16/04
12 VAC 30-120-190 emer Amended 19:15 VA.R. 2284 3/17/03-3/16/04
12 VAC 30-120-490 Amended  19:18 VA.R. 2692 7/1/03
12 VAC 30-120-500 Amended  19:18 VA.R. 2693 7/1/03
12 VAC 30-120-520 through 12 VAC 30-120-550 Amended  19:18 VA.R. 2694-2699 7/1/03
12 VAC 30-130-50 Amended  19:18 VA.R. 2699 7/1/03

% Section withdrawn in 19:16 VA.R. 2393.
* Section readopted in 19:16 VA.R. 2393.
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| secTioN NUMBER | AcTiON | CITE | EFFECTIVE DATE |
Title 13. Housing
13 VAC 10-40-110 Amended 19:12 VAR. 1892 1/24/03
13 VAC 10-40-220 Amended  19:12 VA.R. 1892 1/24/03
13 VAC 10-40-230 Amended  19:12 VA.R. 1892 1/24/03
13 VAC 10-180-10 Amended  19:16 VA.R. 2394 4/2/03
13 VAC 10-180-50 Amended  19:16 VA.R. 2394 4/2/03
13 VAC 10-180-60 Amended  19:16 VA.R. 2394 4/2/03
13 VAC 10-180-60 Amended 19:16 VA.R. 2404 1/1/04
Title 14. Insurance
14 VAC 5-200-20 Amended 19:12 VA.R. 1893 4/1/03
14 VAC 5-200-30 Amended 19:12 VA.R. 1893 4/1/03
14 VAC 5-200-40 Amended 19:12 VA.R. 1893 4/1/03
14 VAC 5-200-60 Amended 19:12 VA.R. 1893 4/1/03
14 VAC 5-200-75 Amended 19:12 VA.R. 1893 4/1/03
14 VAC 5-200-77 Added 19:12 VA.R. 1894 4/1/03
14 VAC 5-200-150 Amended 19:12 VA.R. 1894 4/1/03
14 VAC 5-200-153 Added 19:12 VA.R. 1894 4/1/03
14 VAC 5-200-200 Amended 19:12 VA.R. 1894 4/1/03
14 VAC 5-260 (Forms) Amended  19:14 VA.R. 2169 -
Title 15. Judicial
15 VAC 5-80-50 Amended 19:17 VA.R. 2579 4/11/03
Title 16. Labor and Employment
16 VAC 30-50-30 Amended  19:18 VA.R. 2703 7/1/03
Title 18. Professional and Occupational Licensing
18 VAC 5-21-20 Amended  19:12 VA.R. 1895 3/26/03
18 VAC 15-40-10 through 18 VAC 15-40-190 Added 19:18 VA.R. 2706-2712 7/1/03
18 VAC 41-20-10 through 18 VAC 41-20-280 Added 19:18 VAR. 2712-2714 7/1/03
18 VAC 60-20-90 Amended  19:18 VA.R. 2714 6/18/03
18 VAC 60-20-106 Added 19:18 VA.R. 2714 6/18/03
18 VAC 85-20-225 Added 19:18 VA.R. 2715 6/18/03
18 VAC 85-40-55 Added 19:18 VAR. 2717 6/18/03
18 VAC 85-80-65 Added 19:18 VAR. 2717 6/18/03
18 VAC 85-101-145 Added 19:18 VAR. 2717 6/18/03
18 VAC 85-110-145 Added 19:18 VA.R. 2718 6/18/03
18 VAC 85-120-85 Added 19:18 VA.R. 2718 6/18/03
18 VAC 85-20-310 through 18 VAC 85-20-390 Added 19:18 VA.R. 2719-2720 6/18/03
18 VAC 85-50-10 Amended  19:18 VA.R. 2722 6/18/03
18 VAC 85-50-40 Amended  19:18 VA.R. 2722 6/18/03
18 VAC 85-50-59 Added 19:18 VA.R. 2722 6/18/03
18 VAC 85-50-101 Amended 19:18 VA.R. 2722 6/18/03
18 VAC 85-50-110 Amended 19:18 VA.R. 2722 6/18/03
18 VAC 85-50-115 Amended 19:18 VA.R. 2722 6/18/03
18 VAC 90-20-271 Added 19:18 VA.R. 2722 6/18/03
18 VAC 90-20-360 Amended  19:13 VA.R. 1967 4/9/03
18 VAC 90-20-361 Added 19:13 VA.R. 1967 4/9/03
18 VAC 90-20-362 Added 19:13 VA.R. 1967 4/9/03
18 VAC 90-20-363 Added 19:13 VA.R. 1968 4/9/03
18 VAC 90-20-364 Added 19:13 VA.R. 1968 4/9/03
18 VAC 115-30-10 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-30 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-40 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-45 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-50 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-60 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-61 Added 19:18 VA.R. 2724 6/18/03
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| secTioN NUMBER | AcTiON | CITE | EFFECTIVE DATE |
18 VAC 115-30-62 Added 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-70 Repealed 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-90 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-110 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 115-30-140 Amended 19:18 VA.R. 2724 6/18/03
18 VAC 130-20-10 Amended 19:18 VA.R. 2724 7/1/03
18 VAC 130-20-30 Amended  19:18 VA.R. 2728 7/1/03
18 VAC 130-20-40 Amended  19:18 VA.R. 2729 7/1/03
18 VAC 130-20-50 Amended  19:18 VA.R. 2729 7/1/03
18 VAC 130-20-60 Amended  19:18 VA.R. 2730 7/1/03
18 VAC 130-20-70 Amended  19:18 VA.R. 2730 7/1/03
18 VAC 130-20-110 Amended 19:18 VA.R. 2730 7/1/03
18 VAC 130-20-170 Amended 19:18 VAR. 2731 7/1/03
18 VAC 130-20-180 Amended 19:18 VAR. 2731 7/1/03
18 VAC 130-20-200 Amended  19:18 VA.R. 2733 7/1/03
18 VAC 130-20-210 Amended  19:18 VA.R. 2733 7/1/03
18 VAC 130-20-220 Amended  19:18 VA.R. 2733 7/1/03
18 VAC 130-20-230 Amended  19:18 VA.R. 2734 7/1/03
18 VAC 135-20-10 through 18 VAC 135-20-80 Amended  19:12 VA.R. 1899-1901 4/1/03
18 VAC 135-20-30 Erratum 19:14 VAR. 2177 --
18 VAC 135-20-60 Erratum 19:14 VAR. 2177 --
18 VAC 135-20-100 Amended 19:12 VAR. 1901 4/1/03
18 VAC 135-20-105 Added 19:12 VAR. 1901 4/1/03
18 VAC 135-20-110 through 18 VAC 135-20-150 Amended 19:12 VAR. 1901 4/1/03
18 VAC 135-20-155 Added 19:12 VAR. 1901 4/1/03
18 VAC 135-20-160 through 18 VAC 135-20-180 Amended  19:12 VA.R. 1901 4/1/03
18 VAC 135-20-185 Added 19:12 VAR. 1901 4/1/03
18 VAC 135-20-190 Amended 19:12 VAR. 1901 4/1/03
18 VAC 135-20-200 Repealed 19:12 VA.R. 1903 4/1/03
18 VAC 135-20-220 Amended  19:12 VA.R. 1903 4/1/03
18 VAC 135-20-230 Repealed 19:12 VA.R. 1903 4/1/03
18 VAC 135-20-240 through 18 VAC 135-20-300 Amended  19:12 VA.R. 1903-1904 4/1/03
18 VAC 135-20-260 Erratum 19:14 VAR. 2177 --
18 VAC 135-20-320 Repealed 19:12 VA.R. 1904 4/1/03
18 VAC 135-20-330 Amended 19:12 VA.R. 1904 4/1/03
18 VAC 135-20-340 Amended 19:12 VA.R. 1904 4/1/03
18 VAC 135-20-360 Amended 19:12 VA.R. 1904 4/1/03
18 VAC 135-20-370 Amended 19:12 VA.R. 1904 4/1/03
18 VAC 135-20-410 Amended 19:12 VA.R. 1904 4/1/03
18 VAC 140-20-30 Amended 19:14 VA.R. 2145 4/23/03
Title 20. Public Utilities and Telecommunications
20 VAC 5-312-20 Amended 19:17 VA.R. 2579 4/10/03
20 VAC 5-400-180 Repealed 19:17 VA.R. 2583 4/10/03
20 VAC 5-417-10 through 20 VAC 5-417-80 Added 19:17 VA.R. 2583-2587 4/10/03
20 VAC 5-429-10 through 20 VAC 5-429-60 Added 19:17 VA.R. 2587-2588 4/10/03
Title 22. Social Services
22 VAC 30-20-10 through 22 VAC 30-20-40 Amended  19:14 VA.R. 2147-2154 4/24/03
22 VAC 30-20-60 Amended  19:14 VA.R. 2154 4/24/03
22 VAC 30-20-80 Amended  19:14 VA.R. 2154 4/24/03
22 VAC 30-20-90 Amended  19:14 VA.R. 2155 4/24/03
22 VAC 30-20-90 Amended  19:18 VA.R. 2736 6/18/03
22 VAC 30-20-95 Added 19:14 VA.R. 2155 4/24/03
22 VAC 30-20-100 through 22 VAC 30-20-130 Amended  19:14 VA.R. 2155-2164 4/24/03
22 VAC 30-20-150 Amended 19:14 VAR. 2164 4/24/03
22 VAC 30-20-160 Amended  19:14 VA.R. 2164 4/24/03
22 VAC 30-20-170 Amended 19:14 VA.R. 2165 4/24/03
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22 VAC 30-20-181 Amended  10:14 VAR. 2166 4124103
22 VAC 30-20-200 Amended  10:14 VAR. 2167 4124103
Title 24. Transportation and Motor Vehicles

24 VAC 30-280-20 Amended _ 190:16 VAR. 2414 3/24/03
24 VAC 30-280-40 Amended _ 10:16 VAR. 2415 3/2403
24 VAC 30-280-50 Amended _ 10:16 VAR. 2415 3/24/03
24 VAC 30-280-60 Amended _ 10:16 VAR. 2416 312403
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key
T Indicates entries since last publication of the Virginia Register

TITLE 9. ENVIRONMENT

STATE AIR POLLUTION CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled 9 VAC 5-40,
Existing Stationary Sources (Rev. G03). The purpose of the
proposed action is to develop a regulation concerning consumer
products that will contribute to the achievement of the necessary
VOC emissions reductions to stay within the budget limit in order
to safeguard federal approval of transportation projects in
Northern Virginia. Consumer products that may be regulated
include, but are not limited to, adhesives, adhesive removers,
aerosol products (like cooking and dusting sprays), air
freshener, antiperspirants and deodorants, facial toners and
astringents, waxes and polishes (for cars, floors, etc.), tile
cleaners, tar removers, bug sprays, rug cleaners, charcoal
lighter fluid, disinfectants, cosmetics, and soaps.

Need: Among the primary goals of the federal Clean Air Act
are the attainment and maintenance of the National Ambient
Air Quality Standards (NAAQS).

The NAAQS, developed and promulgated by the U.S.
Environmental Protection Agency (EPA), establish the
maximum limits of pollutants that are permitted in the outside
ambient air. EPA requires that each state submit a plan
(called a State Implementation Plan or SIP), including any
laws and regulations necessary to enforce the plan, that
shows how the air pollution concentrations will be reduced to
levels at or below these standards (attainment). Once the
pollution levels are within the standards, the SIP must also
demonstrate how the state will maintain the air pollution
concentrations at the reduced levels (maintenance).

A SIP is the key to the state's air quality programs. The Clean
Air Act is specific concerning the elements required for an
acceptable SIP. If a state does not prepare such a plan, or
EPA does not approve a submitted plan, then EPA itself is
empowered to take the necessary actions to attain and
maintain the air quality standards—that is, it would have to
promulgate and implement an air quality plan for that state.
EPA is also, by law, required to impose sanctions in cases
where there is no approved plan or the plan is not being
implemented, the sanctions consisting of loss of federal funds
for highways and other projects and/or more restrictive
requirements for new industry. Generally, the plan is revised,
as needed, based upon changes in the federal Clean Air Act
and its requirements.

The basic approach to developing a SIP is to examine air
quality across the state, delineate areas where air quality
needs improvement, determine the degree of improvement
necessary, inventory the sources contributing to the problem,
develop a control strategy to reduce emissions from

contributing sources enough to bring about attainment of the
air quality standards, implement the strategy, and take the
steps necessary to ensure that the air quality standards are
not violated in the future.

The heart of the SIP is the control strategy. The control
strategy describes the emission reduction measures to be
used by the state to attain and maintain the air quality
standards. There are three basic types of measures:
stationary source control measures, mobile source control
measures, and transportation source control measures.
Stationary source control measures are directed at limiting
emissions primarily from commercial/industrial facilities and
operations and include the following: emission limits, control
technology requirements, preconstruction permit programs for
new industry and expansions, and source-specific control
requirements. Stationary source control measures also
include area source control measures which are directed at
small businesses and consumer activities. Mobile source
control measures are directed at tailpipe and other emissions
primarily from motor vehicles and include the following:

Federal Motor Vehicle Emission Standards, fuel volatility
limits, reformulated gasoline, emissions control system
anti-tampering programs, and inspection and maintenance
programs. Transportation source control measures limit the
location and use of motor vehicles and include the following:
carpools, special bus lanes, rapid ftransit systems,
commuter park and ride lots, bicycle lanes, signal system
improvements, and many others.

Federal guidance on states' approaches to the inclusion of
control measures in the SIP has varied considerably over the
years, ranging from very general in the early years of the
Clean Air Act to very specific in more recent years. Many
regulatory requirements were adopted in the 1970s when no
detailed guidance existed. The legally binding federal mandate
for these regulations is general, not specific, consisting of the
Clean Air Act's broad-based directive to states to attain and
maintain the air quality standards. However, in recent years, the
Clean Air Act, along with EPA regulations and policy, has
become much more specific, thereby removing much of the
states’ discretion to craft their own air quality control programs.

Generally, a SIP is revised, as needed, based upon changes
in air quality or statutory requirements. For the most part the
SIP has worked, and the standards have been attained for
most pollutants in most areas. However, attainment of NAAQS
for one pollutant--ozone--has proven problematic. While
ozone is needed at the earth's outer atmospheric layer to
shield out harmful rays from the sun, excess concentrations at
the surface have an adverse effect on human health and
welfare. Ozone is formed by a chemical reaction between
volatile organic compounds (VOCs), nitrogen oxides (NOx),
and sunlight. When VOC and NOx emissions from mobile
sources and stationary sources are reduced, ozone is
reduced.
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Congress enacted the 1977 Amendments to the Clean Air Act
in order to address unsuccessful SIPs and areas that had not
attained the NAAQS (that is, nonattainment areas). Although
SIP revisions submitted pursuant to the requirements of the
1977 amendments did achieve some progress in eliminating
nonattainment areas, some areas remained.

In 1990 Congress once again enacted comprehensive
amendments to the Act to address SIP requirements for
nonattainment areas. The Act established a process for
evaluating the air quality in each region and identifying and
classifying each nonattainment area according to the severity
of its air pollution problem. Nonattainment areas are classified
as marginal, moderate, serious, severe and extreme. Marginal
areas are subject to the least stringent requirements and each
subsequent classification (or class) is subject to successively
more stringent control measures. Areas in a higher
classification of nonattainment must meet the mandates of the
lower classifications plus the more stringent requirements of
their class. In addition to the general SIP-related sanctions,
nonattainment areas have their own unique sanctions. If a
particular area fails to attain the federal standard by the
legislatively mandated attainment date, EPA is required to
reassign it to the next higher classification level (denoting a
worse air quality problem), thus subjecting the area to more
stringent air pollution control requirements. The Clean Air Act
includes specific provisions requiring these sanctions to be
issued by EPA if so warranted.

The Act required EPA, based on the air quality data from each
state, to propose geographic boundaries and pollution
classification levels for all nonattainment areas to each state's
governor. If states disagreed with EPA's proposals, they had
the opportunity to propose different boundaries; however, EPA
had the authority to make the final decision.

The process provided in the Act yielded three nonattainment
areas for Virginia. The classifications for Virginia's
nonattainment areas were marginal for the Hampton Roads
Nonattainment Area, moderate for the Richmond
Nonattainment Area, and serious for the Northern Virginia
Nonattainment Area. Since that time, air quality has improved.
Although Northern Virginia remains a nonattainment area,
Richmond and Hampton Roads have achieved the one-hour
ozone standard and are now considered maintenance areas:
that is, specific strategies that were implemented must
continue; however, no additional new requirements are
necessary provided the areas do not measure ozone
concentrations in levels high enough to reclassify them into
nonattainment.

Once the nonattainment areas were defined, each state was
then obligated to submit a SIP demonstrating how it would
attain the air quality standards in each nonattainment area.
First, the Act requires that certain specific control measures
and other requirements be adopted and included in the SIP; a
list of those that necessitated the adoption of state regulations
is provided below. In addition, the state had to demonstrate
that it would achieve a VOC emission reduction of 15%.
Finally, the SIP had to include an attainment demonstration by
photochemical modeling (including annual emission
reductions of 3% from 1996 to 1999) in addition to the 15%
emission reduction demonstration. In cases where the specific

control measures shown below were inadequate to achieve
the emission reductions or attain the air quality standard, the
state was obligated to adopt other control measures as
necessary to achieve this end.

ALL AREAS

1. Correct existing VOC regulatory program (controls on
certain sources identified in EPA control technology
guidelines)

2. Requirement for annual statements of emissions from
industries

3. Preconstruction review (permit) program for new industry
and expansions (with variable major source definition,
variable offset ratio for addition of new pollution, and special
requirements for expansions to existing industry in serious
areas)

4. Offset ratio for addition of new pollution of 1.1 to 1

5. Procedures to determine if systems level highway plans
and other federally financed projects are in conformity with
air quality plans

MODERATE AND ABOVE AREAS

1. Requirement for controls for all major (100 tons per year)
VOC sources

2. Requirement for controls for all major (100 tons per year)
NOx sources

3. Case-by-case control technology determinations for all
major VOC and NOx sources not covered by an EPA
control technology guideline

4. Offset ratio for addition of new pollution of 1.15 to 1

5. Requirement for vapor recovery controls for emissions
from filling vehicles with gasoline (stage I1)

SERIOUS AND ABOVE AREAS

1. Requirement for controls for all major (50 tons per year)
VOC sources

2. Requirement for controls for all major (50 tons per year)
NOx sources

3. Offset ratio for addition of new pollution of 1.2 to 1
4. Enhanced monitoring (source emissions) program

5. Correct existing motor vehicle emissions inspection and
maintenance (I&M) program

6. Enhanced motor vehicle emissions 1&M program
7. clean fuel fleet vehicle program

8. oxygenated fuels program

SEVERE AND ABOVE AREAS

1. Requirement for controls for all major (25 tons per year)
VOC sources

2. Requirement for controls for all major (25 tons per year)
NOx sources
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3. Offset ratio for addition of new pollution of 1.3 to 1

4. Requirement for major sources to pay a penalty fee if
area does not attain air quality standard by attainment date

5. Transportation control strategies and measures to offset
emissions growth from VMT

Virginia has submitted for federal approval a plan for the
Northern Virginia area (formerly classified Serious, now
classified Severe) that meets all the requirements for the
Serious and Above areas. The plan includes an emissions
budget that allows transportation conformity determinations to
be made through 2005. Transportation conformity is a Clean
Air Act requirement to ensure that federally supported
highway and transit activities are consistent with (“conform to”)
the SIP. Conformity to a SIP means that a transportation
activity will not cause or contribute to new air pollution
violations, worsen existing violations, or delay timely
attainment of federal air quality standards.

Virginia’s transportation conformity regulation (9 VAC 5
Chapter 150) requires MPOs and DOT to make conformity
determinations on metropolitan transportation plans and
transportation improvement programs (TIPs) before they are
adopted, approved, or accepted. In addition, highway or
transit projects that are funded or approved by the Federal
Highway Administration (FHWA) or the Federal Transit
Administration (FTA) must be found to conform before they
are approved or funded by DOT or an MPO.

The federal transportation conformity rule (40 CFR Part 93)
requires that conformity analyses be based on the latest motor
vehicle emissions model approved by EPA. In January 2002,
EPA released a major revision of this model. This model,
MOBILE, is used to calculate current and future inventories of
motor vehicle emissions at the national and local level.
Inventories based on MOBILE are also used to meet the
federal Clean Air Act's state implementation plan (SIP) and
transportation conformity requirements. The revised model,
MOBILES, is based on new and improved data as well as an
updated understanding of vehicle emissions processes. EPA
strongly encourages areas to use the interagency consultation
process to examine how MOBILE6 will affect future
transportation conformity determinations so that SIPs and
motor vehicle emissions budgets can be revised as necessary
prior to the end of the MOBILE6 conformity grace period
(January 29, 2004).

For the Northern Virginia area, the interagency group in
charge of recommending emissions levels for EPA approval is
the Metropolitan Washington Air Quality Committee
(MWAQC), formed by the governors of Virginia and Maryland
and the mayor of Washington, D.C. At the January 23, 2002,
meeting of MWAQC, it was decided to proceed with revising
the regional SIPs to incorporate the latest mobile emissions
estimates using MOBILE6. The effect of this action will be to
project Virginia’s mobile emissions above the current budget
limits. In order to insure that Northern Virginia stays in
attainment and that Virginia can continue to make conformity
determinations, MWAQC also decided to revise the emissions
budgets and to recommend the adoption of new regulations.
MWAQC has recommended that Maryland, Virginia, and
Washington, D.C., adopt several pertinent regulations,

including one covering consumer products, in order to achieve
the necessary reductions of VOC emissions in the Northern
Virginia area.

Potential Issues: The regulation to be developed will apply to
many consumer products, most of which have not previously
been regulated in Virginia.

Alternatives: Alternatives to the proposed regulation are being
considered by the department. The department has tentatively
determined that the first alternative is appropriate, as it is the
least burdensome and least intrusive alternative that fully
meets the purpose of the regulatory action. The alternatives
being considered by the department, along with the reasoning
by which the department has rejected any of the alternatives
being considered, are discussed below.

1. Amend the regulations to satisfy the provisions of the law
and associated regulations and policies. This option is being
selected because it meets the stated purpose of the
regulatory action: to achieve the necessary VOC emissions
reductions to stay within the budget limit in order to
safeguard federal approval of transportation projects in
Northern Virginia.

2. Make alternative regulatory changes to those required by
the provisions of the law and associated regulations and
policies. This option is not being selected because it does
not meet the stated purpose of the regulatory action.

3. Take no action to amend the regulations. This option is
not being selected because failure to act will result in
federal sanctions, including disapproval of transportation
projects in the Northern Virginia area.

Public Participation: The department is soliciting comments on
(i) the intended regulatory action, to include ideas to assist the
department in the development of the proposal, (i) the
impacts of the proposed regulation on farm and forest lands,
and (iii) the costs and benefits of the alternatives stated in this
notice or other alternatives. All comments must be received by
the department by 4:30 p.m. on the first business day after the
public meeting (see information below) in order to be
considered. It is preferred that all comments be provided in
writing to the department, along with any supporting
documents or exhibits; however, oral comments will be
accepted at the meeting. Comments may be submitted by
mail, facsimile transmission, e-mail, or by personal
appearance at the meeting, but must be submitted to Dr.
Kathleen R. Sands, Office of Air Regulatory Development,
Department of Environmental Quality, P.O. Box 10009,
Richmond, Virginia, 23240 (e-mail: krsands@deq.state.va.us)
(fax number: 804-698-4510). Comments by facsimile
transmission will be accepted only if followed by receipt of the
signed original within one week. Comments by e-mail will be
accepted only if the name, address and phone number of the
commenter are included. All testimony, exhibits and
documents received are a matter of public record. Only
comments (i) related to the potential issues, alternatives, and
costs and benefits (see supporting information below) as
specified in this notice and (ii) provided in accordance with the
procedures specified in this notice will be given consideration
in the development of the proposed regulation.

Virginia Register of Regulations

2784



Notices of Intended Regulatory Action

A public meeting will be held by the department to receive
comments on and to discuss the intended action. Information
on the date, time, and place of the meeting is published in the
Calendar of Events section of the Virginia Register. Unlike a
public hearing, which is intended only to receive testimony,
this meeting is being held to discuss and exchange ideas and
information relative to regulation development.

After publication in the Virginia Register of Regulations, the
department will hold at least one public hearing to provide
opportunity for public comment on any regulation drafted
pursuant to this notice.

Ad Hoc Advisory Group: Subject to the stipulations noted
below, the department will form an ad hoc advisory group to
assist in the development of the regulation. If you want to be
on the group, notify the agency contact in writing by 4:30 p.m.
the last day of the comment period and provide your name,
address, phone number, and the organization you represent
(if any). Notification of the composition of the ad hoc advisory
group will be sent to all applicants. If you want to be on the
group, you are encouraged to attend the public meeting
mentioned above. The primary function of the group is to
develop recommended regulation amendments for
department consideration through the collaborative approach
of regulatory negotiation and consensus. At its discretion, the
department may dispense with the use of an ad hoc advisory
group if it receives fewer than five applications. More than one
application from a single company, organization, group, or
other entity count as one for purposes of making the decision
specified in the preceding sentence.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: § 10.1-1308 of the Code of Virginia, Clean
Air Act (88 110, 111, 123, 129, 171, 172 and 182), and 40
CFR Parts 51 and 60.

Public comments may be submitted until 5 p.m. on July 3,
2003.

Contact: Kathleen Sands, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4413, FAX (804) 698-4510, or e-mail
krsands@deq.state.va.us.

VA.R. Doc. No. R03-197; Filed May 7, 2003, 12:39 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Air Pollution Control Board
intends to consider amending regulations entitled 9 VAC 5-91,
Regulations for the Control of Motor Vehicle Emissions
(Rev. MJ). The purpose of the proposed action is to amend the
current regulation which conforms to federal requirements for on-
road testing by expanding the regulatory provisions to meet the
state law. The new regulatory amendments would (i) revise the
existing provisions affecting the on-road testing (remote sensing)
of emissions from motor vehicles located in or primarily operated
in Northern Virginia (including out of area commuters) and the
subsequent testing of those motor vehicles; and (i) establish a
program to subsidize repair costs of some vehicles identified by
remote sensing.

Need: The current regulation governing the motor vehicle
emissions testing (I/M) program meets the applicable federal
requirements for on-road testing but does not meet the state
code requirements. In order to meet the requirements of the
state code, the regulation needs to be amended to include a
definitive requirement for random testing of motor vehicle
emissions, procedures to notify owners of test results, and
assessment of civil charges for noncompliance with emissions
standards in the current regulation. The regulation also needs
to be amended to establish standards, criteria, and
procedures to implement a program to subsidize repairs of
some vehicles identified by on-road testing as being
noncompliant when the owner is financially unable to afford
the repairs. Additional background information may be found
below.

One of the primary goals of the federal Clean Air Act (Act) is
the attainment and maintenance of the National Ambient Air
Quality Standards (NAAQS). These standards, designed to
protect public health and welfare, apply to six pollutants, of
which ozone is the primary focus of this proposed action.
Ozone is formed when volatile organic compounds (VOCSs)
and nitrogen oxides (NOx) in the air react together in the
presence of sunlight. VOCs are chemicals contained in
gasoline, polishes, paints, varnishes, cleaning fluids, inks, and
other household and industrial products. NOx emissions are a
by-product from the combustion of fuels and industrial
processes.

The National Ambient Air Quality Standard for ozone is
currently 0.12 parts per million (ppm) and was established by
the U.S. Environmental Protection Agency (EPA) to protect
the health of the general public with an adequate margin of
safety. When concentrations of ozone in the ambient air
exceed the federal standard, the area is considered to be out
of compliance and is classified as "nonattainment." Several
counties and cities within the Northern Virginia area have
been identified as ozone nonattainment areas according to
provisions of the Act.

States are required to develop plans to ensure that areas will
come into compliance with the federal health standard. Failure
to develop adequate programs to meet the ozone air quality
standard: (i) may result in the continued violations of the
standard and subsequent negative affects on human health,
(ii) may result in assumption of the program by EPA at which
time the Commonwealth would lose authority over matters
affecting its citizens, and (iii) may result in the implementation
of sanctions by EPA, such as more restrictive requirements on
new major industrial facilities and loss of federal funds for
highway construction. Furthermore, if a particular area fails to
attain the federal standard by the legislatively mandated
attainment date, EPA is required to reassign it to the next
higher classification level (denoting a worse air quality
problem), thus subjecting the area to more stringent control
requirements.

Motor vehicle emissions inspection programs, known as
inspection and maintenance (I/M) programs, are an integral
part of the effort to reduce mobile source air pollution. Cars
and trucks create about half of the ozone air pollution. Of all
highway vehicles, passenger cars and light trucks emit most
of the vehicle-related carbon monoxide and ozone-forming
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hydrocarbons. Tremendous progress has been made in
reducing these pollutants; however, total vehicle emissions
remain high. This is because the number of vehicle miles
traveled on our highways has doubled in the last 20 years,
offsetting much of the technological progress in vehicle
emission control over the same two decades. Ongoing efforts
to reduce emissions from individual vehicles will be necessary
to achieve our air quality goals.

I/M programs achieve their objective by identifying vehicles
that have high emissions as a result of one or more
malfunctions and requiring them to be repaired. Minor
malfunctions in the emissions control system can increase
emissions significantly. The average car on the road can emit
three to four times the carbon monoxide and hydrocarbons
allowed by new car standards if emission control systems are
malfunctioning. Unfortunately, rarely is it obvious which cars
have malfunctions as the emissions themselves may not be
noticeable and emission control malfunctions do not
necessarily affect vehicle driveability.

I/M programs provide a way to check whether the emission
control systems on a vehicle are working correctly. All new
passenger cars and trucks sold in the United States today
must meet stringent air pollution standards and those
standards became more stringent in model year 1994 and
again in 1998, but they can only retain this low-polluting profile
if the emission controls and engine are functioning properly.
An I/M program is designed to ensure that vehicles stay clean
in actual use. This, in turn, can substantially reduce the
amount of volatile organic compounds, carbon monoxide, and
nitrogen oxides emitted to the ambient air, thereby reducing
the formation of ozone, lowering ozone concentrations, and
contributing toward attainment of the NAAQS.

The aspect of on-road testing, i.e. remote sensing, is needed as
an addition to the existing enhanced emissions inspection
program for several reasons.

1. Remote sensing is a requirement of the Federal Clean Air
Act amendments of 1990. The act requires that at least
0.5% of the vehicles receive "on-road" testing. RSD is the
most cost effective way to achieve this.

2. The State Implementation Plan for Northern Virginia
already assumes that remote sensing will be used to
identify high polluting vehicles and to require their
verification, testing and, if needed, repair out-of-cycle (in
addition to the existing 2-year testing requirement). The
Department of Environmental Quality is committed to
fulfilling this SIP requirement.

3. Remote sensing is an effective means of identifying
vehicles that are subject to the enhanced emissions
inspection program by virtue of being "primarily operated in"
(but registered outside) the I/M area per the current I/M rule.
Some of these vehicles may be improperly registered
outside their actual residence in violation of Virginia law.

4. Remote sensing is an effective means of identifying
vehicles that are eligible for "clean screening" or exemption
from their next schedule regular I/M test. Under certain
limited conditions, this would relieve very clean vehicles
from having to be tested at the next inspection cycle.

A remote sensing pilot study conducted in 2002 found that
approximately 28% of the vehicles observed in the I/M area
were registered outside the I/M area, including 9.0% from
other Virginia jurisdictions. Emissions from these vehicles
contribute to the air quality nonattainment status. High emitter
vehicles from Virginia identified by remote sensing would be
subject to verification testing and repairs if needed.
Information on high emitter vehicles from other states would
be shared with appropriate /M administrators though
agreements currently authorized by Virginia statute.

The study data are being analyzed to determine exactly how
many high emitter vehicles would be expected and how much
air quality benefit would be obtained from RSD. DEQ will
consider this data is setting the standards and conditions.

Potential Issues:

1. Changes in the wording of some definitions. This is being
done as a result of technical changes in the remote sensing
program operation.

2. Changes in some elements of the remote sensing testing
applicability and program procedure and protocol as it
pertains to gross polluters and clean car screening. This is
being done as a result of technical changes in the remote
sensing program and to conform to state requirements.

3. Changes in the remote sensing test standards. This is
being done as a result of technical changes in the remote
sensing program and changes in equipment capability.

4. Changes in some permitting and licensing procedures.
This is being done as a result of technical changes in the
remote sensing program.

5. Addition of language to implement the mandate for
economic assistance to subsidize repair costs of some
vehicles identified as gross emitters via remote sensing.
This is being done to conform to state requirements.

6. Changes in some enforcement and compliance
procedures. This is being done as a result of technical
changes in program operation and to conform to state
requirements.

Alternative:  Alternatives to the proposed regulation
amendments are being considered by the department. The
department has tentatively determined that the first alternative
is appropriate, as it is the least burdensome and least
intrusive alternative that fully meets the purpose of the
regulatory action. The alternatives being considered by the
department, along with the reasoning by which the department
has rejected any of the alternatives being considered, are
discussed below.

1. Amend the regulations to satisfy the provisions of the law
and associated regulations and policies. This option is being
selected because it meets the stated purpose of the
regulatory action: to develop a regulation revision that
conforms to state law for the testing of emissions, including
remote sensing, from motor vehicles located or primarily
operated in Northern Virginia.

2. Make alternative regulatory changes to those required by
the provisions of the law and associated regulations and
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policies. This option is not being selected because it does
not provide for implementation of a motor vehicle emissions
testing program that meets the provisions, or meets
alternative provisions of the state code.

3. Take no action to amend the regulation and operate
under the existing regulation. This option is not being
selected because it does not meet the requirements of state
law.

As provided in the public participation procedures of the State
Air Pollution Control Board, the department will include, in the
subsequent Notice of Intended Regulatory Action, a
description of the above alternatives and a request for
comments (see section below on public participation) on other
alternatives and the costs and benefits of the above
alternatives or the other alternatives that the commenters may
provide.

Public Participation: The department is soliciting comments on
(i) the intended regulatory action, to include ideas to assist the
department in the development of the proposal, and (ii) the
costs and benefits of the alternatives stated in this notice or
other alternatives.

A public meeting will be held by the department to receive
comments on and to discuss the intended action. Information
on the date, time, and place of the meeting is published in the
Calendar of Events section of the Virginia Register. Unlike a
public hearing, which is intended only to receive testimony,
this meeting is being held to discuss and exchange ideas and
information relative to regulation development.

After publication in the Virginia Register of Regulations, the
department will hold at least one public hearing to provide
opportunity for public comment on any regulation
amendments drafted pursuant to this notice.

Ad Hoc Advisory Group: Subject to the stipulations noted
below, the department will form an ad hoc advisory group to
assist in the development of the regulation. If you want to be
on the group, notify the agency contact in writing by 4:30 p.m.
the last day of the comment period and provide your name,
address, phone number and the organization you represent (if
any). Notification of the composition of the ad hoc advisory
group will be sent to all applicants. If you want to be on the
group, you are encouraged to attend the public meeting
mentioned above. The primary function of the group is to
develop recommended regulation amendments for
department consideration through the collaborative approach
of regulatory negotiation and consensus. At its discretion, the
department may dispense with the use of an ad hoc advisory
group if it receives less than five applications. Multi-
applications from a single company, organization, group or
other entity count as one for purposes of making the decision
specified in the preceding sentence.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 88 46.2-1176 and 46.2-1187.3 of the
Code of Virginia, Clean Air Act (8 182), and 40 CFR Part 51,
subpart S).

Public comments may be submitted until 5 p.m. on July 3,
2003.

Contact: Mary L. Major, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-
4423, FAX (804) 698-4510, or e-mail
mimajor@deq.state.va.us.

VA.R. Doc. No. R03-196; Filed May 7, 2003, 12:39 p.m.

STATE WATER CONTROL BOARD

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-260, Water
Quality Standards. The State Water Control Board (board)
proposes to amend the state’s Antidegradation Policy (9 VAC
25-260-30), part of the Water Quality Standards, by
designating a section of Ragged Island Creek for special
protection as an Exceptional Water (9 VAC 25-260-30 A 3 c).
The Exceptional Waters category of the Antidegradation
Policy allows the board to designate waters that display
exceptional environmental settings and either exceptional
aquatic communities or exceptional recreational opportunities
for added protection. Once designated, the Antidegradation
Policy provides that no water quality degradation would be
allowed in the Exceptional Waters. The only exception would
be temporary, limited impact activities. By ensuring that no
water quality degradation is allowed to occur in waters with
exceptional environmental settings and either exceptional
recreational opportunities or exceptional aquatic communities,
the board is protecting these special waters at their present
quality for use and enjoyment by future generations of
Virginians.

The proposed designation is for Ragged Island Creek and its
tributaries in Isle of Wight County from its confluence with the
James River, including Batten Bay, from a line drawn across
the creek mouth at N36°56.306/W76°29.136' to
N36°55.469'/W76°29.802', upstream to the Route 17 bridge,
and to the following boundary points on each unnamed
tributary:

N36°56.579'/W76°29.454', N36°56.971'/W76°29.680",
N36°57.231'/W76°30.070", N36°57.341'/W76°30.334',
N36°57.514'/W76°30.705', N36°57.159'/W76°31.065',
N36°56.631'/W76°30.676', N36°56.512'/W76°30.260,
N36°56.342/W76°30.141".

("Tier HI" is how the public commonly refers to those waters
that are protected from water quality degradation through a
prohibition on new or increased point source discharges. The
equivalent regulatory terms are "Outstanding National
Resource Waters" for EPA and "Exceptional Waters" for
Virginia.)

Need: The department has concluded that the proposed
amendment to the regulation is essential to protecting the
health, safety and welfare of the citizens of the
Commonwealth by protecting the water quality and living
resources of this particular water body for human consumption
of fish, recreational uses and conservation. Because of the
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potential impact of an Exceptional Waters designation on
permitted discharges to the water body, § 62.1-44.15:4 B of
the Code of Virginia requires notification and opportunity for
comment from potentially impacted localities and riparian
property owners, so the decision by the board to initiate a
rulemaking to amend the water quality standards to designate
Ragged Island Creek as an Exceptional Water was made after
providing an opportunity to comment and giving due
consideration to their comments.

This proposed amendment is a necessary revision to the state
water quality standards regulation. The State Water Control
Board views Exceptional Waters nominations as citizen
petitions under § 2.2-4007 of the Code of Virginia. Therefore,
the board took action on this petition for a proposed
designation of Ragged Island Creek and its tributaries as
Exceptional Waters because department staff had concluded,
based on the information available at the time of the
preliminary evaluation, that the proposed designation met the
eligibility requirements that a water body must meet before it
can be afforded the extra point source protection provided by
such a designation. The factors to be considered in
determining whether a nominated water body meets the
eligibility decision criteria of exceptional environmental

settings and/or possessing outstanding  recreational
opportunities or exceptional aquatic communities are
described in the department's revised April 25, 2001,

"Guidance for Exceptional Surface Waters Designations in
Antidegradation Policy Section of Virginia Water Quality
Standards Regulation (9 VAC 25-260-30 A 3)."

Ragged Island Creek is surrounded by tidal marshland and is
bordered on its northern side by a Virginia Department of
Game and Inland Fisheries wildlife management area and on
its southern side by private property. There is the opportunity
to hunt deer in the pine islands and other high ground as well
as the opportunity for waterfowl hunting. The creek is also an
important nursery for anadromous and marine species of fish
as well as a seasonal feeding ground for adult fish. Ragged
Island Creek satisfies two of the eligibility criteria to be
considered for designation as Exceptional Waters. It
possesses an exceptional environmental setting and provides
for outstanding recreational opportunities.

State classification of this water body as an Exceptional Water
will afford an additional layer of protection over that provided
by the Antidegradation Policy (9 VAC 25-260-30) in that no
water quality degradation at all would be allowed in
Exceptional Waters. The only exception would be temporary,
limited impact activities. This designation for a water body
would protect the exceptional recreational and ecological
resources of the water from degradation and avoid the
potential incremental lowering of water quality that could be
allowed for some waters as described in 9 VAC 25-260-30 A 3
b (3) if a public decision is made to allow degradation due to
local socioeconomic factors. These are waters that are of a
very high quality or posses ecological attributes or exceptional
recreational usage that need the special protection and
maintenance provided by not lowering water quality.

Substance: The proposed amendment to the Antidegradation
Policy (9 VAC 25-260-30), part of the state’s Water Quality
Standards, would designate a portion of Ragged Island Creek

and its tributaries for special protection as an Exceptional
Water (9 VAC 25-260-30 A 3 ¢).

Upon permanent regulatory designation of a water body as an
Exceptional Water, the quality of that water body will be
maintained and protected by not allowing any degradation
except on a very short term basis. No new, additional or
increased point source discharge of sewage, industrial wastes
or other pollution would be allowed into waters designated. In
addition, no new mixing zones would be allowed in an
Exceptional Water and mixing zones from upstream or
tributary waters could not extend into the Exceptional Waters
sections.

Alternatives: In compliance with the State Water Control
Board’'s Public Participation Guidelines (9 VAC 25-10-20 C),
the department will consider all alternatives which are
considered to be less burdensome and less intrusive for
achieving the essential purpose of the amendment, and any
other alternatives presented during the proposed rulemaking.

The primary alternative considered to date was to leave the
regulation unchanged. This was not the alternative chosen
because Ragged Island Creek, based on the information
available at the time of the preliminary evaluation, met the
eligibility criteria.

Public Participation: The board is seeking comments on the
intended regulatory action, including ideas to assist in the
development of a proposal, costs and benefits of the
alternatives stated in this notice or other alternatives, and
impacts of the regulation on farm or forest lands. The board is
also soliciting comment on (i) whether the eligibility decision
criteria for an exceptional waters designation is met by this
water body, (ii) the concerns raised by one riparian landowner
that federal regulations would impose restrictions on the use
of the GrayCo riparian property and on the Commonwealth's
improvement of the Wildlife Management Area (WMA), (iii)
whether GrayCo should be allowed to develop its riparian
property as any other landowner; and (iv) whether the creek
meets the exceptional environmental setting or exceptional
recreational opportunity eligibility criteria necessary for
consideration for Exceptional Waters status.

Anyone wishing to submit written comments for the public
comment file may do so at the public meeting, by mail, or by
email to Jean W. Gregory, Office of Water Quality Programs,
Department of Environmental Quality, 629 East Main Street,
Richmond, VA 23219 or jwgregory@deg.state.va.us. Written
comments must include the name and address of the
commenter. In order to be considered, comments must be
received by the close of the comment period.

A public meeting will be held and notice of the meeting can be
found in the Calendar of Events section of the Virginia
Register of Regulations. Both oral and written comments may
be submitted at that time.

Participatory Approach: The board seeks comment from the
public on whether to use the participatory approach to assist
the agency in the development of a proposal.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.
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Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia,
Clean Water Act (33 USC 1251 et seq.) and 40 CFR Part 131.

Public comments may be submitted until 5 p.m. on July 25,
2003.

Contact: Jean W. Gregory, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4113, FAX (804) 698-4522, or e-malil
jwgregory@deq.state.va.us.

VA.R. Doc. No. R03-199; Filed May 9, 2003, 1:59 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-260, Water
Quality Standards. The State Water Control Board (board)
proposes to amend the state’s Antidegradation Policy (9 VAC
25-260-30), part of the Water Quality Standards, by
designating a section of Little Stony Creek for special
protection as an Exceptional Water (9 VAC 25-260-30 A 3 ¢).
The Exceptional Waters category of the Antidegradation
Policy allows the board to designate waters that display
exceptional environmental settings and either exceptional
aquatic communities or exceptional recreational opportunities
for added protection. Once designated, the Antidegradation
Policy provides that no water quality degradation would be
allowed in the Exceptional Waters. The only exception would
be temporary, limited impact activities. By ensuring that no
water quality degradation is allowed to occur in waters with
exceptional environmental settings and either exceptional
recreational opportunities or exceptional aquatic communities,
the board is protecting these special waters at their present
quality for use and enjoyment by future generations of
Virginians.

The proposed designation is for Little Stony Creek in Giles
County from the first footbridge above the Cascades picnic
area, upstream to the 3,300-foot elevation.

("Tier HI" is how the public commonly refers to those waters
that are protected from water quality degradation through a
prohibition on new or increased point source discharges. The
equivalent regulatory terms are "Outstanding National
Resource Waters" for EPA and "Exceptional Waters" for
Virginia.)

Need: The department has concluded that the proposed
amendment to the regulation is essential to protecting the
health, safety and welfare of the citizens of the
Commonwealth by protecting the water quality and living
resources of this particular water body for human consumption
of fish, recreational uses and conservation. Because of the
potential impact of an Exceptional Waters designation on
permitted discharges to the water body, § 62.1-44.15:4 B of
the Code of Virginia requires notification and opportunity for
comment from potentially impacted localities and riparian
property owners, so the decision by the board to initiate a
rulemaking to amend the water quality standards to designate
Little Stony Creek as an Exceptional Water was made after
providing an opportunity to comment and giving due
consideration to their comments.

State classification of this water body as an Exceptional Water
will afford an additional layer of protection over that provided
by the Antidegradation Policy (9 VAC 25-260-30 A 3 b) in that
no water quality degradation at all would be allowed in
Exceptional Waters. The only exception would be temporary,
limited impact activities. This designation for a water body
would protect the exceptional recreational and ecological
resources of the water from degradation and avoid the
potential incremental lowering of water quality that could be
allowed for some waters as described in 9 VAC 25-260-30 A 3
b (3) if a public decision is made to allow degradation due to
local socioeconomic factors. These are waters that are of a
very high quality or posses ecological attributes or exceptional
recreational usage that need the special protection and
maintenance provided by not lowering water quality.

Substance: The proposed amendment to the Antidegradation
Policy (9 VAC 25-260-30), part of the state’s Water Quality
Standards, would designate Little Stony Creek for special
protection as an Exceptional Water (9 VAC 25-260-30 A 3 ¢).

Upon permanent regulatory designation of a water body as an
Exceptional Water, the quality of that water body will be
maintained and protected by not allowing any degradation
except on a very short term basis. No new, additional or
increased point source discharge of sewage, industrial wastes
or other pollution would be allowed into waters designated. In
addition, no new mixing zones would be allowed in an
Exceptional Water and mixing zones from upstream or
tributary waters could not extend into the Exceptional Waters
sections.

The segment of Little Stony Creek under consideration for
designation does not currently contain any permitted point
source discharges.

Alternative: In compliance with the State Water Control
Board’'s Public Participation Guidelines (9 VAC 25-10-20 C),
the department will consider all alternatives that are
considered to be less burdensome and less intrusive for
achieving the essential purpose of the amendment, and any
other alternatives presented during the proposed rulemaking.

The primary alternative considered to date was to leave the
regulation unchanged. This was not the alternative chosen
because Little Stony Creek, based on the information
available at the time of the preliminary evaluation, met the
eligibility criteria.

Public Participation: The board is seeking comments on the
intended regulatory action, including ideas to assist in the
development of a proposal, costs and benefits of the
alternatives stated in this notice or other alternatives, and
impacts of the regulation on farm or forest lands. The board is
also soliciting comment on whether the eligibility decision
criteria for an exceptional waters designation are met for the
portion of this water body proposed for designation and
whether the upper and lower designation boundaries are
appropriately delineated for the water body. Anyone wishing to
submit written comments for the public comment file may do
so at the public meeting, by mail, or by email to Jean W.
Gregory, Office of Water Quality Programs, Department of
Environmental Quality, 629 East Main Street, Richmond, VA
23219 or jwgregory@deq.state.va.us. Written comments must
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include the name and address of the commenter. In order to
be considered, comments must be received by the close of
the comment period.

A public meeting will be held and notice of the meeting can be
found in the Calendar of Events section of the Virginia
Register of Regulations. Both oral and written comments may
be submitted at that time.

Participatory Approach: The board seeks comment from the
public on whether to use the participatory approach to assist
the agency in the development of a proposal.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia,
Clean Water Act (33 USC 1251 et seq.) and 40 CFR Part 131.

Public comments may be submitted until 5 p.m. on July 25,
2003.

Contact: Jean W. Gregory, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4113, FAX (804) 698-4522, or e-malil
jwgregory@deq.state.va.us.

VA.R. Doc. No. R03-200; Filed May 9, 2003, 1:59 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-260, Water
Quality Standards. The State Water Control Board (board)
proposes to amend the state’s Antidegradation Policy (9 VAC
25-260-30), part of the Water Quality Standards, by
designating Lake Drummond and portions of Brown Mountain
Creek, Laurel Fork, North Fork of the Buffalo River, Pedlar
River, Ramseys Draft, and Whitetop Laurel Creek as
Exceptional Waters (9 VAC 25-260-30 A 3 c¢). The Exceptional
Waters category of the Antidegradation Policy allows the
board to designate waters that display exceptional
environmental settings and either exceptional aquatic
communities or exceptional recreational opportunities for
added protection. Once designated, the Antidegradation
Policy provides that no water quality degradation would be
allowed in the Exceptional Waters. The only exception would
be temporary, limited impact activities. By ensuring that no
water quality degradation is allowed to occur in waters with
exceptional environmental settings and either exceptional
recreational opportunities or exceptional aquatic communities,
the board is protecting these special waters at their present
quality for use and enjoyment by future generations of
Virginians.

The proposed designation is for:

Lake Drummond, located on U.S. Fish and Wildlife Service
property, which is nominated in its entirety within the cities of

Chesapeake and Suffolk excluding any ditches and/or
tributaries.

Brown Mountain Creek, located on U.S. Forest Service land in
Amherst County, from the City of Lynchburg property

boundary upstream to the first crossing with the national forest
property boundary.

Laurel Fork, located on U.S. Forest Service land in Highland
County, from the national forest property boundary below
Route 642 downstream to the Virginia/West Virginia state line.

North Fork of the Buffalo River, located on U.S. Forest Service
land in Amherst County, from its confluence with Rocky
Branch upstream to its headwaters.

Pedlar River, located on U.S. Forest Service land in Amherst
County, from where the river crosses FR 39 upstream to the
first crossing with the national forest property boundary.

Ramseys Draft, located on U.S. Forest Service land in
Augusta County, from its headwaters (which includes Right
and Left Prong Ramseys Draft) downstream to the Wilderness
Area boundary.
Whitetop Laurel Creek, located on U.S. Forest Service land in
Washington County, from the national forest boundary
immediately upstream from the second railroad trestle
crossing the creek above Taylors Valley upstream to the
confluence of Green Cove Creek.

("Tier HI" is how the public commonly refers to those waters
that are protected from water quality degradation through a
prohibition on new or increased point source discharges. The
equivalent regulatory terms are "Outstanding National
Resource Waters" for EPA and "Exceptional Waters" for
Virginia.)

Need: The department has concluded that the proposed
amendments to the regulation are essential to protecting the
health, safety and welfare of the citizens of the
Commonwealth by protecting the water quality and living
resources of these particular water bodies for human
consumption of fish, recreational uses and conservation.
Because of the potential impact of an Exceptional Waters
designation on permitted discharges to the water body,
Section 62.1-44.15:4 B of the Code of Virginia requires
notification and opportunity for comment from potentially
impacted localities and riparian property owners, so the
decision by the board to initiate a rulemaking to amend the
water quality standards to designate these waters as
Exceptional Waters was made after providing an opportunity
to comment and giving due consideration to their comments.

State classification of these waters as Exceptional Waters will
afford an additional layer of protection over that provided by
the Antidegradation Policy (9 VAC 25-260-30 A 3 b) in that no
water quality degradation at all would be allowed in
Exceptional Waters. The only exception would be temporary,
limited impact activities. This designation for a water body
would protect the exceptional recreational and ecological
resources of the water from degradation and avoid the
potential incremental lowering of water quality that could be
allowed for some waters as described in 9 VAC 25-260-30 A 3
b (3) if a public decision is made to allow degradation due to
local socioeconomic factors. These are waters that are of a
very high quality or possess ecological attributes or
exceptional recreational usage that need the special
protection and maintenance provided by not lowering water
quality.
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Substance: The proposed amendment to the Antidegradation
Policy (9 VAC 25-260-30), part of the state’s Water Quality
Standards, would designate Lake Drummond and portions of
Brown Mountain Creek, Laurel Fork, North Fork of the Buffalo
River, Pedlar River, Ramseys Draft, and Whitetop Laurel
Creek for special protection as Exceptional Waters (9 VAC 25-
260-30 A 3 ¢).

Upon permanent regulatory designation of a water body as an
Exceptional Water, the quality of that water body will be
maintained and protected by not allowing any degradation
except on a very short term basis. No new, additional or
increased point source discharge of sewage, industrial wastes
or other pollution would be allowed into waters designated. In
addition, no new mixing zones would be allowed in an
Exceptional Water and mixing zones from upstream or
tributary waters could not extend into the Exceptional Waters
sections.

Alternative: In compliance with the State Water Control
Board’'s Public Participation Guidelines (9 VAC 25-10-20 C),
the department will consider all alternatives that are
considered to be less burdensome and less intrusive for
achieving the essential purpose of the amendment, and any
other alternatives presented during the proposed rulemaking.

The primary alternative considered to date was to leave the
regulation unchanged. This was not the alternative chosen
because these seven water bodies met the eligibility criteria,
based on the information available at the time of the
preliminary evaluation.

Public Participation: The board is seeking comments on the
intended regulatory action, including ideas to assist in the
development of a proposal, costs and benefits of the
alternatives stated in this notice or other alternatives, and
impacts of the regulation on farm or forest lands. The board is
also soliciting comment on whether the eligibility decision
criteria for exceptional waters designation are met for each of
these waters and whether the upper and lower designation
boundaries are appropriately delineated for each water body.
Anyone wishing to submit written comments for the public
comment file may do so at the public meeting, by mail, or by
email to Jean W. Gregory, Office of Water Quality Programs,
Department of Environmental Quality, 629 East Main Street,
Richmond, VA 23219 or jwgregory@deg.state.va.us. Written
comments must include the name and address of the
commenter. In order to be considered, comments must be
received by the close of the comment period.

A public meeting will be held and notice of the meeting can be
found in the Calendar of Events section of the Virginia
Register of Regulations. Both oral and written comments may
be submitted at that time.

Participatory Approach: The board seeks comment from the
public on whether to use the participatory approach to assist
the agency in the development of a proposal.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia,
Clean Water Act (33 USC 1251 et seq.) and 40 CFR Part 131.

Public comments may be submitted until 5 p.m. on July 25,
2003.

Contact: Jean W. Gregory, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4113, FAX (804) 698-4522, or e-malil
jwgregory@deq.state.va.us.

VA.R. Doc. No. R03-202; Filed May 9, 2003, 2 p.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitled 9 VAC 25-260, Water
Quality Standards. The State Water Control Board (board)
proposes to amend the state’s Antidegradation Policy (9 VAC
25-260-30), part of the Water Quality Standards, by
designating a section of Bottom Creek for special protection
as an Exceptional Water (9 VAC 25-260-30 A 3 c). The
Exceptional Waters category of the Antidegradation Policy
allows the board to designate waters which display
exceptional environmental settings and either exceptional
aquatic communities or exceptional recreational opportunities
for added protection. Once designated, the Antidegradation
Policy provides that no water quality degradation would be
allowed in the Exceptional Waters. The only exception would
be temporary, limited impact activities. By ensuring that no
water quality degradation is allowed to occur in waters with
exceptional environmental settings and either exceptional
recreational opportunities or exceptional aquatic communities,
the board is protecting these special waters at their present
quality for use and enjoyment by future generations of
Virginians.

The proposed designation is for Bottom Creek in Montgomery
and Roanoke Co. from its confluence with Big Laurel Creek
downstream to its confluence with Goose Creek to form the
South Fork of the Roanoke River.

("Tier I" is how the public commonly refers to those waters
that are protected from water quality degradation through a
prohibition on new or increased point source discharges. The
equivalent regulatory terms are "Outstanding National
Resource Waters" for EPA and "Exceptional Waters" for
Virginia.)

Need: The department has concluded that the proposed
amendment to the regulation is essential to protecting the
health, safety and welfare of the citizens of the
Commonwealth by protecting the water quality and living
resources of this particular water body for human consumption
of fish, recreational uses and conservation. Because of the
potential impact of an Exceptional Waters designation on
permitted discharges to the water body, § 62.1-44.15:4 B of
the Code of Virginia requires notification and opportunity for
comment from potentially impacted localities and riparian
property owners, so the decision by the board to initiate a
rulemaking to amend the water quality standards to designate
Bottom Creek as an Exceptional Water was made after
providing an opportunity to comment and giving due
consideration to their comments.

This proposed amendment is a necessary revision to the state
water quality standards regulation. The State Water Control
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Board views Exceptional Waters nominations as citizen
petitions under § 2.2-4007 of the Code of Virginia. Therefore,
the board took action on this petition for a proposed
designation of Bottom Creek as an exceptional water because
department staff had concluded, based on the information
available at the time of the preliminary evaluation, that most of
the proposed designation met the eligibility requirements that
a water body must meet before it can be afforded the extra
point source protection provided by such a designation. The
factors to be considered in determining whether a nominated
water body meets the eligibility decision criteria of exceptional
environmental settings and/or possessing outstanding
recreational opportunities or exceptional aquatic communities
are described in the department's revised April 25, 2001,
"Guidance for Exceptional Surface Waters Designations in
Antidegradation Policy Section of Virginia Water Quality
Standards Regulation (9 VAC 25-260-30 A 3)."

Approximately two-thirds of the nominated portion of Bottom
Creek lies within the Bottom Creek Gorge Preserve that is
owned by the Nature Conservancy and open to the public.
The remainder flows through private property and access is
restricted. Although designated as a Class ii wild natural trout
stream by the Department of Game and Inland Fisheries
(DGIF), fishing is not allowed in the Bottom Creek Gorge
Preserve. The preserve does provide exceptional
opportunities for recreational activities such as hiking, bird-
and wildlife watching, and photography. The majority of the
nominated portion of Bottom Creek satisfies all three of the
eligibility criteria to be considered for designation as
Exceptional Waters. There are concerns that the segment
from the upstream boundary of the preserve to the confluence
of Big Laurel Creek may not meet the eligibility criteria.

State classification of this water body as an Exceptional Water
will afford an additional layer of protection over that provided
by the Antidegradation Policy (9 VAC 25-260-30 A 3 b) in that
no water quality degradation at all would be allowed in
Exceptional Waters. The only exception would be temporary,
limited impact activities. This designation for a water body
would protect the exceptional recreational and ecological
resources of the water from degradation and avoid the
potential incremental lowering of water quality that could be
allowed for some waters as described in 9 VAC 25-260-30 A 3
b (3) if a public decision is made to allow degradation due to
local socioeconomic factors. These are waters that are of a
very high quality or posses ecological attributes or exceptional
recreational usage that need the special protection and
maintenance provided by not lowering water quality.

Substance: The proposed amendment to the Antidegradation
Policy (9 VAC 25-260-30), part of the state’s Water Quality
Standards, would designate Bottom Creek for special
protection as an Exceptional Water (9 VAC 25-260-30 A 3 ¢).

Upon permanent regulatory designation of a water body as an
Exceptional Water, the quality of that water body will be
maintained and protected by not allowing any degradation
except on a very short term basis. No new, additional or
increased point source discharge of sewage, industrial wastes
or other pollution would be allowed into waters designated. In
addition, no new mixing zones would be allowed in an
Exceptional Water and mixing zones from upstream or

tributary waters could not extend into the Exceptional Waters
sections.

Alternative: In compliance with the State Water Control
Board’'s Public Participation Guidelines (9 VAC 25-10-20 C),
the department will consider all alternatives that are
considered to be less burdensome and less intrusive for
achieving the essential purpose of the amendment, and any
other alternatives presented during the proposed rulemaking.

The primary alternative considered to date was to leave the
regulation unchanged. This was not the alternative chosen
because most of the proposed segment of Bottom Creek met
the eligibility criteria, based on the information available at the
time of the preliminary evaluation.

Public Participation: The board is seeking comments on the
intended regulatory action, including ideas to assist in the
development of a proposal, costs and benefits of the
alternatives stated in this notice or other alternatives, and
impacts of the regulation on farm or forest lands. The board is
also soliciting comment on whether the upper boundary of the
creek as proposed in the initial petition received by the board
should be changed and whether the eligibility decision criteria
for exceptional waters designation is met for this water body.
Anyone wishing to submit written comments for the public
comment file may do so at the public meeting, by mail, or by
email to Jean W. Gregory, Office of Water Quality Programs,
Department of Environmental Quality, 629 East Main Street,
Richmond, VA 23219 or jwgregory@deg.state.va.us. Written
comments must include the name and address of the
commenter. In order to be considered, comments must be
received by the close of the comment period.

A public meeting will be held and notice of the meeting can be
found in the Calendar of Events section of the Virginia
Register of Regulations. Both oral and written comments may
be submitted at that time.

Participatory Approach: The board seeks comment from the
public on whether to use the participatory approach to assist
the agency in the development of a proposal.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 8§ 62.1-44.15 of the Code of Virginia,
Clean Water Act (33 USC 1251 et seq.) and 40 CFR Part 131.

Public comments may be submitted until 5 p.m. on July 25,
2003.

Contact: Jean W. Gregory, Department of Environmental
Quality, P.O. Box 10009, Richmond, VA 23240, telephone
(804) 698-4113, FAX (804) 698-4522, or e-malil
jwgregory@deq.state.va.us.

VA.R. Doc. No. R03-201; Filed May 9, 2003, 2 p.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Water Control Board intends to
consider amending regulations entitted 9 VAC 25-630,
General Virginia Pollution Abatement General Permit
Regulation for Poultry Waste Management. The purpose of
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the proposed action is to amend the VPA General Permit for
poultry waste management, where applicable, to reflect
changes to 40 CFR Parts 9, 122, 123, and 412, as published
in the Federal Register on February 12, 2003. This general
permit regulation governs the authorization to manage
pollutants from confined poultry feeding operations, including
storage and land application of animal waste. (See 19:17
VA.R. 2470 May 5, 2003, for more detailed information on this
regulatory action.)

Statutory Authority: 88 62.1-44.15 and 62.1-44.17:1.1 of the
Code of Virginia.

Public comments may be submitted until June 4, 2003.

Contact: Scott Haley, Department of Environmental Quality,
P.O. Box 10009, Richmond, VA 23240, telephone (804) 698-

4443, FAX (804) 698-4032, or e-mail
tshaley@deq.state.va.us.
VA.R. Doc. No. R03-179; Filed April 16, 2003, 10:33 a.m.
* *

TITLE 16. LABOR AND EMPLOYMENT

DEPARTMENT OF LABOR AND INDUSTRY
Safety and Health Codes Board

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Department of Labor and Industry
intends to consider promulgating regulations entitled 16 VAC
25-155, General Requirements for Clearances,
Construction of Electric Transmission and Distribution
Lines and Equipment, Construction Industry - Subpart V,
and amending regulations entitled 16 VAC 25-175, Federal
Identical Construction Industry Standards. The purpose of
this action is to adopt a regulation unique to the Virginia
Occupational Safety and Health Program (VOSH) entitled 16
VAC 25-155, General Requirements for Clearances,
Construction of Electric Transmission and Distribution Lines
and Equipment, Construction Industry - Subpart V, that will
make the Construction Industry safety requirements for
electrical transmission workers identical to the current federal
identical General Industry regulation counterpart, 16 VAC 25-
90-1910.269(1)(2)(i). This action will also amend the Federal
Identical Construction Industry Regulation, 16 VAC 25-175 by
repealing 16 VAC 25-175-1926.950 (c) (1) (i).

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 40.1-22 of the Code of Virginia.
Public comments may be received until June 5, 2003.

Contact: John J. Crisanti, Policy Analyst Senior, Department
of Labor and Industry, Powers-Taylor Bldg., 13 S. 13th St.,
Richmond, VA 23219, telephone (804) 786-4300, FAX (804)
786-8418, email jjc@doli.state.va.us.

VA.R. Doc. No. R03-176; Filed April 11, 2003, 12:35 p.m.

* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD FOR ARCHITECTS, PROFESSIONAL
ENGINEERS, LAND SURVEYORS, CERTIFIED
INTERIOR DESIGNERS AND LANDSCAPE
ARCHITECTS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Architects, Professional
Engineers, Land Surveyors, Certified Interior Designers and
Landscape Architects intends to amend regulations entitled
18 VAC 10-20, Board for Architects, Professional
Engineers, Land Surveyors, Certified Interior Designers
and Landscape Architects Rules and Regulations. The
purpose of the proposed action is to adjust fees as necessary
in accordance with § 54.1-113 of the Code of Virginia
(Callahan Act). Any other changes that may be necessary
may also be considered.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 88 54.1-113, 54.1-201.4, 54.1-404, and
54.1-411 of the Code of Virginia.

Public comments may be submitted until June 4, 2003.

Contact: Mark N. Courtney, Executive Director, Department
of Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8514, FAX
(804) 367-2475 or e-mail APELSCIDLA@dpor.state.va.us.

VA.R. Doc. No. R03-177; Filed April 11, 2003, 2:20 p.m.

BOARD OF AUDIOLOGY AND SPEECH-LANGUAGE
PATHOLOGY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Audiology and Speech-
Language Pathology intends to consider amending
regulations entitled 18 VAC 30-20, Regulations of the Board
of Audiology and Speech-Language Pathology. The
purpose of the proposed action is to address the need of the
Board of Audiology and Speech-Language Pathology to
increase fees to cover expenses for essential functions of
approving applicants for licensure, investigation of complaints
against licensees, and adjudication of disciplinary cases
required for public safety and security in the Commonwealth.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 8 54.1-2400 and Chapter 26 (8 54.1-2600
et seq.) of Title 54.1 of the Code of Virginia.
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Public comments may be submitted until 5 p.m. on July 2,
2003.

Contact: Elizabeth Young, Executive Director, Department of
Health Professions, 6603 W. Broad St., 5th Floor, Richmond,
VA 23230-1712, telephone (804) 662-9111, FAX (804) 662-
9523, or e-mail elizabeth.young@dhp.state.va.us.

VA.R. Doc. No. R03-206; Filed May 14, 2003, 10:01 a.m.

BOARD FOR GEOLOGY

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Geology intends to
consider amending regulations entitled 18 VAC 70-20, Board
for Geology Regulations. The purpose of the proposed
action is to make general clarifying amendments to existing
language, eliminate definitions contained in statute, ensure
consistency with state law, review renewal and reinstatement
requirements, review fees for compliance with the Callahan
Act (8 54.1-113 of the Code of Virginia) and make other
changes that may result from the board's periodic review of
the regulations.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: 88 54.1-113, 54.1-201, and 54.1-1403 of
the Code of Virginia.

Public comments may be submitted until July 18, 2003.

Contact: Joseph Kossan, Assistant Administrator, Board for
Geology, 3600 W. Broad St., Richmond, VA 23230, telephone
(804) 367-7507, FAX (804) 367-6128, or e-mail
geology@dpor.state.va.us.

VA.R. Doc. No. R03-195; Filed May 2, 2003, 12:27 p.m.

BOARD OF PHYSICAL THERAPY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board of Physical Therapy intends to
consider amending regulations entitled 18 VAC 112-20,
Regulations Governing the Practice of Physical Therapy.
The purpose of the proposed action is to clarify and update
educational, examination and practice requirements. The
board has determined that some of its requirements may need
to be more consistent with national standards in the practice
of physical therapy, may need to be clarified to facilitate
compliance by licensees, or may need to be modified to
reduce the burden of compliance.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.

Statutory Authority: § 54.1-2400 and Chapter 34.1 (8 54.1-
3473 et seq.) of Title 54.1 of the Code of Virginia.

Public comments may be submitted until June 18, 2003.

Contact: Elizabeth Young, Executive Director, Board of
Physical Therapy, 6603 W. Broad St., Richmond, VA 23230-
1712, telephone (804) 662-9924, FAX (804) 662-9943 or e-
mail elizabeth.young@dhp.state.va.us.

VA.R. Doc. No. R03-191; Filed April 30, 2003, 10:59 a.m.

BOARD FOR PROFESSIONAL SOIL SCIENTISTS
AND WETLANDS PROFESSIONALS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Professional Soil Scientists
and Wetlands Professionals intends to consider amending
regulations entitled 18 VAC 145-20, Board for Professional
Soil Scientists Regulations. The purpose of the proposed
action is to adjust fees as necessary in accordance with
§ 54.1-113 of the Code of Virginia (Callahan Act). Any other
changes that may be necessary may also be considered.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 88 54.1-113 and 54.1-201.4 of the Code
of Virginia.

Public comments may be submitted until June 4, 2003.

Contact: Mark N. Courtney, Executive Director, Department
of Professional and Occupational Regulation, 3600 W. Broad
St., Richmond, VA 23230, telephone (804) 367-8514, FAX
(804) 367-2475 or e-mail SoilScientists@dpor.state.va.us.

VA.R. Doc. No. R03-178; Filed April 11, 2003, 2:20 p.m.

BOARD FOR WATERWORKS AND WASTEWATER
WORKS OPERATORS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the Board for Waterworks and
Wastewater Works Operators intends to consider amending
regulations entitled 18 VAC 160-20, Board for Waterworks
and Wastewater Works Operators Regulations. The
purpose of the proposed action is to increase fees for
applications and regulants of the Board for Waterworks and
Wastewater Works Operators in order to comply with § 54.1-
113 of the Code of Virginia (Callahan Act), which requires the
board to adjust its fees when the expenses allocated to it for
the past biennium are found to be more than 10% greater or
less than the moneys collected on its behalf. The board will
revise its fees so that the revenue received will be sufficient,
but not excessive, to cover the board's expenses.

The agency intends to hold a public hearing on the proposed
regulation after publication in the Virginia Register.

Statutory Authority: 8 54.1-201 of the Code of Virginia.
Public comments may be submitted until June 18, 2003.

Contact: Joseph Kossan, Assistant  Administrator,
Department of Professional and Occupational Regulation,

Virginia Register of Regulations

2794



Notices of Intended Regulatory Action

3600 W. Broad St., Richmond, VA 23230, telephone (804)

367-8507, FAX (804) 367-6128 or e-mail
waterwasteoper@dpor.state.va.us.
VA.R. Doc. No. R03-192; Filed April 30, 2003, 11:08 a.m.
* *

TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES
Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations entitled 22 VAC 40-
110, Minimum Standards for Licensed Family Day Homes.
The purpose of the proposed action is to repeal the current
regulation. The necessary provisions will be incorporated into
a new regulation, 22 VAC 40-111, Standards for Licensed
Family Day Homes.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: § 63.2-217, 63.2-1701, and 63.2-1734 of
the Code of Virginia.

Public comments may be submitted until June 18, 2003.

Contact: Doris Sherrod, Human Services Program
Consultant, Department of Social Services, Division of
Licensing Programs, 730 E. Broad St., 7th Floor, Richmond,
VA 23219, telephone (804) 692-1748, FAX (804) 692-2370 or
e-mail dss7@dss.state.va.us.

VA.R. Doc. No. R03-185; Filed April 28, 2003, 10:50 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider adopting regulations entitled 22 VAC 40-
111, Standards for Licensed Family Day Homes. The
purpose of the proposed action is to consider repealing the
current Minimum Standards for Licensed Family Day Homes
(22 VAC 40-110) and adopting a new regulation. The new
regulation, Standards for Licensed Family Day Homes
(22 VAC 40-111), will incorporate: (i) findings from the periodic
review completed in 1999; (ii) recommendations from ad hoc
committee meetings held in 1999; (iii) changes in the Code of
Virginia from 1993 to the recodification of the licensing statute,
effective October 1, 2002; and (iv) comments received in
response to the changes proposed in the Notice of Regulatory
Action published on April 22, 2002. The new regulation will
cover the following topics: personnel; household members;
orientation and training; physical environment; equipment;
care of children; emergency preparedness and procedures;
water safety; and recordkeeping. These are the same topics
covered in the current regulation. The goal of the regulation is
ensure that the activities, services and facilities of family day
homes are conducive to the health, safety and well-being of
children.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.

Statutory Authority: § 63.2-217, 63.2-1701, and 63.2-1734 of
the Code of Virginia.

Public comments may be submitted until June 18, 2003.

Contact: Doris Sherrod, Human Services Program
Consultant, Department of Social Services, Division of
Licensing Programs, 730 E. Broad St., 7th Floor, Richmond,
VA 23219, telephone (804) 692-1748, FAX (804) 692-2370 or
e-mail dss7@dss.state.va.us.

VA.R. Doc. No. R03-186; Filed April 28, 2003, 10:47 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider repealing regulations entitled 22 VAC 40-
120, Minimum Standards for Licensed Family Day-Care
Systems. The purpose of the proposed action is to repeal the
current regulation. The necessary provisions will be
incorporated into a new regulation, 22 VAC 40-121, Standards
for Licensed Family Day Systems.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: § 63.2-217, 63.2-1701, and 63.2-1734 of
the Code of Virginia.

Public comments may be submitted until June 18, 2003.

Contact: Doris Sherrod, Human Services Program
Consultant, Department of Social Services, Division of
Licensing Programs, 730 E. Broad St., 7th Floor, Richmond,
VA 23219, telephone (804) 692-1748, FAX (804) 692-2370 or
e-mail dss7@dss.state.va.us.

VA.R. Doc. No. R03-187; Filed April 28, 2003, 10:47 a.m.

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider adopting regulations entitled 22 VAC 40-
121, Standards for Licensed Family Day Systems. The
purpose of the proposed action is to consider repealing the
current Minimum Standards for Licensed Family Day-Care
Systems (22 VAC 40-120) and adopting a new regulation. The
new regulation is titled Standards for Licensed Family Day
Systems (22 VAC 40-121). Family day systems approve
family day homes as members of the system, and refer
children to available member homes. There have been no
major revisions to this regulation since it was originally
adopted in 1981. The goal is to ensure that the activities,
services and facilities of the system and its member homes
operate in a manner that is conducive to the health, safety and
welfare of children received for care.

The agency does not intend to hold a public hearing on the
proposed regulation after publication in the Virginia Register.
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Statutory Authority: 8§ 63.2-217, 63.2-1701, and 63.2-1734 of
the Code of Virginia.

Public comments may be submitted until June 18, 2003.

Contact: Doris Sherrod, Human Services Program
Consultant, Department of Social Services, Division of
Licensing Programs, 730 E. Broad St., 7th Floor, Richmond,
VA 23219, telephone (804) 692-1748, FAX (804) 692-2370 or
e-mail dss7@dss.state.va.us.

VA.R. Doc. No. R03-188; Filed April 28, 2003, 10:45 a.m.

T Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007 of the
Code of Virginia that the State Board of Social Services
intends to consider adopting regulations entitled 22 VAC 40-
293, Locality Groupings. The purpose of the proposed
action is to establish new regulations related to locality
groupings. Currently, localities are placed in groupings that
determine the payment levels for Temporary Assistance for
Needy Families. Procedures to change locality groupings
have never been regulated. These regulations provide the
rules for these changes, including the data to be provided, the
requirement that funds be available as determined by the
commissioner, and the ability to change data sources upon
agreement of the board.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: 8 63.2-217 of the Code of Virginia.
Public comments may be submitted until July 2, 2003.

Contact: Mark L. Golden, TANF Manager, Department of
Social Services, 730 E. Broad St., Richmond, VA 23219,
telephone (804) 692-1731, FAX (804) 225-2321, or e-mail
mxg2@dss.state.va.us.

VA.R. Doc. No. R03-203; Filed May 9, 2003, 2:10 p.m.
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates proposed new text.
Language which has been stricken indicates proposed text for deletion.

TITLE 2. AGRICULTURE

STATE BOARD OF AGRICULTURE AND
CONSUMER SERVICES

Extension of Public Comment Period

Title of Regqulation: 2 VAC 5-320. Regulations for the
Enforcement of the Endangered Plant and Insect Species
Act (amending 2 VAC 5-320-10).

The State Board of Agriculture and Consumer Services
noticed a public comment period on the proposed Regulations
for the Enforcement of the Endangered Plant and Insect
Species Act (2 VAC 5-320) in the September 9, 2002, issue of
the Virginia Register of Regulations (18:26 VA.R. 3671-3674
September 9, 2002). The board is extending the public
comment period on the proposal until August 5, 2003.

Public comments on the proposed regulations will be received
until August 5, 2003.

Agency Contact: Frank M. Fulgham, Program Manager,
Department of Agriculture and Consumer Services, 1100
Bank Street, Room 703, Richmond, VA 23219, telephone

(804) 786-3515, FAX (804) 371-7793 or e-mail
ffulgham@vdacs.state.va.us.

VA.R. Doc. No. R00-271; Filed May 9, 2003, 3:17 p.m.
* *

TITLE 12. HEALTH

STATE BOARD OF HEALTH

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with § 2.2-4002 A 25 of the Code of Virginia, which exempts
the Board of Health in promulgating the list of diseases that
shall be reported to the Department of Health pursuant to
§ 32.1-35 of the Code of Virginia.

Title of Regulation: 12 VAC 5-90. Regulations for Disease
Reporting and Control (amending 12 VAC 5-90-80).

Statutory Authority: § 32.1-35 of the Code of Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until July 1, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Diane Woolard, Ph.D., Director of
Surveillance and Investigation, Office of Epidemiology,
Department of Health, Suite 113, 1500 E. Main Street,

Richmond, VA 23219, telephone (804) 786-6029, FAX (804)
786-1076, e-mail dwoolard@vdh.state.va.us.

Summary:

These regulations are being amended to add Severe Acute
Respiratory Syndrome (SARS) to the list of diseases that
medical care providers and laboratories must report to the
Department of Health, enabling it to conduct
epidemiological surveillance. Such surveillance enables the
Department of Health to increase its protection of the health
of citizens of the Commonwealth.

This amendment to the regulations is necessary due to an
imminent threat to public health. Severe acute respiratory
syndrome (SARS) is a new communicable disease that has
affected over 3,000 people worldwide in recent weeks, with
200 suspected cases in the United States, including six in
Virginia. Each case needs to come immediately to the
attention of the Department of Health to ensure that
measures are put in place to prevent the spread of this
disease to others. The Asian and Canadian experiences
have demonstrated that if a person with SARS is not
properly isolated, dozens of others can become ill and
hundreds may need to have restrictions placed on their
usual activities. SARS can cause serious and life-
threatening disease. This action amends 12 VAC 5-90-80,
the reportable disease list contained in the Regulations for
Disease Reporting and Control, to add "severe acute
respiratory syndrome (SARS)," thereby making this a
reportable condition in Virginia and allowing the Department
of Health to track and respond to SARS cases.

12 VAC 5-90-80. Reportable disease list.

A. The board declares the following named diseases, toxic
effects, and conditions to be reportable by the persons
enumerated in 12 VAC 5-90-90. Conditions identified by an
asterisk (*) require rapid communication as defined in
subsection B of this section:

Acquired Immunodeficiency Syndrome (AIDS)
Amebiasis

*Anthrax

Arboviral infections (e.g., EEE, LAC, SLE, WNV)
*Botulism

Brucellosis

Campylobacter infection

Chancroid

Chickenpox

Chlamydia trachomatis infections

*Cholera

Creutzfeld-Jakob disease if < 55 years of age
Cryptosporidiosis

Cyclosporiasis

*Diphtheria

Ehrlichiosis
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Escherichia coli O157:H7 and other enterohemorrhagic E.
coli infections
Giardiasis
Gonorrhea
Granuloma inguinale
*Haemophilus influenzae infection, invasive
Hantavirus pulmonary syndrome
Hemolytic uremic syndrome (HUS)
*Hepatitis A (IgM +)
Hepatitis B:
Acute disease (IgM +)
HBsAg positive pregnant women
Hepatitis C (acute and chronic)
Hepatitis, other acute viral
Human immunodeficiency virus (HIV) infection
Influenza
Kawasaki syndrome
Lead-elevated blood levels
Legionellosis
Leprosy (Hansen disease)
Listeriosis
Lyme disease
Lymphogranuloma venereum
Malaria
*Measles (Rubeola)
*Meningococcal infection
Mumps
Ophthalmia neonatorum
*Qutbreaks, all (including foodborne, nosocomial,
occupational, toxic substance-related, waterborne, and
other outbreaks)
*Pertussis (Whooping cough)
*Plague
*Poliomyelitis
*Psittacosis
Q fever
*Rabies, human and animal
Rabies treatment, post-exposure
Rocky Mountain spotted fever
Rubella (German measles), including congenital rubella
syndrome
Salmonellosis
*Severe acute respiratory syndrome (SARS)
Shigellosis
Smallpox
Streptococcal disease, Group A, invasive
Streptococcus pneumoniae, invasive in <5 years of age
Syphilis (report *primary and *secondary syphilis by rapid
means)
Tetanus
Toxic shock syndrome
Toxic substance-related illness
Trichinosis (Trichinellosis)
*Tuberculosis disease
Tuberculosis infection in children ages <4 years (Mantoux
tuberculin skin test reaction 3 10 mm)
Tularemia
Typhoid fever
Typhus
Unusual occurrence of disease of public health concern
Vancomycin-resistant Staphylococcus aureus
Vibrio infection

Viral hemorrhagic fever
*Yellow Fever

B. Reportable diseases requiring rapid communication.
Certain of the diseases in the list of reportable diseases,
because of their extremely contagious nature or their potential
for greater harm, or both, require immediate identification and
control. Reporting of persons confirmed or suspected of
having these diseases, listed below and identified by asterisks
in subsection A of this section and 12 VAC 5-90-90 B, shall be
made within 24 hours by the most rapid means available,
preferably that of telecommunication (e.g., telephone,
telephone transmitted facsimile, telegraph, teletype, etc.) to
the local health director or other professional employee of the
department:

Anthrax

Botulism

Cholera

Diphtheria

Haemophilus influenza infection, invasive
Hepatitis A

Measles (Rubeola)

Meningococcal infection

Outbreaks, all

Pertussis

Plague

Poliomyelitis

Psittacosis

Rabies in man and animals

Severe acute respiratory syndrome (SARS)
Syphilis, primary and secondary
Tuberculosis disease

Yellow Fever

C. Diseases to be reported by number of cases. The following
disease in the list of reportable diseases shall be reported as
number-of-cases only:

Influenza (by type, if available)

D. Human immunodeficiency virus (HIV) infection. Every
physician practicing in this Commonwealth shall report to the
local health department any patient of his who has tested
positive for human immunodeficiency virus (HIV). Every
person in charge of a medical care facility shall report the
occurrence in or admission to the facility of a patient with HIV
infection unless there is evidence that the occurrence has
been reported by a physician. When such a report is made, it
shall include the information required in 12 VAC 5-90-90 A.
Only individuals who have laboratory results which indicate
the presence of HIV antigen, nucleic acid, or antibodies (such
as at least two enzyme-linked immunosorbent assays (done in
duplicate at the same time or singly at different times), and a
supplemental test such as the western blot or by rapid tests
with confirmation) are considered to have HIV infection.

E. Toxic substance-related diseases or illnesses. All toxic
substance-related diseases or illnesses, including pesticide
and heavy metal poisoning or iliness or disease resulting from
exposure to an occupational dust or fiber or radioactive
substance, shall be reported.

If such disease or illness is verified or suspected and presents
an emergency or a serious threat to public health or safety,
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the report of such disease or illness shall be by rapid
communication as in subsection B of this section.

F. Outbreaks. The occurrence of outbreaks or clusters of any
illness which may represent a group expression of an illness
which may be of public health concern shall be reported to the
local health department by the most rapid means available.

G. Unusual or ill-defined diseases or emerging or reemerging
pathogens. Unusual or emerging conditions of public health
concern shall be reported to the local health department by
the most rapid means available. In addition, the commissioner
or his designee may establish temporary surveillance systems
for diseases or conditions that are not on the list of reportable
diseases. Such surveillance may be established to identify
cases (delineate the magnitude of the situation), to identify the
mode of transmission and risk factors for the disease, and to
identify and implement appropriate action to protect public
health. Any person reporting information at the request of the
department for special surveillance or other epidemiological
studies shall be immune from liability as provided by § 32.1-38
of the Code of Virginia.

H. Contact tracing. When notified about a disease specified in
subsection A of this section, the local health department shall
perform contact tracing for HIV infection, infectious syphilis,
and tuberculosis and may perform contact tracing for the other
diseases if deemed necessary to protect the public health.
The local health director shall have the responsibility to
accomplish contact tracing by either having patients inform
their potential contacts directly or through obtaining pertinent
information such as names, descriptions, and addresses to
enable the health department staff to inform the contacts. All
contacts of HIV infection shall be afforded the opportunity for
appropriate counseling, testing, and individual face-to-face
disclosure of their test results. In no case shall names of
informants or infected persons be revealed to contacts by the
health department. All information obtained shall be kept
strictly confidential.

VA.R. Doc. No. R03-183; Filed May 12, 2003, 9:49 a.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Title of Requlation: 12 VAC 30-40. Eligibility Conditions and
Requirements (amending 12 VAC 30-40-100, 12 VAC 30-
40-140, 12 VAC 30-40-240, 12 VAC 30-40-280, and 12 VAC
30-40-290.

Statutory Authority: 8§ 32.1-324 and 32.1-325 of the Code of
Virginia.
Public Hearing Date: N/A

Public comments may be submitted until August 1, 2003.

(See Calendar of Events section
for additional information)

Agency Contact: Patricia Sykes, Manager, Division of Palicy,
Department of Medical Assistance Services, 600 E. Broad
Street, Suite 1300, Richmond, VA 23219, telephone (804)
786-7958, FAX (804) 786-1680, or e-mail
psykes@dmas.state.va.us.

Basis: Section 32.1-325 of the Code of Virginia grants to the
Board of Medical Assistance Services (BMAS) the authority to
administer and amend the Plan for Medical Assistance.
Sections 1902(a)(10)(A)(i), (i) and 1902 (a)(10)(C) of the
Social Security Act (the Act) describe the mandatory, optional,
and Medically Needy groups of Aged, Blind, and Disabled
individuals who are eligible for Medicaid. Section
1902(a)(10)(E)(i), (i), and (iv) of the Act describe mandatory
groups of qualified Medicare beneficiaries (QMBs), specified
low-income Medicare beneficiaries (SLMBs), and qualified
individuals (QIs) respectively, who are eligible for Medicaid.
Section 1902(r)(2) of the Act grants states the authority to use
eligibility requirements for Medicaid that are more liberal than
the requirements of the most closely related public cash
assistance program. Section 1902(f) of the Act grants states
the authority to impose more restrictive eligibility requirements
for the aged, blind, and disabled recipients than those
imposed by the Social Security Administration for the
Supplemental Income (SSI) program.

Purpose: The purpose of this proposal is to simplify Medicaid
eligibility requirements for counting income for aged, blind,
and disabled individuals and by conforming methods for
counting certain resources of Qualified Medicare Beneficiaries
(QMBs), Specified Low-Income Medicare Beneficiaries
(SLMBs) and Qualified Individuals (QIs) with the methods for
counting the resources of other Medicaid aged, blind, and
disabled recipients.

Current Medicaid policy requires that the value of in-kind
support and maintenance be counted as income in
determining the financial eligibility of individuals under the
Aged, Blind, or Disabled Categorically Needy and Medically
Needy groups. In-kind support and maintenance means food,
clothing or shelter or any combination of these provided to an
individual. The fair market value of in-kind support and
maintenance is counted as income when evaluating the
financial eligibility of the above-referenced groups. This
regulatory change would eliminate the difficulty in and
subjective nature of determining the fair market value of in-
kind support and maintenance for all Aged, Blind, and
Disabled covered groups with the exception of the special
income level group for institutionalized individuals, thus
simplifying and more accurately assessing the financial
eligibility criteria for such groups.

Substance: The sections of the State Plan and the
corresponding regulations affected by this action are
Attachment 2.6-A (12 VAC 30-40-100), Supplement 5 to
Attachment 2.6-A (12 VAC 30-40-240), Supplements 8a (12
VAC 30-40-280) and 8b (12 VAC 30-40-290) to Attachment
2.6-A.

In accordance with Executive Order 21 (02), the department
continuously reviews its regulations. A review of the
regulations revealed six regulations that can be improved.

1. More liberal methods of counting income: The State Plan
provides that the income methods of the SSI program are
used in determining the income eligibility of the Aged, Blind,
and Disabled groups covered under the State Plan. Federal
law at 8 1902(a)(10)(C) links the income and resource
methods for Aged, Blind, and Disabled individuals to the SSI
program; however, § 1902(r)(2) of the Act permits states to

Volume 19, Issue 19

Monday, June 2, 2003

2799



Proposed Regulations

use more liberal methods of counting income and resources.
The State Plan does not currently reflect more liberal methods
of evaluating income; however, the Virginia Medicaid program
has excluded the value of in-kind support and maintenance as
income for Aged, Blind, and Disabled individuals covered
under the State Plan. This exemption has long been in
practice but has not heretofore been expressly set forth in the
State Plan in Supplement 8a. This regulatory action proposes
to continue exempting in-kind support and maintenance costs
from eligibility calculations and specify such in the State Plan.

2. More liberal methods of treating resources for QMBs,
SLMBs and Qls: The current regulations contain a
discrepancy in the manner in which real and personal property
is evaluated in determining eligibility for different covered
groups of aged, blind, and disabled individuals. Federal law
identifies and defines groups of individuals who must be
covered by Medicaid programs operated in the states. Among
these are several groups of aged, blind, and disabled
individuals. Individuals who are aged, blind, and disabled and
who have income below stipulated income limits are eligible
for full Medicaid benefits as Categorically Needy or Medically
Needy individuals. However, aged, blind, and disabled
individuals who qualify for Medicare and whose income is
higher than the Categorically or Medically Needy income limits
may be eligible for Medicaid payment of the Medicare cost
sharing portion as:

(i) A Qualified Medicare Beneficiary (QMB) if income is
below 100% of the federal poverty limits (FPL);

(ii) A Specified Low-Income Medicare Beneficiary (SLMB) if
an individual meets all the requirements to be a QMB
except income, and income is less than 120% of FPL; or

(iii) A Qualified Individual if he meets all the requirements to
be a QMB except income and income is at or below 175%
of FPL.

Federal law permits states some latitude in setting the
financial eligibility requirements for these groups. Federal law
at § 1902(a)(10)(C) links the income and resource methods
for aged, blind, and disabled individuals to the methods of the
SSI program. However, § 1902(r)(2) of the Act permits states
to use more liberal methods of counting income and
resources. The State Plan lists a number of more liberal
methods of counting resources for the Categorically Needy or
the Medically Needy individuals than those methods employed
by the SSI program. These more liberal methods permit the
exemption of:

(a) Cemetery plots owned by the individual;
(b) Up to $3,500 in cash assets designated for burial;

(c) Real property that cannot be sold after a reasonable
effort to sell has been made;

(d) Life rights to real property;
(e) One automobile; and

(f) Life, retirement, and other related types of insurance
policies with face values totaling $1,500 or less on any
person 21 years old and over. Policies on individuals under
age 21 are exempt regardless of the face value.

The State Plan does not currently reflect the use of more
liberal methods of evaluating resource for QMBs, SLMBs, and
QIs. This regulation intends to count the resources for QMBs,
SLMBs and QIs the same as other Medicaid groups of
similarly situated individuals.

3. Exemption of the former home of an institutionalized
individual: Medicaid exempts the former home of an
institutionalized  individual  for six  months  after
institutionalization. After that date, the value of the former
home is counted in determining continuing Medicaid financial
eligibility unless dependent relatives occupy the home, in
which case the home may continue to be exempt. A disabled
parent is one of the dependent relatives listed in 12 VAC 30-
40-240 and in Supplement 5 to Attachment 2.6-A of the State
Plan. The existing regulation currently requires a finding that
the parent's disability meet the Social Security definition of
disability. However, as a result of this regulatory action, the
regulation is being amended to also recognize determinations
of civil service disability.

4. Exemption of cemetery plots: This exemption has long been
in Medicaid regulations but is not listed in the State Plan in
Supplement 8b to Attachment 2.6-A. The exemption is found
in 12 VAC 30-40-240. Although 12 VAC 30-40-240 refers to
12 VAC 30-40-290, the reference to cemetery plots was
inadvertently left out of the latter regulation.

This regulatory change corrects this oversight and illustrates
that this exemption is more liberal than the SSI limitation of
one cemetery plot for each immediate family member.

5. Exemption of household goods and personal effects: This
exemption has long been in practice but is not listed in the
State Plan in Supplement 8b. When determining eligibility for
SSI, the Social Security Administration has a complex policy
for evaluating which household goods and personal effects of
applicants should be counted when determining financial
eligibility. What possessions may be exempted because they
are used in the operation of the home or kept as personal
effects is quite detailed. For example, only one wedding and
one engagement ring are exempt. Furthermore, furniture
items have to be evaluated to determine whether the item has
unusual value.

Additionally there are elaborate justifications for exemption if
an item has unusual value but is used in everyday living. For
example, if the dining room table is an antique but is the only
table the family has to eat on, it can be exempted. Otherwise,
the value of the item has to be counted in determining the
individual's eligibility for SSI.

Medicaid has never counted the value of household goods
and personal effects in determining Medicaid eligibility. In
1984, due to changes in federal law in the Deficit Reduction
Act, the Health Care Financing Administration (now the
Centers for Medicare and Medicaid Services) required states
to file more liberal resource methods in the State Plan. At that
time, Governor Charles Robb directed DMAS to continue the
more liberal resource methods previously used, including
disregarding the value of household goods and personal
effects. Certain more liberal resource methods were filed in
the State Plan, but through an inadvertent error, the
requirements for evaluating household goods and personal

Virginia Register of Regulations

2800



Proposed Regulations

effects were not filed in the State Plan. Thus, the policy has
never been formally incorporated into the State Plan. In order
to ensure that the policy is duly promulgated, the State Plan is
being amended to reflect this long-standing policy.

6. Determining Eligibility Based on Resources: When
determining Medicaid eligibility, an individual shall be eligible
in a month if his or her countable resources were at or below
the resource standard on any day of such month. This policy
differs from the SSI program, which only counts resources
owned on the first day of each month.

This rule has been in operation in Virginia for many years.
Attachment 2.6-A of the State Plan for Medical Assistance
provides that coverage is available for the full month if the
individual is eligible at any time during the month. This has
always been interpreted to mean that if an individual's
resources meet the financial eligibility criteria on any day
during the month, the individual is eligible to receive Medicaid
services during that entire month. However, the State Plan
has never clearly stated this rule. Therefore, in order to ensure
that the regulatory language clearly sets forth this more liberal
method of counting resources, the language is being added to
Supplement 8b to Attachment 2.6-A of the State Plan.

This regulatory action is also making a technical correction by
removing federally permitted preprinted language from
12 VAC 30-40-100, item h, which is the reference to coverage
of COBRA Beneficiaries. This does not belong in the Virginia
Administrative Code. Its inclusion was inadvertent when the
federally issued Title XIX State Plan for Medical Assistance
Services was incorporated into the VAC.

These regulations are essential to the efficient and equitable
application of Medicaid eligibility criteria. By making Medicaid
eligibility determination more efficient and objective, eligible
Virginians can better access needed health and medical care.
Reducing the administrative burden for local eligibility workers
reduces cost to the taxpayers for Medicaid administration.

Issues: These regulations are essential to the efficient and
equitable application of Medicaid eligibility criteria. By making
Medicaid eligibility determination more efficient and objective,
eligible Virginians can better access needed health and
medical care. Reducing the administrative burden for local
eligibility workers reduces cost to the taxpayers for Medicaid
administration.

The regulatory changes in this proposed action are designed
to improve the efficiency and economy of administering
Virginia’'s Medicaid program. By streamlining and simplifying
the complex Medicaid eligibility requirements, applicants and
recipients will be relieved of unnecessary red tape and
barriers and local eligibility workers can apply more consistent
and uniform requirements in performing their duties. The
department projects no negative issues involved in
implementing this proposed change. All these policies have
been in effect for years. The regulations are designed to
ensure that the regulations fully support the administrative
procedures already utilized by local agencies.

Fiscal Impact: The department does not anticipate any fiscal
impact from this regulation. Individuals who were qualifying for
Medicaid before these changes take effect will continue to
qualify for Medicaid after these changes take effect. These

regulations will ensure that the time and complexity of the
eligibility determination process will not increase. The more
streamlined procedures are already in place. Therefore, these
regulations will not have any impact on the local social service
agencies. There are no localities that are uniquely affected by
these regulations as they apply statewide.

This regulation clarifies requirements already in effect
operationally. Therefore, no new costs are anticipated. There
is no expected impact on local entities.

Department of Planning and Budget's Economic Impact

Analysis:

The Department of Planning and Budget (DPB) has analyzed
the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed changes
clarify the types of income and resources considered when
determining eligibility of certain Medicaid recipient groups.

Estimated economic impact. These regulations establish
eligibility criteria and methods of counting income and
resources when determining Medicaid eligibility for aged,
blind, and disabled individuals as well as qualified Medicare
beneficiaries, specified low-income Medicare beneficiaries,
and qualified individuals. Following a comprehensive review of
its regulations and procedures, the Department of Medical
Assistance Services (DMAS) proposes to clarify its regulations
so that they accurately reflect the current procedures used by
local departments of social services in determining Medicaid
eligibility.

One of the proposed changes will clarify that the value of in-
kind support and maintenance provided to Medicaid
applicants is not counted as income. Other changes relate to
types of resources counted and methods of counting income
when determining Medicaid eligibilty. The proposed
regulations clarify (i) that the value of cemetery plots,
household goods, and personal effects owned by applicants
or recipients is not counted as a resource, (ii) that Medicaid
coverage is effective the first day of the month if an individual
is resource eligible at any time during the month, and (iii) that
the methods of determining resources for categorically needy,
medically needy and qualified Medicare beneficiaries are the
same. These proposed changes reflect current practice that
has always been followed when determining eligibility for
Medicaid coverage. Thus, they are not expected to have any
significant fiscal or economic effects other than conforming
regulations to current practice.

Businesses and entities affected. The proposed regulations
apply to aged, blind, and disabled applicants for Medicaid
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coverage. In fiscal year 2002, there were 82,620 aged
recipients and 125,456 blind and disabled recipients.

Localities particularly affected. The proposed regulation will
not uniquely affect any particular locality as it applies
statewide.

Projected impact on employment. The proposed regulation is
not expected to have any impact on employment in Virginia.

Effects on the use and value of private property. The
proposed regulation is not expected to have any significant
effects on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The agency concurs with
the economic impact analysis prepared by the Department of
Planning and Budget regarding the regulations concerning
Eligibility Conditions and Requirements: ADAPT.

Summary:

This proposal simplifies Medicaid eligibility requirements for
counting income for aged, blind, and disabled individuals
and by conforming methods for counting certain resources
of Qualified Medicare Beneficiaries (QMBs), Specified Low-
Income Medicare Beneficiaries (SLMBs) and Qualified
Individuals (QIs) with the methods for counting the
resources of other Medicaid aged, blind, and disabled
recipients. This regulatory change eliminates the difficulty in
and subjective nature of determining the fair market value of
in-kind support and maintenance for all Aged, Blind, and
Disabled covered groups with the exception of the special
income level group for institutionalized individuals.

In addition, this action removes the disparity in the methods
for counting specific types of real and personal property
depending on the covered group for which the aged, blind,
or disabled individual qualifies. In addition, the amendments
clarify exemptions for the former home of an
institutionalized recipient, household goods and personal
effects, and cemetery plots as well as clarifying that
financial eligibility can be met anytime during a month if
resources are within the applicable limits on any day in such
month.

12 VAC 30-40-100. Methods of determining income.

a. AFDC-related individuals (except for poverty level related
pregnant women, infants, and children).

(1) In determining countable income for AFDC-related
individuals, the methods under the state's approved AFDC
plan and any more liberal methods described in 12 VAC
30-40-280 are used.

(2) In determining relative financial responsibility, the
agency considers only the income of spouses living in the
same household as available to children living with parents
until the children become 21.

(3) Agency continues to treat women eligible under the
provisions of § 1902(a)(10) of the Act as eligible, without
regard to any changes in income of the family of which she
is a member, for the 60-day period after her pregnancy
ends and any remaining days in the month in which the 60th
day falls.

b. Aged individuals. In determining countable income for aged
individuals, including aged individuals with incomes up to the
federal poverty level described in section 1902(m)(1) of the
Act, the following methods are used.

(1) The methods of the SSI program and/or any more liberal
methods described in 12 VAC 30-40-280 apply.

(2) For optional state supplement recipients in § 1902(f)
states and SSI criteria states without § 1616 or § 1634
agreements, SSI methods enly and/or any more liberal
methods than SSI described in 12 VAC 30-40-280 apply.

(3) In determining relative financial responsibility, the
agency considers only the income of spouses living in the
same household as available to spouses.

c. Blind individuals. In determining countable income for blind
individuals, only the methods of the SSI program and/or any
more liberal methods described in 12 VAC 30-40-280 apply.

For optional state supplement recipients in § 1902(f) states
and SSiI criteria states without § 1616 or § 1634 agreements,
enly the SSI methods and/or any more liberal methods than
SSI described in 12 VAC 30-40-280 apply.

In determining relative financial responsibility, the agency
considers only the income of spouses living in the same
household as available to spouses and the income of parents
as available to children living with parents until the children
become 21.

d. Disabled individuals. In determining countable income of
disabled individuals, including disabled individuals with
incomes up to the federal poverty level described in § 1902(m)
of the Act, enly the methods of the SSI program erly and/or
any more liberal methods described in 12 VAC 30-40-280

apply.

For optional state supplement recipients in § 1902(f) states
and SSiI criteria states without § 1616 or § 1634 agreements,
enly the SSI methods and/or any more liberal methods than
SSI described in 12 VAC 30-40-280 apply.

In determining relative financial responsibility, the agency
considers only the income of spouses living in the same
household as available to spouses and the income of parents
as available to children living with parents until the children
become 21.

e. Poverty level pregnant women, infants, and children. For
pregnant women and infants or children covered under the
provisions of § 1902(a)(10)(A)())(IV), (VI) and (VII), and
§ 1902(a)(10)(A)(ii)(IX) of the Act:

(1) The methods of the state's approved AFDC plan are
used in determining countable income.

(2) In determining relative financial responsibility, the
agency considers only the income of spouses living in the
same household as available to spouses and the income of
parents as available to children living with parents until the
children become 21.

(3) The agency continues to treat women eligible under the
provisions of § 1902(a)(10) of the Act as eligible, without
regard to any changes in income of the family of which she
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is a member, for the 60-day period after her pregnancy
ends and any remaining days in the month in which the 60th
day falls.

f. Qualified Medicare beneficiaries. In determining countable
income for qualified Medicare beneficiaries covered under
§ 1902(a)(10)(E)(i) of the Act, enly the methods of the SSI
program and/or more liberal methods described in 12 VAC 30-
40-280 are used.

If an individual receives a Title Il benefit, any amounts
attributable to the most recent increase in the monthly
insurance benefit as a result of a Title | COLA is not counted
as income during a "transition period" beginning with January,
when the Title Il benefit for December is received, and ending
with the last day of the month following the month of
publication of the revised annual federal poverty level.

For individuals with Title Il income, the revised poverty levels
are not effective until the first day of the month following the
end of the transition period.

For individuals not receiving Title Il income, the revised
poverty levels are effective no later than the date of
publication.

g. Qualified disabled and working individuals. In determining
countable income for qualified disabled and working
individuals covered under 8§ 1902(a)(10)(E)(ii) of the Act, the
methods of the SSI program are used.

12 VAC 30-40-140. Methods for determining resources.

a. AFDC-related individuals (except for poverty level related
pregnant women, infants, and children).

(1) In determining countable resources for AFDC-related
individuals, the following methods are used:

(a) The methods under the state's approved AFDC plan;
and/or

(b) Any more liberal methods described in 12 VAC
30-40-290.

(2) In determining relative financial responsibility, the
agency considers only the resources of spouses living in the
same household as available to spouses and the resources
of parents as available to children living with parents until
the children become 21.

b. Aged individuals. For aged individuals covered under
§ 1902(a)(10)(A)(ii)(X) of the Act, the agency used methods
that are more restrictive (except for individuals described in
§ 1902(m)(1) of the Act) and/or more liberal than those of the
SSI program for the treatment of resources. 12 VAC
30-40-240 describes the more restrictive methods and
12 VAC 30-40-290 specifies the more liberal methods.

In determining relative financial responsibility, the agency
considers only the resources of spouses living in the same
household as available to spouses.

c. Blind individuals. For blind individuals the agency uses
methods that are more restrictive and/or more liberal than
those of the SSI program for the treatment of resources.
12 VAC 30-40-240 describes the more restrictive methods
and 12 VAC 30-40-290 specifies the more liberal methods.

In determining relative financial responsibility, the agency
considers only the resources of spouses living in the same
household as available to spouses and the resources of
parents as available to children living with parents until the
children become 21.

d. Disabled individuals, including individuals covered under
§ 1902(a)(10)(A)(ii)(X) of the Act. The agency used methods
that are more restrictive (except for individuals described in
§ 1902(m)(1) of the Act) and/or more liberal than those of the
SSI program for the treatment of resources. More restrictive
methods are described in 12 VAC 30-40-240 and more liberal
methods are specified in 12 VAC 30-40-290.

In determining relative financial responsibility, the agency
considers only the resources of spouses living in the same
household as available to spouses and the resources of
parents as available to children living with parents until the
children become 21.

e. Poverty level pregnant women covered under
§ 1902(a)(10)(A)())(IV) and §& 1902(a)(10)(A)(i)(IX)(A) of the
Act.

The agency does not consider resources in determining
eligibility.

In determining relative financial responsibility, the agency
considers only the resources of spouses living in the same
household as available to spouses and the resources of

parents as available to children living with parents until the
children become 21.

f. Poverty level infants covered under § 1902(a)(10)(A)(@)(1V)
of the Act.

The agency does not consider resources in determining
eligibility.
g. Poverty level children covered under § 1902(a)(10)(A)(@i)(VI)
of the Act.

(1) The agency does not consider resources in determining
eligibility. In determining relative financial responsibility, the
agency considers only the resources of spouses living in the
same household as available to spouses and the resources
of parents as available to children living with parents until
the children become 21.

(2) Poverty level children under § 1902(a)(10)(A)()(VI).
The agency does not consider resources in determining
eligibility.
In determining relative responsibility, the agency considers
only the resources of spouses living in the same household as
available to spouses and the resources of parents as available
to children living with parents until the children become 21.

h. For Qualified Medicare beneficiaries covered under
§ 1902(a)(10)(E)(i) of the Act the agency uses only—the
methods that are more liberal than those of the SSI program
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for the treatment of resources. More liberal methods are
specified in 12 VAC 30-40-290.

i. For qualified disabled and working individuals covered under
§ 1902(a)(10)(E)(ii) of the Act, the agency uses SSI program
methods for the treatment of resources.

j- Reserved.

k. Specified low-income Medicare beneficiaries covered under
§ 1902(a)(10)(E)(iii) of the Act. The agency uses the same
method as in subsection (h) of this section.

12 VAC 30-40-240. More restrictive methods of treating
resources than those of the SSI program: § 1902(f) states
only.

A. The following limitations apply to resources in addition to
the resource requirements of the Supplemental Security
Income (SSI) program for the aged, blind and disabled.

1. For income-producing property and other nonresidential
property, appropriate equity and profit is to be determined
by the prorata share owned by an individual in relation to his
proportionate share of the equity and profit.

2. Property in the form of an interest in an undivided estate
is to be regarded as an asset when the value of the interest
plus all other resources exceeds the applicable resource
limit unless it is considered unsaleable for reasons other
than being an undivided estate. An heir can initiate a court
action to partition. If a partition suit is necessary (because at
least one other owner of or heir to the property will not
agree to sell the property) in order for the individual to
liguidate the interest, estimated partition costs may be
deducted from the property's value. However, if a partition
would not result in the applicant/recipient securing title to
property having value substantially in excess of the cost of
the court action, the property would not be regarded as an
asset.

B. Real property.

1. The current market value of real property is determined
by ascertaining the tax assessed value of the property and
applying to it the local assessment rate. The equity value is
the current market value less the amount due on any
recorded liens against the property. "Recorded" means
written evidence that can be substantiated, such as deeds
of trust, liens, promissory notes, etc.

2. Real property contiguous to an individual's residence
which does not meet the home property definitions in
subdivision 3 of this subsection, the SSI income-producing
requirement or the exceptions listed in subdivision 6 of this
subsection and which is saleable according to the
provisions in 12 VAC 30-40-290 C, shall be counted as an
available resource. The equity value of the contiguous
property shall be added to the value of all other countable
resources.

3. Ownership of a dwelling occupied by the applicant as his
home does not affect eligibility. A home shall mean the
house and lot used as the principal residence and all
contiguous property as long as the value of the land,
exclusive of the lot occupied by the house, does not exceed

$5,000. In any case in which the definition of home as
provided here is more restrictive than that provided in the
State Plan for Medical Assistance in Virginia as it was in
effect on January 1, 1972, then a home means the house
and lot used as the principal residence and all contiguous
property essential to the operation of the home regardless
of value.

The lot occupied by the house shall be a measure of land
as designated on a plat or survey or whatever the locality
sets as a minimum size for a building lot, whichever is less.
In localities where no minimum building lot requirement
exists, a lot shall be a measure of land designated on a plat
or survey or one acre, whichever is less.

Contiguous property essential to the operation of the home
means:

a. Land used for the regular production of any food or
goods for the household's consumption only, including:

(1) Vegetable gardens;

(2) Pasture land which supports livestock raised for
milk or meat, and land used to raise chickens, pigs, etc.
(the amount of land necessary to support such animals
is established by the local extension service; however,
in no case shall more land be allowed than that actually
being used to support the livestock);

(3) Outbuildings used to process and/or store any of
the above;

b. Driveways which connect the homesite to public
roadways;

c. Land necessary to the home site to meet local zoning
requirements (e.g. building sites, mobile home sites, road
frontage, distance from road, etc.);

d. Land necessary for compliance with state or local
health requirements (e.g., distance between home and
septic tank, distance between septic tanks, etc.);

e. Water supply for the household;
f. Existing burial plots;

g. Outbuilding used in connection with the dwelling, such
as garages or tool sheds.

All of the above facts must be fully reevaluated and
documented in the case record before the home site
determination is made.

4. An institutionalized individual's former residence is
counted as an available resource if the recipient is
institutionalized longer than six months after the date he
was admitted. The former residence is disregarded if it is
occupied by the recipient's:

a. Spouse;
b. Minor dependent child under age 18;

c. Dependent child under age 19 if still in school or
vocational training;-ef
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d. Parent-er Adult child who is disabled according to the
Medicaid or civil service disability definition, and who was
living in the home with the recipient for at least one year
prior to the recipient's institutionalization, and who is
dependent upon the recipient for his shelter needs-; or

e. Parent who is age 65 or older and who is disabled
according to the Medicaid or civil service disability
definition and who was living in the home with the
recipient for at least one year prior to the recipient's
institutionalization and who is dependent upon the
recipient for his shelter needs.

5. An applicant or recipient's proportional share of the value
of property owned jointly with another person to whom the
applicant or recipient is not married as tenants in common
or joint tenants with the right of survivorship at common law
is counted as a resource unless it is exempt property or is
unsaleable.

6. Ownership of other real property generally precludes
eligibility. Exceptions to this provision are: (i) when the
equity value of the property, plus all other resources, does
not exceed the appropriate resource limitation; (i) the
property is smaller than the county or city zoning ordinances
allow for home sites or building purposes, or the property
has less than the amount of road frontage required by the
county or city for building purposes and adjoining land
owners will not buy the property; or (iii) the property has no
access, or the only access is through the exempted home
site; or (iv) the property is contiguous to the recipient's
home site and the survey expenses required for its sale
reduce the value of such property, plus all other resources,
below applicable resource limitations; or (v) the property
cannot be sold after a reasonable effort to sell it has been
made, as defined in 12 VAC 30-40-290.

C. Personal property.

1. Prepaid burial plans are counted as a resource since the
money is refundable to the individual upon his request.
Cemetery plots are not counted as resources. See 12 VAC
30-40-290.

2. Assets which can be liquidated such as cash, bank
accounts, stocks, bonds, securities and deeds of trusts are
considered resources.

12 VAC 30-40-280. More liberal income disregards.

A. For children covered under §8 1902(a)(10)(A)(i)(lll) and
1905(n) of the Social Security Act, the Commonwealth of
Virginia will disregard one dollar plus an amount equal to the
difference between 100% of the AFDC payment standard for
the same family size and 100% of the Federal Poverty Level
for the same family size as updated annually in the Federal
Register.

B. For ADC-related cases, both categorically and medically
needy, any individual or family applying for or receiving
assistance shall be granted an income exemption consistent
with the Act (88 1902(a)(10)(A)()(IIN), (IV), (VI), (VII);
§8 1902(a)(10)(A)(i)(VII), (IX); & 1902(a)(10)(C)(i)(I11)). Any
interest earned on one interest-bearing savings or investment
account per assistance unit not to exceed $5,000, if the
applicant, applicants, recipient or recipients designate that the

account is reserved for purposes related to self-sufficiency,
shall be exempt when determining eligibility for medical
assistance for so long as the funds and interest remain on
deposit in the account. For purposes of this section, "purposes
related to self-sufficiency" shall include, but are not limited to,
() paying for tuition, books, and incidental expenses at any
elementary, secondary, or vocational school, or any college or
university; (i) for making down payment on a primary
residence; or (iii) for establishment of a commercial operation
that is owned by a member of the Medicaid assistance unit.

C. For the group described in §§ 1902(a)(10)(A)(i)(VIl) and
1902(I)(1)(D), income in the amount of the difference between
100% and 133% of the Federal Poverty Level (as revised
annually in the Federal Register) is disregarded.

D. For aged, blind, and disabled individuals, both categorically
and medically needy, with the exception of the special income
level group of institutionalized individuals, the Commonwealth
of Virginia shall disregard the value of in-kind support and
maintenance when determining eligibility. In-kind support and
maintenance means food, clothing, or shelter or any
combination of these provided to an individual.

12 VAC 30-40-290. More liberal methods of treating
resources under § 1902(r)(2) of the Act: § 1902(f) states.

A. Resources to meet burial expenses. Resources set aside to
meet the burial expenses of an applicant/recipient or that
individual's spouse are excluded from countable assets. In
determining eligibility for benefits for medically—needy
individuals, disregarded from countable resources is an
amount not in excess of $3,500 for the individual and an
amount not in excess of $3,500 for his spouse when such
resources have been set aside to meet the burial expenses of
the individual or his spouse. The amount disregarded shall be
reduced by:

1. The face value of life insurance on the life of an individual
owned by the individual or his spouse if the cash surrender
value of such policies has been excluded from countable
resources; and

2. The amount of any other revocable or irrevocable trust,
contract, or other arrangement specifically designated for
the purpose of meeting the individual's or his spouse's
burial expenses.

B. Cemetery plots. Cemetery plots are not counted as
resources regardless of the number owned.

B- C. Life rights. Life rights to real property are not counted as
a resource.

G- D. Reasonable effort to sell.

1. For purposes of this section, "current market value" is
defined as the current tax assessed value. If the property is
listed by a realtor, then the realtor may list it at an amount
higher than the tax assessed value. In no event, however,
shall the realtor's list price exceed 150% of the assessed
value.

2. A reasonable effort to sell is considered to have been
made:
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a. As of the date the property becomes subject to a
realtor's listing agreement if:

(2) Itis listed at a price at current market value; and

(2) The listing realtor verifies that it is unlikely to sell
within 90 days of listing given the particular
circumstances involved (e.g., owner's fractional
interest; zoning restrictions; poor topography; absence
of road frontage or access; absence of improvements;
clouds on title, right of way or easement; local market
conditions); or

b. When at least two realtors refuse to list the property.
The reason for refusal must be that the property is
unsaleable at current market value. Other reasons for
refusal are not sufficient; or

c. When the applicant has personally advertised his
property at or below current market value for 90 days by
use of a "Sale By Owner" sign located on the property
and by other reasonable efforts, such as newspaper
advertisements, or reasonable inquiries with all adjoining
landowners or other potential interested purchasers.

3. Notwithstanding the fact that the recipient made a
reasonable effort to sell the property and failed to sell it, and
although the recipient has become eligible, the recipient
must make a continuing reasonable effort to sell by:

a. Repeatedly renewing any initial listing agreement until
the property is sold. If the list price was initially higher
than the tax-assessed value, the listed sales price must
be reduced after 12 months to no more than 100% of the
tax-assessed value.

b. In the case where at least two realtors have refused to
list the property, the recipient must personally try to sell
the property by efforts described in subdivision 2 c of this
subsection for 12 months.

c. In the case of a recipient who has personally
advertised his property for a year without success (the
newspaper advertisements and "for sale" sign do not
have to be continuous; these efforts must be done for at
least 90 days within a 12-month period), the recipient
must then:

(1) Subject his property to a realtor's listing agreement
at price or below current market value; or

(2) Meet the requirements of subdivision 2 b of this
subsection which are that the recipient must try to list
the property and at least two realtors refuse to list it
because it is unsaleable at current market value; other
reasons for refusal to list are not sufficient.

4. If the recipient has made a continuing effort to sell the
property for 12 months, then the recipient may sell the
property between 75% and 100% of its tax assessed value
and such sale shall not result in disqualification under the
transfer of property rules. If the recipient requests to sell his
property at less than 75% of assessed value, he must
submit documentation from the listing realtor, or
knowledgeable source if the property is not listed with a
realtor, that the requested sale price is the best price the

recipient can expect to receive for the property at this time.
Sale at such a documented price shall not result in
disqualification under the transfer of property rules. The
proceeds of the sale will be counted as a resource in
determining continuing eligibility.

5. Once the applicant has demonstrated that his property is
unsaleable by following the procedures in subdivision 2 of
this subsection, the property is disregarded in determining
eligibility starting the first day of the month in which the most
recent application was filed, or up to three months prior to
this month of application if retroactive coverage is requested
and the applicant met all other eligibility requirements in the
period. A recipient must continue his reasonable efforts to
sell the property as required in subdivision 3 of this
subsection.

B- E. Automobiles. Ownership of one motor vehicle does not
affect eligibility. If more than one vehicle is owned, the
individual's equity in the least valuable vehicle or vehicles
must be counted. The value of the vehicles is the wholesale
value listed in the National Automobile Dealers Official Used
Car Guide (NADA) Book, Eastern Edition (update monthly). In
the event the vehicle is not listed, the value assessed by the
locality for tax purposes may be used. The value of the
additional motor vehicles is to be counted in relation to the
amount of assets that could be liquidated that may be
retained.

E: F. Life, retirement, and other related types of insurance
policies. Life, retirement, and other related types of insurance
policies with face values totaling $1,500 or less on any one
person 21 years old and over are not considered resources.
When the face values of such policies of any one person
exceeds $1,500, the cash surrender value of the policies is
counted as a resource.

F G. Resource exemption for Aid to Dependent Children
categorically and medically needy (the Act
88 1902(a)(10)(A) @) (1), (Iv), V1), (Viny;
§8 1902(a)(10)(A)(i)(VII), (I1X); §1902(a)(10)(C)(i)(I)). For
ADC-related cases, both categorically and medically needy,
any individual or family applying for or receiving assistance
may have or establish one interest-bearing savings or
investment account per assistance unit not to exceed $5,000 if
the applicant, applicants, recipient or recipients designate that
the account is reserved for purposes related to
self-sufficiency. Any funds deposited in the account shall be
exempt when determining eligibility for medical assistance for
so long as the funds and interest remain on deposit in the
account. Any amounts withdrawn and used for purposes
related to self-sufficiency shall be exempt. For purposes of
this section, purposes related to self-sufficiency shall include,
but are not limited to, (i) paying for tuition, books, and
incidental expenses at any elementary, secondary, or
vocational school, or any college or university; (ii) for making
down payment on a primary residence; or (i) for
establishment of a commercial operation that is owned by a
member of the medical assistance unit.

G- H. Disregard of resources. The Commonwealth of Virginia
will disregard all resources for qualified children covered
under 88 1902(a)(10)(A)(i)(Il) and 1905(n) of the Social
Security Act.
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I. Household goods and personal effects. The Commonwealth
of Virginia will disregard the value of household goods and
personal effects. Household goods are items of personal
property customarily found in the home and used in
connection with the maintenance, use and occupancy of the
premises as a home. Examples of household goods are
furniture, appliances, televisions, carpets, cooking and eating
utensils and dishes. Personal effects are items of personal
property that are worn or carried by an individual or that have
an intimate relation to the individual. Examples of personal
property include clothing, jewelry, personal care items,
prosthetic devices and educational or recreational items such
as books, musical instruments, or hobby materials.

J. Determining eligibilty based on resources. When
determining Medicaid eligibility, an individual shall be eligible
in a month if his countable resources were at or below the
resource standard on any day of such month.

VA.R. Doc. No. R02-262; Filed May 9, 2003, 11:05 a.m.
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TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regqulation: 22 VAC 40-250. Agency Placement
Adoptions -- AREVA (amending 22 VAC 40-250-10 and
22 VAC 40-250-20).

Statutory Authority: 8§ 63.2-217 and 63.2-900 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until August 1, 2003.

(See Calendar of Events section
for additional information)

Agency Contact: Karin Clark, Adoption Program Consultant,
Department of Social Services, 730 E. Broad Street,
Richmond, VA 23219, telephone (804) 692-1251, FAX (804)
692-1284, or e-mail kac900@dss.state.va.us.

Basis: Section 63.2-217 of the Code of Virginia provides that
the State Board shall adopt such regulations as necessary or
desirable to carry out the purpose of Title 63.2 of the Code of
Virginia. Section 63.2-900 of the Code of Virginia provides that
a local board shall adopt regulations for the provision of foster
care services directed toward the permanent planning for
children in the custody of or placed by local boards.

Purpose: The regulation provides guidelines for the Adoption
Resource Exchange of Virginia (AREVA) registration and
operations. AREVA is an essential tool for recruiting adoptive
families for waiting children. Without registration of a child with
AREVA, the child is likely to remain in foster care for a longer
period of time before achieving permanency with an adoptive
family. Therefore, the regulation is essential to protect the
health, safety, and welfare of waiting children in foster care.

The regulation was enacted in 1989, based on the practices
and population of children waiting for adoptive families at that
time. The proposed amendments will make the regulation

consistent with other applicable regulations relative to the
children registered, provide agencies adequate time to
register children and families, and update the regulation by
omitting obsolete terms and references. An amendment is
also needed to lengthen the time for child registration
following termination of parental rights from 30 to 60 days.
This is to ensure that the agency has sufficient time to receive
the court order terminating parental rights before the child is
registered with AREVA. Other amendments are necessary to
delete obsolete language and to include reference to an
automated adoption exchange.

Substance: An amendment to the regulation is necessary to
make the AREVA registration criteria for children consistent
with criteria for adoption subsidy eligibility. The children
registered with AREVA are those determined to have special
needs or individual characteristics that make them hard to
place for adoption, thus making them eligible to receive
adoption subsidy. The regulation which addresses special
needs and adoption subsidy criteria (22 VAC 40-260) is also
being amended. It is important that both regulations reflect the
same criteria.

An amendment is also needed to lengthen the timeframe for
child registration following termination of parental rights. This
is to ensure that the agency has sufficient time to receive the
court order terminating the parental rights before registering
the child with AREVA. Other amendments are necessary to
delete obsolete language and to include reference to an
automated adoption exchange.

Issues: The advantage of the regulation to the public, agency,
and Commonwealth is that uniform policies for administering
AREVA will remain in effect. The advantage of the proposed
amendments to the public, agency, and Commonwealth is that
the AREVA registration criteria will be updated to more
adequately reflect the population in care and be consistent
with other related regulations, thus enhancing AREVA’s
function as an effective tool for facilitating the placement of
children. There are no disadvantages to the public or
Commonwealth.

Fiscal Impact: There is no anticipated fiscal impact of
amending the regulation.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The proposed
regulations will expand the maximum time for registration with
adoption resource exchange program from 30 to 60 days
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following termination of parental rights and update and clarify
the regulation to reflect current practices.

Estimated economic impact. These regulations contain
standards and procedures for Virginia's adoption resource
exchange (AREVA) program. AREVA program maintains
photo listings and narratives of children waiting for adoption.
Current regulations require registration with AREVA within 30
days of termination of parental rights. However, the
Department of Social Services indicates that the 30-day
requirement is unrealistic because (1) official court documents
confirming termination of parental rights are frequently not
available within this timeframe and (2) actual registration
process generally takes longer. Thus, it is proposed to
increase the maximum timeframe for registration with AREVA
from 30 to 60 days.

This proposed change will make the regulations consistent
with the actual registration timeframe followed in practice and
improve compliance with the established timeframe in the
regulations, but is not expected to have any significant fiscal
or economic effects.

In addition, the proposed regulations include several other
updating and clarifying changes to reflect other current
practices. For example, references to adoptive placement plan
will be deleted, as it is no longer used by local agencies.
Similarly, these changes are not likely to create any significant
economic effects.

Businesses and entities affected. The proposed regulations
apply to each of the 121 local departments of social services
in the Commonwealth. Currently, there are 549 children
registered with AREVA.

Localities particularly affected. The proposed
applies statewide.

regulation

Projected impact on employment. The proposed regulation is
not expected to have any impact on employment in Virginia.

Effects on the use and value of private property. The
proposed regulation is not expected to have any significant
effects on the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) make the AREVA
registration criteria for children consistent with the changes
being made to the criteria for special needs and adoption
subsidy (22 VAC 40-260); (ii) lengthen the timeframe for
child registration following termination of parental rights
from 30 to 60 days; (iii) delete obsolete language; and (iv)
include reference to an automated adoption exchange.

22 VAC 40-250-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following mearing; meanings unless the
context clearly indicates otherwise:

"Adoption" means a legal process in which a person's rights
and duties toward birth parents are terminated and similar
rights and duties are established with a new family.

"Agency" means a local Department of Public Welfare or
Social Services.

"Agency placement adoption” means an adoption in which a
child is placed in an adoptive home by an agency or
child-placing agency which has custody of the child.

"AREVA" means the Adoption Resource Exchange of Virginia
which maintains a registry and photo-listing of children and
families waiting for adoption.

"Child" means any person under 18 years of age.

"Child placing agency" means any agency licensed to place
children in foster homes or adoptive homes.

"Child with special needs" means any child in the custody of
an agency or child placing agency who is—legally—free—for
adeption;and:

termination of parental rights.

2. Has individual characteristics that make the child hard to
place including:

a. Physical, mental, or emotional condition existing prior
to adoption;

b. Hereditary tendency, congenital problem or birth injury
leading to substantial risk of future disability;

c. Individual circumstances of the child related to age,
racial or ethnic background or close relationship with one
or more siblings or foster parents.

3. Has had reasonable efforts made to place without
subsidy.

2- 4. For whom the above conditions were present at the
time of adoption, but not diagnosed until after entry of the
final order of adoption, and ne—mere—than—one—year-has
elapsed-sinee the diagnosis is not more than 12 months old.

22 VAC 40-250-20. The Adoption Resource Exchange of
Virginia.
The purpose of AREVA is to increase opportunities for

children to be adopted by providing services to agencies
having custody of these children.

1. Services provided by AREVA shall include:

a. Maintaining a registry of children awaiting adoption and
a registry of approved families waiting for adoption;

b. Preparing and distributing a photo-listing of special
needs children awaiting adoption and a photo-listing of
families awaiting special needs children;
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c. Providing information and referral services for children
who have special needs to link agencies with other
adoption resources;

d. Providing on-going recruitment for waiting children;

e. Providing consultation and technical assistance to
agencies in finding adoptive families for waiting children;
and

f. Monitoring agency compliance with:
(1) Legal requirements for adoption; and

(2) State board policy on registering children and
families—and-.

3) e leti : .
Placement Plan-

2. Registration requirements.
a. Registration of children.

(1) All children shall be registered with AREVA within
30 60 days of termination of parental rights if:

(a) The goal is adoption;
(b) The child is legally free for adoption;

(c) The agency has the authority to place for
adoption; and

(d) Adoptive placement has not occurred.

(2) A copy of the planfor-adeptiveplacement-and-the
court commitment or permanent entrustment
agreements shall be submitted by the agency with the
child's registration forms.

b. Registration of families.

(1) Approved families shall be registered within 38 60
days after the date of approval if they are expressing
interest in adopting children who are:

(a) Six years of age and over;
(b) Members of sibling groups;
(c) Physically, mentally, or emotionally disabled; or

(d) Black, biracial, or members of other minority
races.

(2) Approved families expressing interest in adopting
healthy white children up to the age of six may be
registered with AREVA upon request of the family.

3. Photo-listing procedures.

a. Local agencies may request a 60-day deferment from
the photo-listing for children and families when:

(1) A family has been identified, including foster
parents, and placement is pending;

(2) The child or family shall be featured in the
photo-listing the month following expiration of the
deferment period, unless an adoptive home placement
agreement has been signed.

b. An additional 30-day deferment may be granted once
at the discretion of AREVA staff.

b. c. AREVA staff shall make the determination about
which children and families to feature in the photo-listing.
The decision will be based on the needs of waiting
children and on the types of families waiting for
placement.

. Agency responsibilities.

a. The agency shall be responsible for local recruitment of
prospective adoptive families.

b. The agency registering the child or family shall inform
AREVA immediately of:

(1) Changes in the status of the child or family;
(2) Placements for adoptive purposes;
(3) Withdrawals of the child or family from AREVA.

c. The agency shall provide families selected for a
particular child with full factual information that the agency
has on the child and the child's birth family, except that
which would reveal the identity of the child's birth family.
The information provided shall include complete medical
and psychological reports.

d. The agency shall explore with the family selected for a
particular child the family's ability to fully or partially meet
financial costs related to any special needs the child may
have. If it is determined that the child has special needs
and is eligible for subsidy, the agency shall inform the
adoptive parents of the child's eligibility for subsidy.

e. The agency shall obtain the consent of the
Commissioner of Social Services prior to placing a child
out of state.

5. Resource utilization. When indicated, AREVA shall consult
with the agency regarding the need to explore additional
resources.

a. AREVA staff may recommend referral of a child to a
specialized adoption agency.

b. AREVA staff shall routinely register a child with the
national adoption exchange after the child has been in the
photo-listing for 60 days, unless a placement is pending.

c. AREVA shall be responsible for statewide recruitment
of prospective adoptive families.

d. AREVA will automatically feature children on the
state’s electronic exchange system. AREVA staff shall
make the determination about which children and families
to feature. The decision will be based on the needs of the
waiting children and on the types of families waiting for
placement.

VA.R. Doc. No. R02-223; Filed May 12, 2003, 2:07 p.m.
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Title of Regqulation: 22 VAC 40-260. Agency Placement
Adoptions -- Subsidy (amending 22 VAC 40-260-10 and
22 VAC 40-260-20).

Statutory Authority: 88 63.2-217, 63.2-900 and 63.2-1303 of
the Code of Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until August 1, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Karin Clark, Adoption Program Consultant,
Department of Social Services, 730 East Broad Street,
Richmond, VA 23219-1849, telephone (804) 692-1251, FAX
(804) 692-1284, or e-mail kac900@dss.state.va.us.

Basis: Section 63.2-217 of the Code of Virginia provides that
the State Board of Social Services shall adopt such
regulations as necessary or desirable to carry out the purpose
of Title 63.2 of the Code of Virginia. Section 63.2-900 of the
Code of Virginia provides that a local board shall adopt
regulations for the provision of foster care services directed
toward the permanent planning for children in the custody of
or placed by local boards.

Purpose: Many of Virginia's waiting children have physical,
mental, and emotional challenges that make them difficult to
place in adoptive homes. Adoption subsidy facilitates their
placement into adoptive homes by providing the adoptive
family with additional resources in order to meet the child’'s
special needs. The regulation facilitates permanency through
adoption for children with special needs who might otherwise
languish in foster care. The regulation is, therefore, essential
to their health, safety, and welfare. 22 VAC 40-260
establishes administrative guidelines necessary for local
agencies to administer adoption subsidy and is essential for
this reason.

Proposed amendments would update the special needs
criteria to more accurately reflect the population of waiting
children, increase accountability in the administration of
subsidy, and provide clarity on several topics. The regulation
was established in 1989 and amendments are necessary to
incorporate references to the 1997 Adoption and Safe
Families Act and other statutory mandates which have taken
affect since 1989.

One amendment pertains to appeal rights. Virginia’'s adoption
assistance program receives funding from Title IV-E of the
Social Security Act. Title IV-E requires the state to provide for
granting an opportunity for a fair hearing to any individual
whose claim for IV-E benefits is denied or not acted upon
within reasonable time. Appeal rights for adoptive parents and
applicants have been added to 22 VAC 40-260. As a result,
the need for a separate regulation singly addressing appeals
is eliminated and appeal rights are retained; thus, 22 VAC 40-
270, Appeals, will be repealed.

Substance: The majority of the proposed changes are
intended to clarify existing requirements and provide practice
guidance. Substantive changes are as follows:

Special needs criteria are revised to more accurately reflect
the children in care by amending the characteristic related to

minority or mixed racial heritage by adding a minimum age of
3 years.

Language regarding when reasonable efforts have been made
to place a child without subsidy is replaced with less restrictive
language that requires the child be registered and photo-listed
with AREVA. This is consistent with Title IV-E requirements
regarding reasonable efforts.

Appeal rights for adoptive parents and applicants have been
added.

Issues: The advantage to the public, agency, and
Commonwealth in retaining and amending the regulation is
that adoption subsidy, which facilitates the adoptive placement
of children with special needs, will continue to be administered
according to state and federal requirements. The proposed
amendments will update the special needs criteria and clarify
key requirements.

There are no disadvantages to the public or Commonwealth.

Fiscal Impact: There is no anticipated fiscal impact of
amending the regulation.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Department of
Social Services (DSS) proposes to revise its adoption subsidy
regulations. Specific changes include (i) removing the
requirement to feature a child in AREVA photo listing for a
period of 30 days to qualify for the subsidy, (ii) clarifying that
renegotiation of the adoption subsidy is required when the
adopted child enters foster care or physical custody becomes
the responsibility of the Commonwealth and that the
applicability of appeals procedures is limited to adoption
subsidy decisions.

Estimated economic impact. The purpose of the adoption
subsidy is to facilitate adoptions of hard to place children, or
children with special needs by providing federal and state
financial assistance to families adopting such children. The
Social Security Act' requires that reasonable efforts be made
to place these children without the adoption subsidy in
addition to other qualifying criteria for the adoption assistance.
Currently, a reasonable effort is deemed to be made in the
Commonwealth if the child is registered and featured in
Virginia's adoption resource exchange system (AREVA) photo

! Section 471(a)(19).
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listing for a period of 30 days. The proposed changes will
remove the 30-day requirement, so that as soon as the
registered child is featured in the photo listing, the reasonable
effort criterion will be met and a placement with the adoption
subsidy can proceed.

This change will affect those children for whom a family is
available for adoption with subsidy within the 30-day photo
listing period. The proposed change will allow adoption of
these children immediately after being featured as opposed to
waiting up to a month. In fiscal year 2002, approximately 103
adopted children were photo listed. This change will apply to a
subset of these children who were adopted within the initial 30
days of listing. According to DSS, while AREVA photo listing
facilitates adoptions without the subsidy in the long term, it is
almost never the case that children on the photo list are
adopted within the initial 30 days. Thus, no significant
economic effect is expected from this change.

However, in the event that a child is being placed without
having to wait 30 days for an adoption without the subsidy, a
number of economic effects could be expected. First, provided
the level of care provided by a family receiving and not
receiving financial assistance does not differ, earlier
placement of a special needs child with an adoptive parent is
almost certainly expected to benefit the child being adopted.
Second, families who wish to adopt with financial assistance
would also benefit from this change, as the adoption process
would be expedited. Third, an expedited adoption process
may produce some administrative cost savings. On the other
hand, this change would reduce the chance of these children
being adopted by families who do not wish to receive financial
assistance. As a result, the adoption assistance would be
provided to more families and the need for subsidy funds
would increase. Although these are potential effects, they
would occur only when children are placed without having to
wait the initial 30-day listing period, which is believed to be an
unlikely event given DSS's experience with the adoption
program.

Additionally, the proposed changes include two clarifications.
One clarification is that the renegotiation of the adoption
subsidy is required when the adopted child enters foster care
or physical custody becomes the responsibility of the
Commonwealth. According to DSS, this change is a
clarification of the current language, as this requirement
already exists under 22 VAC 40-260 D. Similarly, it will be
clarified that the applicability of appeals procedures is limited
to adoption subsidy decisions rather than actual placement
decisions. As a part of making these clarifications, DSS
proposes to repeal 22 VAC 40-270 and moving some of its
provisions to 22 VAC 40-260. Because these changes are
mere clarifications, they are not expected to create any
significant economic effects.

Businesses and entities affected. The proposed regulations
apply to each of the 121 local departments of social services
in the Commonwealth. Approximately 103 adopted children
who were photo listed in AREVA annually are subject to the
change in the 30-day photo listing requirement.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The effect of proposed
changes on employment is unlikely to be significant.

Effects on the use and value of private property. The
proposed changes are unlikely to have a significant effect on
the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) remove the requirement to
feature a child in Virginia's Adoption Resource Exchange
System (AREVA) photo listing for a period of 30 days to
qualify for adoption subsidy; (i) clarify that adoption subsidy
agreements can be renegotiated when the adopted child
enters foster care or physical custody becomes the
responsibility of the Commonwealth; and (iii) provide a right
of appeal provision for adoptive parents and applicants to
appeal agency decisions related to adoption assistance.
The proposed appeal provision is language taken from
22 VAC 40-270, which is being repealed. The proposed
appeal provision is narrower than the appeal provisions
found in 22 VAC 40-270, which grants adoptive parents and
applicants a right to appeal all service and policy related
agency decisions.

22 VAC 40-260-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following mearing; meanings unless the
context clearly indicates otherwise:

"AFDC" means the Aid to Families with Dependent Children
Program.

"Adoption" means a legal process in which a person's rights
and duties toward birth parents are terminated and similar
rights and duties are established with a new family.

"Adoption assistance agreement” means a written agreement
between the agency and adoptive parents that is binding on
both parties. An adoption assistance agreement may be for a

federal subsidy, a state erlocal-subsidy—astate—orlocal

subsidy, or a conditional subsidy.

"Agency" means a local Department of Public\Weltare—or
Social Services.

"Agency placement adoption” means an adoption in which a
child is placed in an adoptive home by an agency or child
placing agency which has custody of the child.

"AREVA" means the Adoption Resource Exchange of Virginia
which maintains a registry and photo-listing of children and
families waiting for adoption.

"Child" means any person under 18 years of age.

"Child-placing agency" means any agency licensed to place
children in foster homes or adoptive homes.

"Child with special needs" means any child in the custody of
an agency or child-placing agency who is—legally—free—for
adeption:
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1. The state has determined is unlikely to return home
because of termination of parental rights.

2 Has individual
characteristics that make the child hard to place including:

a. Physical, mental, or emotional condition existing prior
to adoption;

b. Hereditary tendency, congenital problem or birth injury
leading to substantial risk of future disability;

c. Individual circumstances of the child related to age,
racial or ethnic background or close relationship with one
or more siblings or foster parents.

3. Has had reasonable efforts made to place without
subsidy.

2- 4. For whom the above conditions were present at the
time of adoption, but not diagnosed until after entry of the

final order of adoption, and ne—mere—than—one—year-has
elapsed-sinee the diagnosis is not more than 12 months old.

"Department”
Services.

means the Virginia Department of Social

"Finalization of the adoption" means the court process of
sanctioning the adoption which begins with the filing of a
petition and ends with the entry of the final order of adoption.

"Maintenance payments" means payments made to adoptive
parents on behalf of a child with special needs to help with
daily living expenses.

"Nonrecurring expenses" means expenses of adoptive parents
directly related to the adoption of a child with special needs
including, but not limited to, attorney fees directly related to
the finalization of the adoption; transportation; court costs; and
reasonable and necessary fees of child placing agencies.

"Special service payments" means payments or services
provided to help in meeting the child's physical, mental,
emotional, or dental needs.

"SSI" means Supplemental Security Income.

"Subsidy/adoption assistance" means a money payment or
services provided to adoptive parents on behalf of a child with
special needs.

22 VAC 40-260-20. Subsidy.

A. An adoption assistance agreement shall be executed by
the agency or child placing agency for all children who have
been determined eligible for subsidy.

B. Determining the child’s eligibility before legal adoption.
1. Basic eligibility. The child must be:
a. Under 18 years of age;

b. In the custody of a local department of social services
or licensed, private child placing agency at the time the
petition for adoption is filed; and

c. Placed by the local department of social services or
licensed, private child placing agency with the prospective
adoptive family for the purpose of adoption, except for
those situations in which the child has resided for 18
months with foster parents who file a petition for adoption
under § 63.2-1229 of the Code of Virginia.

A- 2. Determining that the child's—eligibilityfor-subsidy child

has special needs.

1-n-determining-the-child'seligibility-for
subsidy-before-legat-adeption; The agency or child-placing

agency shall determine that:

a. The child cannot be returned home because parental
rights are terminated.

b. The child has individual characteristics that make the
child hard to place for adoption due to one or more of the
following:

(1) Physical, mental, or emotional condition existing
before legal adoption;

(2) Hereditary tendency, congenital problem or birth
injury that could lead to a future disability, verified by a
medical/psychological statement;

(3) Is six years of age or older;
(4) Is a member of a minority or mixed racial heritage;

(5) Is a member of a sibling group that should not be
separated; and

(6) Has significant emotional ties with foster parents
with whom the child has resided for at least 12 months;
when the adoption is in the best interest of the child
and when the subsidy is necessary to consummate the
adoption by these foster parents.

b—Make c. Reasonable efforts have been made to first
place the child with appropriate adoptive parents without
subsidy. A reasonable effort:

(1) Shall be made except when it would be against the
best interest of the child because of factors such as the
existence of significant emotional ties with foster
parents:.

(2) Shall be considered made if: the child has been
registered with AREVA and featured in the photolisting.
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C. Determining the child’s eligibility after legal adoption.

a 1. The child must have a physical, mental or emotional
condition that was present at the time of adoptive
placement; or

b- 2. The need for subsidy results from a hereditary
tendency, congenital problem, or birth injury; and

& 3. In eithera—orb-no-mere-than-one-year-has—elapsed
since-the-diagnesis-was-made both subdivisions 1 and 2 of
this subsection, there is a medical or psychological
diagnosis that is not more than 12 months old.

B- D. Determining the type of agreement for which the child is
eligible. The types of subsidy for which a child can be eligible
are:

1. A federal erstate subsidy. This type of subsidy is used
for children whose foster care expenses are paid from
federal and state funds. A federalistate subsidy agreement
shall be executed for any special needs child who meets
eligibility requirements for AFDC or SSI.

2. A state subsidy. This type of subsidy is used for children
whose foster care expenses are paid from state—and-local
Comprehensive Services Act pool funds.

3. A conditional subsidy:

a. Shall be provided for any child with special needs,
whose foster care expenses are paid from state-and-local
Comprehensive Services Act pool funds, when payments
and services are not needed at the time of placement but
may be needed later. It is granted upon the request of the
adoptive parents when a child:

(1) Has a physical, mental or emotional disability at the
time of placement;

(2) Has a hereditary tendency, congenital problem or
birth injury;

(3) Could develop emotional or other problems
resulting from separation from birth parents, placement
in foster care, or adoption;

(4) May need help later with daily living expenses.

b. Does not involve money payments or services. It is an
agreement that allows the adoptive parent or parents to
apply for a state erleeal subsidy after the final order of
adoption;

il : . torrl .
& ¢. Commits the agency to providing a state subsidy
when the adoptive parent or parents apply, if it is
determined that the need is related to one of the
conditions described in subdivision 3 a of this subsection;

e- d. Does not require annual certification.

G- E. Determining the types of payment to be made. Adoption

assistance payments must be negotiated with the adoptive
family taking into consideration the needs of the child and the
circumstances of the family. In considering the family’s
circumstances, income shall not be the sole factor. Family and
community resources must be explored to help defray the
costs of adoption assistance.

There are three types of payment which shall be made on
behalf of a child who is eligible for subsidy. The amount of
payments made and services provided shall not exceed what
would have been paid or provided had the child remained in
foster care. The types of payment include:

1. Maintenance payments:

a. A maintenance payment shall be approved for all
children who are eligible for subsidy, except those for
whom a conditional subsidy will be provided, unless the
adoptive parent or parents indicate that a payment is not
needed or it is determined through negotiation that the
payment is not needed.

b. The amount of the payment shall be negotiated with
the adoptive parents taking into consideration the needs
of the child and circumstances of the adoptive parents.

¢—Fhe-negetiated FaiRtenance rate-sha b.e app 9."99 by
Agreement

&- ¢. Maintenance payments shall not be reduced lower
than the amount specified in the initial subsidy
agreement, unless requested by the adoptive parents.

e d. Increases in the amount of payment shall be made
when the child is receiving the maximum allowable basic
maintenance payment and:

(1) A child reaches a higher age grouping, as specified
in foster care policy for maintenance payments;

(2) Statewide increases are approved for foster care
maintenance payments.

£ e. Payments shall be made directly to the adoptive
parent or parents on a monthly basis.

2. Special service payments:

a. A special service payment is used to help in meeting
the child's physical, mental, emotional, or nonroutine
dental needs. The special service payment must be
directly related to the child’s individual characteristic that
makes the child hard to place or a physical, mental or
emotional condition that existed at the time of placement
but was not identified before the final order of adoption.

b. Types of expenses that are appropriate to be paid
include:

(1) Medical, surgical, or dental;

(2) Equipment such as prosthetics, braces, crutches,

hearing aids, eyeglasses; etc.;

(3) Individual tutoring or remedial educational sessions,
books or equipment;
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(4) Psychological and psychiatric evaluations and
treatment;

(5) Speech, physical, and occupational therapy;

(6) Premiums for a major medical insurance policy for a
child, if the child is not covered by a family policy; and

(7) Special services provided directly to the child by the
adoptive parents. These are services provided by the
parent to meet the special needs of a child. They are
distinct from basic maintenance and supervision. The
parents shall be qualified by experience or specific
training to perform such services. This item may be
paid in addition to a maintenance payment.

c. Special service payments may be provided, at the
discretion of the agency, for other services needed to
maintain the same level of service that the child received

(4) Reasonable and necessary fees of adoption child
placing agencies—not-to-exceed-a+reasonable-rate-set

b. An adoption assistance agreement shall be signed and
shall specify the services to be provided under this
section.

c. Payment of nonrecurring expenses may begin as soon
as the adoption assistance agreement has been signed
and the child is placed in the adoptive home. Payment
may be made directly to providers of service or to the
adoptive parents for expenses they have incurred.

d. A bill or receipt shall be submitted before payment can
be made. The agency shall not be responsible for bills or
receipts submitted later than six months after the end of
the month in which the expense was incurred.

in foster care. B- F. Applying for subsidy.

d. A special service payment may be used for children
eligible for Title XIX and the Social Services Block Grant
(SSBG) to supplement expenses not covered by
Medicaid or when SSBG funds are not available or do not
provide adequate coverage.

e. Payments for special services are negotiated with the
adoptive parents taking into consideration:

(1) The special needs of the child;

(2) Alternative resources available to fully or partially
defray the cost of meeting the child's special needs;
and

(3) The circumstances of the adoptive family. In
considering the family's circumstances, income shall
not be the sole factor.

f. Special service payments may be made directly to the
providers of service or through the adoptive parents. A bill
or receipt shall be submitted before payment. The agency
shall not be responsible for bills or receipts submitted
later than six months after the end of the month in which
the service was rendered.

forpurchase—of-service—specified-by-the Department—of
Secial-Services The rate of payment shall not exceed the
prevailing community rate.

3. One time only payments:

Adoptive parents shall be reimbursed, upon request, for the

nonrecurring expenses of adopting a specialreeds child
with special needs.

1. Procedures for the child whose eligibility is established
before legal adoption.

a. The adoption assistance agreement:

(1) Shall be executed within 90 days of receipt of the
application for adoption assistance;

(2) Shall be signed before entry of the final order of
adoption;

(3) Shall specify the amount of payment and the
services to be provided, including Title XIX and SSBG
services;

(4) May be adjusted with the concurrence of the
adoptive parents, in the event of changes in the needs
of the child;

(5) Shall remain in effect regardless of the state of
which the adoptive parents are residents at any given
time; and

(6) The interests of the child shall be protected through
the Interstate Compact on Adoption and Medical
Assistance, should the adoptive parents and child
move to another state while the agreement is effective.

2. Procedures for the child whose eligibility is established
after legal adoption. The application procedures are the
same as for the child whose eligibility is established before
adoption except:

a. The application shall be submitted within one year of
the a diagnosis;

b. The application shall be for a state subsidy.

a. Nonrecurring expenses shall include: E: G. Maintaining responsibility.

(1) Attorney fees directly related to the finalization of

the adoption—netto-exceed-a—reasonablerate-set-by
 Social-Services:

(2) Transportation and other expenses incurred by

adoptive parents related to placement of the child.
Expenses may be paid for more than one visit;

(3) Court costs related to filing an adoption petition; and

1. The adoptive parent or parents shall:

a. Submit annually to the agency or child placing agency
an affidavit which certifies that:

(1) The child for whom they are receiving subsidy
remains in their care;
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(2) They are legally responsible for supporting the child;
and, if applicable,

(3) The child's condition requiring subsidy continues to
exist.

b. Submit copies of all bills or receipts for special service
payments made directly to the adoptive parents.

2. The agency or child-placing agency shall:

a. Maintain responsibility for any payment or services
identified in the agreement, regardless of where the
family resides;

a b. Inform prospective adoptive parents of the child's
eligibility for subsidy. This shall include a full disclosure of
the services and payments for which the child is or may
be eligible;

b- c. Notify adoptive parent or parents who are receiving
subsidy that the annual affidavit is due. The notification
shall be sent to the adoptive parent or parents two
months before the affidavit is due;

& d. Inform adoptive parent or parents, in writing, that
they have the right to appeal decisions relating to the
child's eligibility for subsidy and decisions relating to
payments and services to be provided.

F H. Terminating the subsidy agreement. The Adoption
Assistance Agreement:

1. Shall be terminated when the child reaches the age of 18
unless the child has:

a. A physical or mental disability; or

b. An educational delay resulting—from—a—physicalor
mentaldisability. This shall include educational delays
resulting from a child's foster care circumstances. The
maintenance payment may be continued for a child who
is turning 18 during his senior year of school, if the child is
expected to graduate by the end of school year in which
he turns 18.

c. If a child has one of the conditions in a and b above,
the agreement shall be continued until the child reaches
the age of 21;

2. Shall not be terminated before the child's 18th birthday
without the consent of the adoptive parents unless;

a. It is determined that the child is no longer receiving
financial support from the adoptive parents; or

b. The adoptive parent or parents are no longer legally
responsible for the child; or

c. The child's condition requiring subsidy no longer exists.

3. Shall not be terminated if the child's condition improves
but could deteriorate again. In this case, the agreement
shall be suspended without a payment, rather than
terminated.

4. When a child receiving adoption subsidy enters foster
care or physical custody becomes the responsibility of the
state, the local agency may renegotiate the adoption

assistance agreement with the adoptive parent(s). Any
renegotiated adoption assistance agreement must receive
concurrence from all parties to the agreement.

I. Appeals.

1. Adoptive applicants and adoptive parents shall have the
right to appeal adoption subsidy/assistance decisions
related to:

a. The lack of or shortage of subsidy/ adoption assistance
because the agency failed to present to adoptive parents
relevant facts known by the agency regarding the child
prior to adoption finalization;

b. Failure of the agency to inform the parents of the
child’s eligibility for subsidy/adoption assistance;

c. Agency decisions related to the child’s eligibility for
subsidy/adoption assistance, subsidy payments and
services, and changing or terminating a subsidy
agreement; and

d. Failure of the agency to comply with state laws,
policies, and procedures for approving adoptive homes.

2. Appeals shall be processed in accordance with
procedures established by the Virginia Board of Social
Services.

VA.R. Doc. No. R02-224; Filed May 12, 2003, 2:06 p.m.
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Title of Regulation: 22 VAC 40-270. Agency Placement
Adoptions -- Appeals (REPEALING).

Statutory Authority: 88 63.2-217 and 63.2-900 of the Code of
Virginia.

Public Hearing Date: N/A -- Public comments may be
submitted until August 1, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Karin Clark, Adoption Program Consultant,
Department of Social Services, 730 East Broad Street,
Richmond, VA 23219-1849, telephone (804) 692-1251, FAX
(804) 692-1284, or e-mail kac900@dss.state.va.us.

Basis: Section 63.2-217 of the Code of Virginia provides that
the State Board shall adopt such regulations as necessary or
desirable to carry out the purpose of Title 63.2 of the Code of
Virginia. Section 63.2-900 of the Code of Virginia provides that
a local board shall adopt regulations for the provision of foster
care services directed toward the permanent planning for
children in the custody of or placed by local boards.

Purpose: Virginia's adoption assistance program receives
funding from Title IV-E of the Social Security Act. Title IV-E
requires the state to provide for granting an opportunity for a
fair hearing to any individual whose claim for IV-E benefits is
denied or not acted upon within reasonable time. Appeal
rights for adoptive parents and applicants are addressed in
proposed amendments to another adoption regulation,
22 VAC 40-260. Because appeal rights will be added to
another regulation, the need for a separate regulation singly
addressing appeals is eliminated. The welfare of the adoptive
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parents and applicants will be protected in the proposed
amendments to 22 VAC 40-260.

Substance: The regulation will be repealed. An appeals
provision will be added to 22 VAC 40-260, Agency Placement
Adoptions-Subsidy.

Issues: The advantage of repealing the regulation to the
public, agency, and Commonwealth is that appeal rights for
adoptive parents and applicants are still assured through
amendments to 22 VAC 40-260. The need for a separate
regulation, however, is eliminated. There are no
disadvantages to the public or Commonwealth.

Fiscal Impact: There is no anticipated fiscal impact of
repealing the regulation.

Department of Planning and Budget's Economic Impact
Analysis: The Department of Planning and Budget (DPB) has
analyzed the economic impact of this proposed regulation in
accordance with § 2.2-4007 H of the Administrative Process
Act and Executive Order Number 21 (02). Section 2.2-4007 H
requires that such economic impact analyses include, but
need not be limited to, the projected number of businesses or
other entities to whom the regulation would apply, the identity
of any localities and types of businesses or other entities
particularly affected, the projected number of persons and
employment positions to be affected, the projected costs to
affected businesses or entities to implement or comply with
the regulation, and the impact on the use and value of private
property. The analysis presented below represents DPB’s
best estimate of these economic impacts.

Summary of the proposed regulation. The Department of
Social Services (DSS) proposes to revise its adoption subsidy
regulations. Specific changes include (i) removing the
requirement to feature a child in AREVA photo listing for a
period of 30 days to qualify for the subsidy, (ii) clarifying that
renegotiation of the adoption subsidy is required when the
adopted child enters foster care or physical custody becomes
the responsibility of the Commonwealth and that the
applicability of appeals procedures is limited to adoption
subsidy decisions.

Estimated economic impact. The purpose of the adoption
subsidy is to facilitate adoptions of hard to place children, or
children with special needs by providing federal and state
financial assistance to families adopting such children. The
Social Security Act' requires that reasonable efforts be made
to place these children without the adoption subsidy in
addition to other qualifying criteria for the adoption assistance.
Currently, a reasonable effort is deemed to be made in the
Commonwealth if the child is registered and featured in
Virginia's adoption resource exchange system (AREVA) photo
listing for a period of 30 days. The proposed changes will
remove the 30-day requirement, so that as soon as the
registered child is featured in the photo listing, the reasonable
effort criterion will be met and a placement with the adoption
subsidy can proceed.

This change will affect those children for whom a family is
available for adoption with subsidy within the 30-day photo

! Section 471(a)(19).

listing period. The proposed change will allow adoption of
these children immediately after being featured as opposed to
waiting up to a month. In fiscal year 2002, approximately 103
adopted children were photo listed. This change will apply to a
subset of these children who were adopted within the initial 30
days of listing. According to DSS, while AREVA photo listing
facilitates adoptions without the subsidy in the long term, it is
almost never the case that children on the photo list are
adopted within the initial 30 days. Thus, no significant
economic effect is expected from this change.

However, in the event that a child is being placed without
having to wait 30 days for an adoption without the subsidy, a
number of economic effects could be expected. First, provided
the level of care provided by a family receiving and not
receiving financial assistance does not differ, earlier
placement of a special needs child with an adoptive parent is
almost certainly expected to benefit the child being adopted.
Second, families who wish to adopt with financial assistance
would also benefit from this change, as the adoption process
would be expedited. Third, an expedited adoption process
may produce some administrative cost savings. On the other
hand, this change would reduce the chance of these children
being adopted by families who do not wish to receive financial
assistance. As a result, the adoption assistance would be
provided to more families and the need for subsidy funds
would increase. Although these are potential effects, they
would occur only when children are placed without having to
wait the initial 30-day listing period, which is believed to be an
unlikely event given DSS's experience with the adoption
program.

Additionally, the proposed changes include two clarifications.
One clarification is that the renegotiation of the adoption
subsidy is required when the adopted child enters foster care
or physical custody becomes the responsibility of the
Commonwealth. According to DSS, this change is a
clarification of the current language, as this requirement
already exists under 22 VAC 40-260. Similarly, it will be
clarified that the applicability of appeals procedures is limited
to adoption subsidy decisions rather than actual placement
decisions. As a part of making these clarifications, DSS
proposes to repeal 22 VAC 40-270 and moving some of its
provisions to 22 VAC 40-260. Because these changes are
mere clarifications, they are not expected to create any
significant economic effects.

Businesses and entities affected. The proposed regulations
apply to each of the 121 local departments of social services
in the Commonwealth. Approximately 103 adopted children
who were photo listed in AREVA annually are subject to the
change in the 30-day photo listing requirement.

Localities particularly affected. The proposed regulations
apply throughout the Commonwealth.

Projected impact on employment. The effect of proposed
changes on employment is unlikely to be significant.

Effects on the use and value of private property. The
proposed changes are unlikely to have a significant effect on
the use and value of private property.

Agency's Response to the Department of Planning and
Budget's Economic Impact Analysis: The Department of
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Social Services concurs with the economic impact analysis
prepared by the Department of Planning and Budget.

Summary:

This regulation provides guidance on the appeal rights of
adoptive applicants and adoptive parents. The proposal is
to repeal the regulation. An appeals provision will be added
to 22 VAC 40-260, Agency Placement Adoptions-Subsidy.

The repeal of this regulation eliminates for adoptive parents
and applicants a right to appeal service and policy related
issues that include, but are not limited to, such provisions as
(i) failure of the agency to provide full, factual information
that the agency has about the child, except information that
would reveal the identity of the child's family of origin and
(ii) agency decisions related to approval of the family as a
prospective adoptive home. The proposed amendments to
22 VAC 40-260 will now provide a right of appeal provision
for adoptive parents and applicants to appeal agency
decisions related to adoption assistance only.

VA.R. Doc. No. R02-225; Filed May 12, 2003, 2:04 p.m.
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FINAL REGULATIONS

For information concerning Final Regulations, see Information Page.

Symbol Key
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricken indicates
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

BOARD OF GAME AND INLAND FISHERIES

REGISTRAR'S NOTICE: The Board of Game and Inland
Fisheries is exempt from the Administrative Process Act
pursuant to subdivision A 3 of § 2.2-4002 of the Code of
Virginia when promulgating regulations regarding the
management of wildlife. The department is required by § 2.2-
4031 of the Code of Virginia to publish all proposed and final
wildlife management regulations, including length of seasons
and bag limits allowed on the wildlife resources within the
Commonwealth of Virginia.

Title of Regulation: 4 VAC 15-30. Definitions and
Miscellaneous: Importation, Possession, Sale, Etc., of
Animals (amending 4 VAC 15-30-50).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendment authorizes persons operating under
conditions of a commercial nuisance animal permit to
capture, temporarily hold or possess, transport, release,
and when necessary humanely euthanize wildlife, under the
provisions and conditions established by the department.

West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) clarify the ending date when traps may
be set in the waters of the Commonwealth and establish a
year-round time period for setting traps in waters within the
incorporated limits of cities and towns in the Commonwealth
and in the counties of Arlington, Chesterfield, Fairfax,
Henrico, James City, Loudoun, Prince William,
Spotsylvania, Stafford, Roanoke and York, unless
prohibited by local ordinances; (ii) prohibit the unauthorized
feeding of bear; (iii) prohibit chasing and hunting with dogs,
and the training of dogs on any wild animal from a baited
place or putting out bait or salt for the purpose of chasing,
hunting and training of dogs on any wild animal; (iv) prohibit
intentionally crippling or harming game animals for the
intent of continuing a hunt or chase, or for the purpose of
training dogs; (v) make it unlawful to dislodge an animal
from a tree to further a chase or to train dogs; and (vi)
prohibit the use of radio tracking equipment, except on
dogs, to aid in the chase, harvest or capture of wildlife.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2226-2227 April 7, 2003,
with the changes identified below. Pursuant to § 2.2-4031 A of
the Code of Virginia, the adopted regulation is not published at
length; however, the sections that have changed since
publication of the proposed are set out.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2225-2226 April 7, 2003,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-143; Filed May 14, 2003, 10:43 a.m.
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Title of Requlation: 4 VAC 15-40. Game: In General
(amending 4 VAC 15-40-230; adding 4 VAC 15-40-282,
4 VAC 15-40-283, and 4 VAC 15-40-284).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010

4 VAC 15-40-230. [ No change from proposed. ]
4 VAC 15-40-282. [ No change from proposed. ]

4 VAC 15-40-283. Unlawful to chase, hunt or train from a
baited site.

Except as prescribed in subdivision 4 of § 29.1-521 of the
Code of Virginia, it shall be unlawful to chase with dogs or
hunt with dogs or to attempt to chase or hunt with dogs any
wild animal from a baited site or to train dogs on any wild
animal from a baited site. Furthermore, it shall be unlawful to
place, distribute or maintain bait or salt for any wild animal for
the purpose of chasing with dogs, hunting with dogs or the
training of dogs. As used in this regulation, bait shall mean
any food, grain, or other consumable substance that could
serve as a lure or attractant [ ; however, crops grown for
normal or accepted agriculture or wildlife management
purposes shall not be considered as bait ]. A baited site will be
considered to be baited for 30 days following the complete
removal of all such bait or salt.
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4 VAC 15-40-284. Intentionally crippling or harming
[ renmigratery-game-birds-and | game animals prohibited;
dislodging an animal from a tree prohibited; and use of
[ telemetry radio tracking ] equipment to aid in the chase,
harvest, or capture of wildlife prohibited.

A. No person shall intentionally cripple or otherwise harm any
[ ronmigraternygame-bird-er | game animal for the intent of
continuing a hunt or chase, or for the purpose of training dogs.
Upon treeing, baying, or otherwise containing an animal in a
manner that offers the animal no avenue of escape, the
person or the hunting party shall either (i) harvest the animal if
within a legal take season and by using lawful methods of take
or (ii) terminate the chase by retrieving the dogs and allowing
the animal freedom to escape for the remainder of the same
calendar day.

B. It shall be unlawful to dislodge an animal from a tree for the
intent of continuing a hunt or chase, or for the purpose of
training dogs.

C. It shall be unlawful to use [ electronic-tracking-eguipment;

; | lini i |
devices radio tracking equipment, except on dogs ], to aid in

the chase, harvest or capture of wildlife. No part of this section

shall be construed to prohibit the use of [ telemetry-to-aid-with
the-location-orrecovery-of dogs-orfor-the-use-in-department-

radio tracking
equipment for wildlife management activities conducted or
authorized by the department or for the location or recovery of
dogs ].

VA.R. Doc. No. R03-144; Filed May 14, 2003, 10:43 a.m.
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Title of Regulation: 4 VAC 15-50. Game: Bear (amending
4 VAC 15-50-10, 4 VAC 15-50-20, 4 VAC 15-50-25, 4 VAC
15-50-70, 4 VAC 15-50-80, 4 VAC 15-50-90, 4 VAC 15-50-
110, and 4 VAC 15-50-120; adding 4 VAC 15-50-71, 4 VAC
15-50-81, and 4 VAC 15-50-91; repealing 4 VAC 15-50-30).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) specify certain counties and cities that
are excepted out of the general firearms bear season; (ii)
establish an open hunting season on bear in 21 counties or
portions of counties from the first Monday in December and
for 11 consecutive days following; (iii) include the City of
Virginia Beach in the open season for hunting bears; (iv)

expand bear hunting by repealing the continuous closed
season on bear hunting in certain counties; (v) establish a
muzzleloading gun season on black bear from the Tuesday
prior to the third Monday in November and for three
consecutive hunting days following except in specified
counties and cities or portions thereof; (vi) prohibit the use
of dogs during the bear muzzleloading gun season; (vii)
define muzzleloading gun for the purpose of 4 VAC 15-50-
71; (viii) prohibit the possession of other firearms during the
muzzleloading gun season; (ix) provide that the existing
provisions governing the tagging of bear will expire on June
30, 2004, and establish a new system for validating tagging
and checking bear beginning July 1, 2004; (x) prohibit the
use of dogs for bear hunting in certain counties and cities or
portions thereof, and (xi) prohibit bear hound training
season (chase) in certain counties and cities or portions
thereof.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2227-2230 April 7, 2003,
with the changes identified below. Pursuant to § 2.2-4031 A of
the Code of Virginia, the adopted regulation is not published at
length; however, the sections that have changed since
publication of the proposed are set out.

4 VAC 15-50-10. [ No change from proposed. ]
4 VAC 15 50-20. Open season; Russe”—eeﬂﬂ%y—and—ewreh

[ee#tam—ee&nﬂes—e#pemns—ef—eeuﬂﬂes—] first Monday in

December and for 11 consecutive hunting days following
[in certain counties or portions of counties and on the
Clinch Mountain and Hidden Valley Wildlife Management
Areas |.

It shall be lawful to hunt bear from the first Monday in
December and for 11 consecutive hunting days following, both
dates inclusive, i S
[ on the Clinch Mountain and Hidden Valley
Wildlife Management Areas and in ] the counties of Buchanan,
Campbell (west of Norfolk Southern Railroad), Carroll,
Dickenson, Floyd, Franklin, Grayson, Henry, Lee, Montgomery
(south of Interstate 81), Patrick, Pittsylvania (west of Norfolk
Southern Railroad), Pulaski (south of Interstate 81), Roanoke
(south of Interstate 81), Russell, Scott, Smyth (south of
Interstate 81 [ i

of Reute-16) ], Tazewell [ (that part north of Route 19 that is ]
west of Route 16), Washington [ (south of Interstate 81 and
that part north of Interstate 81 that is west of Route 19) ],
Wise, and Wythe (south of Interstate 81).

4 VAC 15-50-25. [ No change from proposed. ]
4 VAC 15-50-30. [ No change from proposed. ]
4 VAC 15-50-70. Bow and arrow hunting.

A. Seasen- It shall be lawful to hunt bear during the special
archery season with bow and arrow from the [ second first ]
Saturday in October through the [ Saturday Friday ] prior to
the [ second third ] Monday in November, both dates inclusive.

B. Carrying-firearms—prohibited: It shall be unlawful to carry
firearms while hunting with bow and arrow.
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C. Reguirements-forboew-and-arrew: Arrows used for hunting

big game must have a minimum width head of 7/8 of an inch
and the bow used for such hunting must be capable of casting
a broadhead arrow a minimum of 125 yards.

D. Use—of dogs—prohibited—during—bow-seasen- It shall be
unlawful to use dogs when hunting with bow and arrow from
the [ second first ] Saturday in October through the [ Saturday
Friday ] prior to the [ second third ] Monday in November, both
dates inclusive.

E. It shall be lawful for persons with permanent physical
disabilities, who are in full compliance with the requirements of
4 VAC 15-40-20 B, to hunt bear subject to the provisions of
subsections A through D of this section. For the purpose of
the application of subsections A through D to this subsection
the phrase "bow and arrow" includes crossbow.

4 VAC 15-50-71. Muzzleloading gun hunting.

A. It shall be lawful to hunt bear during the special
muzzleloading season with muzzleloading guns from the
Tuesday prior to the third Monday in November and for three
consecutive hunting days following, both dates inclusive,
except in [ Alleghany, ] Amherst, Augusta ( [ east west ] of
Interstate 81 and [ that part east of Interstate 81 that is ] south
of Interstate 64), [ Bath, ] Bedford, Bland, Botetourt [ {east-of

], Buchanan, Campbell (west of Norfolk
Southern Railroad), Carroll, Craig, Dickenson, Floyd, Franklin,
Giles, Grayson, Henry, [ Highland, ] Lee, Montgomery,
Nelson, Patrick, Pittsylvania (west of Norfolk Southern
Railroad), Pulaski, Roanoke, Rockbridge [ {east-of-tnterstate
81} ], [ Rockingham (west of Interstate 81), ] Russell, Scott,
[ Shenandoah (west of Interstate 81), ] Smyth, Tazewell,
Washington, Wise and Wythe counties and in the cities of
Chesapeake, Suffolk and Virginia Beach.

B. It shall be unlawful to hunt bear with dogs during any
special season for hunting with muzzleloading guns.

C. A muzzleloading gun, for the purpose of this section,
means a single shot flintlock or percussion weapon, excluding
muzzleloading pistols, .45 caliber or larger, firing a single
projectile or sabot (with a .38 caliber or larger projectile) of the
same caliber loaded from the muzzle of the weapon and
propelled by at least 50 grains of black powder (or black
powder equivalent).

D. It shall be unlawful to have in immediate possession any
firearm other than a muzzleloading gun while hunting with a
muzzleloading gun in a special muzzleloading season.

4 VAC 15-50-80. [ No change from proposed. ]
4 VAC 15-50-81. [ No change from proposed. ]
4 VAC 15-50-90. [ No change from proposed. ]
4 VAC 15-50-91. [ No change from proposed. ]
4 VAC 15-50-110. Use of dogs in hunting bear.

A. Generally: It shall be unlawful to use dogs for the hunting of
bear during the open season for hunting deer in the counties
west of the Blue Ridge Mountains and in the counties of
Amherst (west of U.S. Route 29), Bedford,

Campbell{west-of
Nerfolk-SouthernRailroad); and Nelson (west of Route 151)

: and
within the boundaries of the national forests.

B. Special-provisionfor-Greene-and-Madisen-counties: It shall

be unlawful to use dogs for the hunting of bear during the first
12 hunting days of the open season for hunting deer in the
counties of Greene and Madison.

C. It shall be unlawful to use dogs for the hunting of bear in
the counties of Campbell (west of Norfolk Southern Railroad),
Carroll, Floyd, Franklin, Grayson (east of Route 21), Henry,
Montgomery (south of Interstate 81), Patrick, Pittsylvania
(west of Norfolk Southern Railroad), Pulaski (south of
Interstate 81), [ i i

; ;- ] and Wythe (that
part east of Route 21 that is south of Interstate 81).

4 VAC 15-50-120. Bear hound training season.

Except as otherwise specifically provided in the sections
appearing in this chapter, it shall be lawful to chase black bear
with dogs, without capturing or taking, in all counties and cities
or in the portions ef—eeunties in which bear hunting is
permitted except in the counties of Accomack, Amelia,
Appomattox, Brunswick, Buckingham, Campbell, Caroline,

Carroll, Charles City, Charlotte, Chesterfield, Clarke,
Cumberland, Dinwiddie, Essex, Fairfax, Fauquier, Floyd,
Fluvanna, Franklin, Frederick, Gloucester, Goochland,

Grayson, Greensville, Halifax, Hanover, Henrico, Henry, Isle
of Wight, James City, King & Queen, King George, King
William, Lancaster, Loudoun, Louisa, Lunenburg, Mathews,
Mecklenburg, Middlesex, Montgomery (south of Interstate 81),
New Kent, Northampton, Northumberland, Nottoway, Orange,
Patrick, Pittsylvania, Powhatan, Prince Edward, Prince
George, Prince William, Pulaski (south of Interstate 81),
Richmond, [ Roanoke (south of a continuous line formed by
Route 785, Route 311 and Route 779), ] Roanoke (south of a
continuous line formed by [ Rt: Route ] 785, [ Rt Route ] 311
and [RE& Route] 779), Smyth (south of Interstate 81),
Southampton, Spotsylvania, Stafford, Surry, Sussex,
Washington (south of Interstate 81), Westmoreland, Wythe
(south of Interstate 81), and York, and in the cities of
Hampton, Newport News and Norfolk, from the last Saturday
in August through the last Saturday in September. It shall be
unlawful to have in immediate possession a firearm, bow or
any weapon or device capable of taking a black bear.

VA.R. Doc. No. R03-145; Filed May 14, 2003, 10:43 a.m.
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Title of Regulation: 4 VAC 15-60. Game: Beaver (amending
4 VAC 15-60-20).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)
367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
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Summary:

The amendment establishes a continuous open trapping
season for beaver within incorporated limits of any city or
town in the Commonwealth and in the counties of Arlington,
Chesterfield, Fairfax, Henrico, James City, Loudoun, Prince
William, Spotsylvania, Stafford, Roanoke and York.

length; however, the sections that have changed since
publication of the proposed are set out.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2230 April 7, 20083,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-146; Filed May 14, 2003, 10:42 a.m.
*ok ok ok ok ok ok k

Title of Regulation: 4 VAC 15-90. Game: Deer (amending
4 VAC 15-90-10, 4 VAC 15-90-20, 4 VAC 15-90-21, 4 VAC
15-90-70, 4 VAC 15-90-80, 4 VAC 15-90-90, 4 VAC 15-90-
100, 4 VAC 15-90-110, 4 VAC 15-120, 4 VAC 15-90-141,
4 VAC 15-90-160, 4 VAC 15-90-170, 4 VAC 15-90-190,
4 VAC 15-90-195, 4 VAC 15-90-200, 4 VAC 15-90-210,
4 VAC 15-90-220, 4 VAC 15-90-230, and 4 VAC 15-90-240;
adding 4 VAC 15-90-121, 4 VAC 15-90-231, and 4 VAC 15-
90-241).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, 4010 West Broad Street, Richmond, VA 23230,
telephone (804) 367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.

Summary:

The amendments (i) move opening day for muzzleloader
and general firearms deer seasons to Saturday; (ii) increase
the bag limit on July 1, 2004, from four to six and antlerless
only tags from one to three east of Blue Ridge and from
three to five and antlerless only tags from one to three west;
(iii) expand urban archery season to the Monday following
the close of deer season through the last Saturday in
March; (iv) extend two week firearms season to four weeks
in Franklin and Henry counties; (v) extend two week
firearms season to seven weeks in Amherst, Nelson and
Pittsylvania counties west of the dog line; (vi) allow the
taking of antlerless deer during the entire muzzleloader and
general firearms seasons in all cities and towns (with a few
exceptions) that allow hunting; (vii) establish full season
either sex deer hunting during the entire muzzleloader
season in Floyd County and on private lands in Roanoke
County; (viii) provide the late muzzleloader season in
Virginia Beach; (ix) increase the number of either sex deer
hunting days on private lands in 34 counties and on public
lands in 24 counties; (x) reduce the number of either sex
deer hunting days in two counties.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2230-2236 April 7, 2003,
with the changes identified below. Pursuant to § 2.2-4031 A of
the Code of Virginia, the adopted regulation is not published at

4 VAC 15-90-10. [ No change from proposed. ]

4 VAC 15-90-20. Two-week open season; cities, towns,
and counties west of Blue Ridge Mountains and certain
cities, towns, and counties or parts thereof east of Blue
Ridge Mountains.

It shall be lawful to hunt deer on the Saturday prior to the third
Monday in November and for £+ 12 consecutive hunting days
following in the cities, towns and counties west of the Blue
Ridge Mountains (except Clarke [ Geunty and Floyd counties ]
and on non-national forest lands in Frederick County, and on
the Radford Army Ammunition Plant in Pulaski County), and in
the [eeunty counties ] (including cities and towns within) of
[ Amherst (west of U.S. Route 29), ] Bedford [ , Campbell
(west of Norfolk Southern Railroad except in the City of
Lynchburg), ] Franklin—Henrry [ Nelson (west of Route 151) ]
and-Pittsylvania—{west-of Norfolk-SeuthernRailread), and on
the Chester F. Phelps Wildlife Management Area—Fairystone

4 VAC 15-90-21. Four-week open season in—Patrick
Ceunty; certain cities, towns, and counties or parts

thereof [ eastofthe Blue Ridge-Mountains |.

It shall be lawful to hunt deer on the Saturday prior to the third
Monday in November and for 23 24 consecutive hunting days

following in Patrick—Ceunty{except—on—Fairystone—Farms

i) the countiés (including the cities and ,towns
within) of [ Floyd, ] Franklin, Henry, [ and ] Patrick [ and
Pittsylvania (west of Norfolk Southern Railroad) ].

4 VAC 15-90-70. Bow and arrow hunting.
A. Early-speeial-archery- It shall be lawful to hunt deer during

the early special archery season with bow and arrow from the
first Saturday in October through the Saturday Friday prior to
the third Monday in November, both dates inclusive, except
where there is a closed general hunting season on deer.

In addition to the season provided in subsection A of this
section, it shall be lawful to hunt deer during the late special
archery season with bow and arrow from the Monday
following the close of the general firearms season on deer
[ west-efthe Blue-Ridge-Meountains | through the first Saturday
in January, both dates inclusive, in all cities, towns, and
counties west of the Blue Ridge Mountains (except Clarke
County and on non-national forest lands in Frederick County)
and in the counties of (including the cities and towns within) of
Amherst (west of U.S. Route 29), Bedford, Campbell (west of
Norfolk Southern Railroad), Franklin, Henry, Nelson (west of
Route 151), Patrick and Pittsylvania (west of Norfolk Southern
Railroad) and on the Chester F. Phelps Wildlife Management
Area and on national forest lands in Frederick County and
from December 1 through the first Saturday in January, both
dates inclusive, in the cities of Chesapeake, Suffolk (east of
the Dismal Swamp line) and Virginia Beach.
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C. Either-sex—deer-hunting-days: Deer of either sex may be
taken full season during the special archery seasons as
provided in subsections A and B of this section (except in
Buchanan County and on private lands in the counties of
Dickenson and Wise where it shall be unlawful to take
antlerless deer during the special archery seasons provided
for in subsections A and B of this section).

D. Carryingfirearms—prohibited: It shall be unlawful to carry
firearms while hunting with bow and arrow during the special
archery seasons.

E. Reguirementsforbew-and-arrew: Arrows used for hunting
big game must have a minimum width head of 7/8 of an inch
and the bow used for such hunting must be capable of casting
a broadhead arrow a minimum of 125 yards.

F. Use—of dogs—prohibited—during—bow-—seasen- It shall be

unlawful to use dogs when hunting with bow and arrow [ frem
first < . ; h the S .

third-Monday-in-Neovember—beoth-dates—inclusive during any

special archery season ].

G. It shall be lawful for persons with permanent physical
disabilities, who are in full compliance with the requirements of
4 VAC 15-40-20 B, to hunt deer subject to the provisions of
subsections A through [ & H ] of this section. For the purpose
of the application of subsections A through [ G H ] to this
subsection, the phrase "bow and arrow" includes crossbow.

H. Early-special-urban—archery-seasen: It shall be lawful to

hunt antlerless deer during the special urban archery season
with bow and arrow from the third Saturday in September
through the Friday prior to the first Saturday in October, both
dates inclusive, and from the Monday following the first
Saturday in January through the last Saturday in March, both
dates inclusive, within the incorporated limits of any city or
town in the Commonwealth (except in the cities of
Chesapeake, Suffolk, and Virginia Beach and in the cities and
towns in Buchanan, Dickenson and Wise counties) and the
counties of Fairfax and York provided that its governing body
submits by certified letter to the department prior to May 1,

annually; its intent to participate in the early special urban
archery season. Fhe-early-special-urban—archery-season—will

tak&eﬁeet—m—the%@@%—%@@%—h&mtmg—seasm Any city, town, or
county no longer participating in this season shall submit by
certified letter to the department prior to May 1 notice of its
intent not to participate in the special urban archery season.

4 VAC 15-90-80. [ No change from proposed. ]
4 VAC 15-90-90. [ No change from proposed. ]

4 VAC 15-90-100. General firearms season either-sex deer
hunting days; Saturday following third Monday in
November and last two hunting days.

During the general firearms season, deer of either sex may be
taken on the Saturday immediately following the third Monday
in November and the last two hunting days only, in the

countles of @neladmg—emes—mthm)—AHeghany—(exeept—en

Lee (except on national
forest lands), Page (except on national forest lands), Russell
(except on Clinch Mountain Wildlife Management Area and
Hidden Valley Wildlife Management Area), [ Scott (except on
national forest lands), ] Smyth (except on national forest lands
and Clinch Mountain Wildlife Management Area and Hidden
Valley Wildlife Management Area), Tazewell (except on

national forest lands and Clinch Mountain Wildlife
Management Area and Hidden Valley Wildlife Management
Area), Washington (except on national forest lands and Clinch
Mountain Wildlife Management Area and Hidden Valley
Wildlife Management Area), and on Fairystone Farms Wildlife
Management Area, Fairystone State Park, Philpott Reservoir,
and Turkeycock Mountain Wildlife Management Area and on
national forest and department-owned lands in Alleghany,
Augusta, Bath, Bland, Botetourt, Carroll, Craig, Giles,
Highland, Montgomery, Pulaski, Roanoke, Rockbridge, and
Wythe.

4 VAC 15-90-110. [ No change from proposed. ]
4 VAC 15-90-120. [ No change from proposed. ]
4 VAC 15-90-121. [ No change from proposed. ]
4 VAC 15-90-141. [ No change from proposed. ]
4 VAC 15-90-160. [ No change from proposed. ]
4 VAC 15-90-170. [ No change from proposed. ]

4 VAC 15-90-190. General firearms season either-sex deer
hunting days; first Saturday immediately following third
Monday in November and last six days.

During the general firearms season, deer of either sex may be
taken on the first Saturday immediately following the third
Monday in November and the last six hunting days, in the

counties of {ineluding—eities—within)—Botetourt{except—on
nationalforestlands)—Grayson—{except—on—national{forest
| . . ; :

Alleghany (except

on natlonal forest Iands) Augusta (except on national forest
and department-owned lands), Bath (except on national forest
and department-owned lands), Bland (except on national
forest lands), Carroll (except on national forest and
department-owned lands), Craig (except on national forest
lands), Giles (except on national forest lands), Highland
(except on national forest and department-owned lands),
Pulaski (except on national forest lands and the Radford Army
Ammunition Plant), Rockbridge (except on national forest and
department-owned lands), Rocklngham (except on national
forest lands), [
Shenandoah (except on national forest lands), and Wythe
(except on national forest lands), and on the James River
Wildlife Management Area, and on national forest lands in
Ambherst, Bedford, and Nelson counties.
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4 VAC 15-90-195. General firearms season either-sex deer
hunting days; first two Saturdays immediately following
third Monday in November and last six hunting days.

During the general firearms season, deer of either sex may be
taken on the first two Saturdays immediately following the
third Monday in November and on the last six hunting days, in
the counties of {ircluding—the—cities—within) Caroline (except
Fort A.P. Hill), Charles City (except on Chickahominy Wildlife
Management Area), Chesterfield (except on Pocahontas State
Park and Presquile NWR), [ Essex, ] King George (except
Caledon Natural Area and Dahlgren Surface Warfare Center),
King and Queen, King William, Louisa, Mathews, Middlesex,
New Kent, Richmond; and Westmoreland.

4 VAC 15-90-200. [ No change from proposed. ]

4 VAC 15-90-210. General firearms season either-sex deer
hunting days; first two Saturdays immediately following
third Monday in November and last 12 hunting days.

During the general firearms season, deer of either sex may be
taken on the first two Saturdays immediately following the
third Monday in November and on the last 12 hunting days, in
the counties of {ircluding-thecities-within)-Albemarle; Amherst
(east of U.S. Route 29), Campbell (east of Norfolk Southern
Railroad except City of Lynchburg), Culpeper (except on
Chester F. Phelps Wildlife Management Area), Faquer

Quantico—Marine—Reservation) [ Essex; | Gloucester,
Goochland (east of U.S. Route 522), Greene, Halifax,
Hanover, Henrico (except Presquile National Wildlife Refuge),
James City (except York River State Park), Lancaster,
Madison, Nelson (east of Route 151 except James River
Wildlife Management Area), Northumberland, Orange,
Pittsylvania (east of Norfolk Southern Railroad except White
Oak Mountain Wildlife Management Area), Rappahannock,
Richmond, Spotsylvania, Stafford (except on Quantico Marine
Reservation), and in the City of Suffolk (west of the Dismal
Swamp line).

4 VAC 15-90-220. [ No change from proposed. ]
4 VAC 15-90-230. [ No change from proposed. ]
4 VAC 15-90-231. [ No change from proposed. ]
4 VAC 15-90-240. [ No change from proposed. ]

4 VAC 15-90-241. Checking deer by persons exempt from
license requirement or holding a license authorization
number.

A. This section is effective July 1, 2004.

B. Upon kiling a deer, any person exempt from license
requirement as prescribed in § 29.1-301 of the Code of
Virginia, or issued a complimentary license as prescribed in
§ 29.1-339, or the holder of a permanent license issued
pursuant to 8 29.1-301 E, or the holder of a Virginia license
authorization number issued by a telephone or electronic
media agent pursuant to § 29.1-327 B shall, upon vehicle
transport of the carcass or at the conclusion of legal hunting
hours, whichever occurs first, and without unnecessary delay,
present the carcass to an authorized checking station or to

any appropriate representative of the department in the county
or adjoining county in which the deer was killed or report the
kill through the department’s toll-free Telecheck system. At
such time, the person checking or reporting the carcass shall
be given a game check card furnished by the department or a
Telecheck confirmation number. If checked at a big game
check station, the game check card must be kept in
possession with the carcass until the carcass is processed. If
the carcass is left unattended, the game check card must be
securely attached to the carcass. If the kill is reported using

the Telecheck reporting system, [ ne—eheeleealcd—ls—reqﬂ#ed—as

be-—securely attached-to—the—earcass the successful hunter

shall immediately create written documentation including the
successful hunter's full name, the date the animal was killed,
and the Telecheck confirmation number. This written
documentation must be kept in possession with the carcass
until the carcass is processed. If the Telecheck-reported
carcass is transferred to the possession of another individual,
the written documentation must be transferred with the
carcass to the individual and kept in possession with the
carcass until the carcass is processed. If the carcass is left
unattended, this written documentation must be securely
attached to the carcass ].

C. It shall be unlawful for any person to destroy the identity
(sex) of any deer killed until the deer is checked as required
by this section. Successful deer hunters are allowed to
dismember the carcass to pack it out from the place of kill as
long at they do not destroy the identity of the sex and all the
parts of the carcass are present when the deer is checked at a
big game check station or reported through the Telecheck
system.

VA.R. Doc. No. R03-147; Filed May 14, 2003, 10:42 a.m.

kkkkkkhk*k

Title of Regulation: 4 VAC 15-140. Game: Muskrat
(amending 4 VAC 15-140-20; repealing 4 VAC 15-140-40).
Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) establish a continuous open trapping
season for muskrat within incorporated limits of any city or
town in the Commonwealth and in certain specified counties
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and (ii) repeal the restriction on the setting of traps on a
stob, float or floating device for capturing muskrat.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2237 April 7, 20083,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2237 April 7, 20083,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-148; Filed May 14, 2003, 10:41 a.m.
*ok ok ok ok ok ok k

Title of Regulation: 4 VAC 15-160. Game: Opossum
(amending 4 VAC 15-160-10 and 4 VAC 15-160-31;
repealing 4 VAC 15-160-20).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) provide for a uniform statewide hunting
season of opossum by rescinding the references to the
excepted areas and (ii) establish a continuous open
trapping season for opossum within incorporated limits of
any city or town in the Commonwealth and in certain
specified counties.

VA.R. Doc. No. R03-150; Filed May 14, 2003, 10:41 a.m.

kkkkkkhk*k

Title of Requlation: 4 VAC 15-210. Game: Raccoon
(amending 4 VAC 15-210-30 and 4 VAC 15-210-51;
repealing 4 VAC 15-210-40).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) provide for a uniform statewide hunting
season of raccoon by rescinding the references to the
excepted areas and (ii) establish a continuous open
trapping season for raccoon within incorporated limits of any
city or town in the Commonwealth and in certain specified
counties.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2237 April 7, 20083,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2238 April 7, 20083,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-149; Filed May 14, 2003, 10:41 a.m.
* ok ok ok ok ok k

Title of Requlation: 4 VAC 15-200. Game: Rabbit and Hare
(amending 4 VAC 15-200-10).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendment extends the rabbit season by two weeks by
changing the closing date from January 31 to February 14.

VA.R. Doc. No. R03-151; Filed May 14, 2003, 10:40 a.m.

*kkkkkkhk*k

Title of Requlation: 4 VAC 15-230. Game: Squirrel
(amending 4 VAC 15-230-20 and 4 VAC 15-230-60;
repealing 4 VAC 15-230-30 and 4 VAC 15-230-70).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) expand and make uniform statewide
the gray and red squirrel season, and (i) include and
exclude certain localities regarding the fox squirrel season
while providing for a uniform open season date.
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REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2238 April 7, 2003,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-152; Filed May 14, 2003, 10:40 a.m.

kkkkkkk*k

Title of Requlation: 4 VAC 15-240. Game: Turkey (amending
4 VAC 15-240-31, 4 VAC 15-240-40, 4 VAC 15-240-50,
4 VAC 15-240-80, and 4 VAC 15-240-90; adding 4 VAC 15-
240-81 and 4 VAC 15-240-91).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) expand the fall turkey hunting season
in certain counties and add a county, (ii) create a youth
turkey hunting opportunity, and (iii) make changes regarding
the tagging and checking of turkeys.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2239-2240 April 7, 2003,
with the changes identified below. Pursuant to § 2.2-4031 A of
the Code of Virginia, the adopted regulation is not published at
length; however, the sections that have changed since
publication of the proposed are set out.

4 VAC 15-240-31. [ No change from proposed. ]

4 VAC 15-240-40. Open season;
bearded turkeys.

spring season for

A. Except as otherwise provided in this section, it shall be
lawful to hunt bearded turkeys only from the second Saturday
in April and for 30 consecutive hunting days following, both
dates inclusive, from 1/2 hour before sunrise to 12:00 noon
prevailing time during the first 19 hunting days and from 1/2
hour before sunrise to [ 6—p-%- sunset ] during the last 12
hunting days of the spring season.

B. Turkey hunters 15 years of age and under may hunt on the
first Saturday in April from 1/2 hour before sunrise to 12:00
noon prevailing time, when in compliance with applicable
license requirements and when accompanied and directly
supervised by an adult who has a valid Virginia hunting
license on his person or an adult that is exempt from
purchasing a hunting license. Adult hunters accompanying
youth hunters on this day may assist with calling but they shall
not carry or discharge weapons.

C. Bearded turkeys may be hunted by calling.

D. It shall be unlawful to use dogs or organized drives for the
purpose of hunting.

E. It shall be unlawful to use or have in possession any shot
larger than number 2 fine shot when hunting turkeys with a
shotgun.

4 VAC 15-240-50. [ No change from proposed. ]
4 VAC 15-240-80. [ No change from proposed. ]
4 VAC 15-240-81. [ No change from proposed. ]
4 VAC 15-240-90. [ No change from proposed. ]

4 VAC 15-240-91. Checking turkey by persons exempt
from license requirement or holding a license
authorization number.

A. This section is effective July 1, 2004.

B. Upon killing a turkey, any person exempt from the license
requirement as described in §29.1-301 of the Code of
Virginia, or issued a complimentary license as prescribed in
§ 29.1-339, or the holder of a permanent license issued
pursuant to § 29.1-301 E, or the holder of a Virginia license
authorization number issued by a telephone or electronic
media agent pursuant to § 29.1-327 B shall, upon vehicle
transport of the carcass or at the conclusion of legal hunting
hours, whichever comes first, and without unnecessary delay,
present the carcass to an authorized checking station or to
any appropriate representative of the department in the county
or adjoining county in which the turkey was killed or report
their spring kill (as provided by 4 VAC 15-240-40) through the
department’s toll-free Telecheck system. At such time, the
person checking or reporting the carcass shall be given a
game check card furnished by the department or a Telecheck
confirmation number. If checked at a big game check station,
the game check card must be kept in possession with the
carcass until the carcass is processed. If the carcass is left
unattended, the game check card must be securely attached
to the carcass. If a spring-season kill is reported using the
Telecheck reporting system, [ } i

| e Ll on e o o

the successful hunter
shall immediately create written documentation including the
successful hunter’s full name, the date the animal was killed,
and the Telecheck confirmation number. This written
documentation must be kept in possession with the carcass
until the carcass is processed. If the Telecheck-reported
carcass is transferred to the possession of another individual,
the written documentation must be transferred with the
carcass to the individual and kept in possession with the
carcass until the carcass is processed. If the carcass is left
unattended, this written documentation must be securely
attached to the carcass ].

C. It shall be unlawful for any person to destroy the identity of
the sex of any turkey killed until the turkey is checked as
required by this section.

VA.R. Doc. No. R03-153; Filed May 14, 2003, 10:30 a.m.
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Title of Regulation: 4 VAC 15-260. Game: Waterfowl and
Waterfowl Blinds (amending 4 VAC 15-260-120).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendments (i) remove the reference to old-squaw
ducks and replace it with long-tailed ducks; (ii) open the
Pocomoke Sound during the special sea duck season; (iii)
clarify that the hunting of sea ducks is permitted in
designated waters at a distance greater than 800 yards of
any shore, island or emergent vegetation during the special
sea duck season.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2240-2241 April 7, 2003,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-154; Filed May 14, 2003, 10:39
*ok ok ok ok ok ok k

Title _of Requlation: 4 VAC 15-290.
(amending 4 VAC 15-290-115).

Statutory Authority: 88 29.1-501 and 29.1-502 of the Code of
Virginia.

Effective Date: July 1, 2003.

Game: Permits

Agency Contact: Phil Smith, Policy Analyst and Regulatory
Coordinator, Department of Game and Inland Fisheries, 4010
West Broad Street, Richmond, VA 23230, telephone (804)

367-1000, FAX (804) 367-0488 or e-mail
RegComments@dgif.state.va.us.
Summary:

The amendment allows the department to authorize
permitted foxhound field trials held within foxhound training
enclosures and raccoon hound field trials at any time.

TITLE 9. ENVIRONMENT

VIRGINIA WASTE MANAGEMENT BOARD

Title of Regulation: 9 VAC 20-110. Regulations Governing
the Transportation of Hazardous Materials (amending
9 VAC 20-110-10 through 9 VAC 20-110-40, [ 9 VAC 20-
110-90, ] 9 VAC 20-110-100, 9 VAC 20-110-110, 9 VAC 20-
110-121, and 9 VAC 20-110-122; repealing 9 VAC 20-110-
115).

Statutory Authority: § 10.1-1450 of the Code of Virginia.
Effective Date: July 2, 2003.

Agency Contact: Melissa Porterfield, Department of
Environmental Quality, 629 E. Main Street, Richmond, VA
23240, telephone (804) 698-4238, FAX (804) 698-4327 or e-
mail msporterfi@deq.state.va.us.

Summary:

The amendments (i) revise definitions; (ii) clarify existing
language regarding registration of hazardous radioactive
materials by shipper; (iii) correct an incorrect citation; and
(iv) add clarifying language regarding radioactive materials.
Additionally, text referencing the director issuing variances
from physical qualification requirements to drivers
transporting hazardous materials is removed from the
regulations since current statute no longer gives the
Director of the Department of Environmental Quality the
authority to issue these variances.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 18:26 VA.R. 3764-3768 September 9,
2002, with the additional changes shown below. Therefore,
pursuant to § 2.2-4031 A of the Code of Virginia, the text of
the final regulation is not set out at length; however, the
changes from the proposed regulation are printed below.

REGISTRAR'S NOTICE: The proposed regulation was
adopted as published in 19:15 VA.R. 2241 April 7, 20083,
without change. Therefore, pursuant to § 2.2-4031 A of the
Code of Virginia, the text of the final regulation is not set out.

VA.R. Doc. No. R03-155; Filed May 14, 2003, 10:39 a.m.

9 VAC 20-110-10. Definitions.

The following words and terms; when used in this chapter;
shall have the following meanings; unless the context clearly
indicates otherwise.

"Board" means the Virginia Waste Management Board.

"Carrier" means a person engaged in the transportation of
passengers or property by:

1. Land or water, as a common, contract, or private carrier;
or

2. Civil aircraft.
"CFR" means the Code of Federal Regulations.

"Coordinator" means the Chief Executive Officer of the
Virginia Department of Emergency Servces Management.
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"Department” means the
Environmental Quality.

Virginia  Department  of

"Director" means the Director of the Virginia Department of
Environmental Quality.

"Hazardous material" means a substance or material in a form
or quantity which may pose an unreasonable risk to health,
safety or property when transported, and which has been
incorporated under Part Il (9 VAC 20-110-110 et seq.).

"Hazardous radioactive materials" mean, for the purposes of
[ this—regulation these regulations], radioactive materials
[ regulated-by requiring advance notification as described in ]
10 CFR [ Parts 20,71 -and-73 71.97 |.

"Monitor" means to track the transportation of hazardous
radioactive materials requiring advance notification prior to
transportation within the Commonwealth by:

1. Requiring transperters shippers to register with the
coordinator and to notify the coordinator of shipments of

hazardous radioactive materials within the Commonwealth;
and

2. Fhe-eoordinater's In requiring the coordinator to prepare
a report prepared annually for the Governor and the director
summarizing the hazardous radioactive materials
transportation for the preceding year.

"Person" means an individual, firm, copartnership, corporation,
company, association, joint-stock association, including any
trustee, receiver, assignee, or similar representative thereof,
or government, Indian tribe, or agency or instrumentality of
any government or Indian tribe, when it offers hazardous
materials, or hazardous radioactive materials for
transportation, or transports hazardous materials or
hazardous radioactive materials, but such term does not
include:

1. The United States Postal Service; or

2. For the purposes of §§-110-and-111 of the Hazardeus
Materials Transperation-Act{49-App—U-S-C-1809-1810) 49
USC [ 8815123 and 5124, any agency or instrumentality of
the federal government.

"Shipper" means a person who transfers possession of
hazardous material or hazardous radioactive material to the
carrier for transport through the Commonwealth.

"Transport” or "transportation” means any movement of
property by any mode, and any packing, loading, unloading,
identification, marking, placarding, or storage incidental
thereto.

eﬁ“gag.e Ao .F.aet“’“* sovered—by “ese_ reguiations-—without

9 VAC 20-110-20. Authority for [ regutatien regulations ].

A. These regulations are issued under authority of Article 7
(8 10.1-1450 et seq.) of Chapter 14 of Title 10.1 of the Code
of Virginia, Transportation of Hazardous Materials, and
Chapter 3.3 (§ 44-146.30) of Title 44 of the Code of Virginia.

B. Section 10.1-1450 of the Code of Virginia assigns the
Virginia Waste Management Board the responsibility for
promulgating regulations governing the transportation of
hazardous materials. Section 44-146.30 of the Code of
Virginia also assigns to the board the responsibility for
promulgating regulations by which the coordinator will
maintain a register of shippers of hazardous radioactive
materials and monitor transportation of hazardous radioactive
materials within the Commonwealth, [whiek that] may
constitute a significant potential danger to the citizens of the
Commonwealth in the event of accidental spillage or release.

C. The board is authorized to promulgate rules and
regulations designating the manner and method by which
hazardous materials shall be loaded, unloaded, packed,
identified, marked, placarded, stored and transported, such
rules to be no more restrictive than any applicable federal
laws or regulations.

9 VAC 20-110-30. [ No change from proposed. ]
9 VAC 20-110-40. Administration of regulations.

A. The director has the responsibility to administer these
regulations. When used in [ this—regulation these regulations ]
in any such provisions as may be adopted from 49 CFR Parts
107, 171 through 180, 383; and 390 through 397, except in
reference to regulations on international transportation, United
States means the "Commonwealth of Virginia"; Environmental
Protection Agency means the "Virginia Department of
Environmental Quality"; and the Secretary of Transportation,
regional director, and administrator mean the "director,” unless
the context clearly indicates otherwise.

B. The department is responsible for the planning,
development and implementation of programs to meet the
requirements of Article 7 (§ 10.1-1450 et seq.) of Chapter 14
of Title 10.1 and Chapter 3.3 (§ 44-146.30) of Title 44 of the
Code of Virginia.

C. The coordinator is responsible for registering shippers and
monitoring transportation of hazardous radioactive materials in
accordance with these regulations.

D. The Radiation Advisory Board, established pursuant to
§32.1-233 of the Code of Virginia, shall make
recommendations to the director and the board, furnishing
such technical advice as may be required, on matters related
to development, utilization, and regulations of sources of
ionizing radiation.

[ 9 VAC 20-110-90. Enforcement.

A. The Department of State Police and all other law-
enforcement officers of the Commonwealth who have
satisfactorily completed the course in Hazardous Materials
Compliance and Enforcement as prescribed by the U.S.
Department of Transportation in federal safety regulations and
safety inspection procedures pertaining to the transportation
of hazardous materials, shall enforce the provisions of Article
7 (8 10.1-1450 et seq.) of Chapter 14 of Title 10.1 of the Code
of Virginia, and any rule or regulation promulgated herein.
Those law-enforcement officers certified to enforce the
provisions of this article, and any regulatien regulations
promulgated under such article, shall annually receive in-
service training in current federal safety regulations and safety
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inspection procedures pertaining to the transportation of
hazardous materials.

B. Judicial enforcement of these regulations shall be governed
by § 10.1-1455 of the Code of Virginia. ]

9 VAC 20-110-100. [ No change from proposed. ]
9 VAC 20-110-110. [ No change from proposed. ]
9 VAC 20-110-115. [ No change from proposed. ]
9 VAC 20-110-121. Register of shippers.

Every persen; shipper erearrier transporting or proposing to
transport [ hazardous radioactive materials] within the
Commonwealth [ hazardous—radioactive—materials—requiring
advance—notification; | shall register with the Department of
Emergency Sersices Management at least 30 days prior to the
initial transportation of such materials. Application for
registration or renewal of registration shall be completed on
forms furnished by the coordinator and shall contain all the
information required by the forms and accompanying
instructions. Upon receipt of a complete application form and
any other information required by the coordinator, the
Department of Emergency Services Management shall issue
a registration certificate. The certificate shall expire two years
from the date of issue. Registration information shall be
provided by the coordinator to the director upon request.

9 VAC 20-110-122. Monitoring and transportation.

A. Noatification. Prior to each shipment or series of shipments
of hazardous radioactive materials by—a-—registrant [ requiring
advance—netification | within the Commonwealth of Virginia,
the registrant shall notify the coordinator in writing as required
by the 10 CFR 71.97, 10 CFR 73.37 (f) or other applicable
federal regulations. The coordinator shall disseminate the
notification to local law-enforcement agencies, local
emergency [ services management] coordinators, local fire
departments, or other designated local officials along the
transportation route as requested by county or municipal
authorities, or as determined by the coordinator to be
necessary for effective implementation of these regulations.

B. Reports. At least annually, the coordinator shall submit to
the director and the Governor's Office a report summarizing
activities carried out under the provisions of these regulations
pertaining to the transportation of hazardous radioactive
materials.

VA.R. Doc. No. R01-231; Filed May 7, 2003, 12:39 p.m.
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REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with § 2.2-4006 A 4 c of the Code of Virginia, which excludes
regulations that are necessary to meet the requirements of
federal law or regulations provided such regulations do not
differ materially from those required by federal law or
regulation. The Virginia Waste Management Board will
receive, consider and respond to petitions by any interested
person at any time with respect to reconsideration or revision.

Title of Regulation: 9 VAC 20-110. Regulations Governing
the Transportation of Hazardous Materials (amending
9 VAC 20-110-110).

Statutory Authority: 88 10.1-1450 and 44-146.30 of the Code
of Virginia.

Effective Date: July 4, 2003.

Agency Contact: Melissa Porterfield, Department of
Environmental Quality, 629 E. Main Street, Richmond, VA
23240, telephone (804) 698-4238, FAX (804) 698-4327 or e-
mail msporterfi@deq.state.va.us.

Summary:

The Regulations Governing the Transportation of
Hazardous Materials regulate the method by which
hazardous materials shall be loaded, unloaded, packed,
identified, marked, placarded, stored, and transported. By
Virginia statute, these regulations shall be no more
restrictive than any applicable federal laws or regulations.
This immediate final rule changes the date of the federal
regulations incorporated by reference into these regulations.
Federal regulations in effect on October 1, 2002, are
incorporated into these regulations.

9 VAC 20-110-110. Compliance.

Every person who transports or offers for transportation
hazardous materials within or through the Commonwealth of
Virginia shall comply with the federal regulations governing
the transportation of hazardous materials promulgated by the
United States Secretary of Transportation with amendments
promulgated and in effect as of March-18-1994 October 1,
2002 (except as otherwise specified below), pursuant to the
Hazardous Materials Transportation Act, and located at Title
49 of the Code of Federal Regulations as set forth below and
which are incorporated in these regulations by reference:

1. Exemptions. Hazardous Materials Program Procedures in
49 CFR Part 107, Subpart B.

2. Hazardous Materials Regulations in 49 CFR Parts 171
through 177.

3. Shipping Container Specifications in 49 CFR Part 178.
4. Specifications for Tank Cars in 49 CFR Part 179.

5. Qualifications and Maintenance of Cargo Tanks in 49
CFR Part 180.

6. Commercial Licensing Requirements in 49 CFR Part 383.

7. Motor Carrier Safety Regulations in 49 CFR Parts 390
through 397.

VA.R. Doc. No. R03-198; Filed May 7, 2003, 12:39 p.m.
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Title of Requlation: 9 VAC 20-170. Transportation of Solid
and Medical Wastes on State Waters Regulations (adding
9 VAC 20-170-10 through 9 VAC 20-170-60, 9 VAC 20-170-
80 through 9 VAC 20-170-190, and 9 VAC 20-170-270
through 9 VAC 20-170-420).

Statutory Authority: 88 10.1-1402 and 10.1-1454.1 of the
Code of Virginia.

Effective Date: July 2, 2003.

Summary:

The regulation sets forth guidelines for the permitting
(permit-by-rule) of the facilities off-loading solid wastes and
regulated medical wastes from a ship, barge or other vessel
transporting such wastes upon the navigable waters of the
Commonwealth. The regulations include standards for
design and operation of both loading and off-loading
facilities, but loading facilities are not required to have a
permit. A schedule of permit fees is included and
procedures for submitting the fees.

The regulation prescribes specific siting,
design/construction, and operational standards for the
loading and off-loading facilities. It contains specific
requirements for containers including a performance
standard, testing requirements, a manifest system, and
stacking restrictions in the loading and off-loading areas.

The regulation establishes a financial responsibility
requirement for the owners and operators of vessels and
establishes a fee system to be paid by vessel owners o
operators and collected by off-loading facility owners or
operators and remitted to the deapartment.

The definition of “solid waste” was amended to include
exemptions to the waste under these regulations pursuant
to Chapter 830 of the 2003 Acts of Assembly, and a new
definition, “construction demolition debris waste,” was
included to accommodate this amendment. The definition of
“receiving facility” was amended to clarify that both loading
and off-loading facilities could be receiving facilities.

9 VAC 20-170-30 and 9 VAC 20-170-40 were combined to
form new 9 VAC 20-170-30. 9 VAC 20-170-50 through
9 VAC 20-170-70 were renumbered one decade lower.
Parts were renumbered and deferred parts were reassigned
to new material.

Other changes were made to the section on Design and
Construction of the Facilities (9 VAC 20-170-90) and the
section on Operation (9 VAC 20-170-100). These changes
deal with the handling of waste at the facility, the handling of
empty containers, and the requirement that any containers
used be in compliance with 9 VAC 20-170-70. A
requirement was added for the maximum volumetric
capacity and empty weight of each container to be listed on
the manifest. The section on the Operation and
Maintenance Manual (9 VAC 20-170-110) was modified to
change the definition of the worst case scenarios for the
release of wastes into state waters. Changes were made
throughout Part IV and elsewhere as necessary to make

clear that the permitting of facilities applied to off-loading
facilities and not loading facilities.

Many small changes were made to Part VI and its
appendices for the purpose of correction, conformance
between text at other sites in these regulations,
conformance with other financial assurance regulations of
the board or conformance with the statutes. New parts, Part
VII, Compliance of Vessels Transporting Solid Wastes or
Regulated Medical Wastes with Federal Statutes and
Regulations and State Spill Response Requirements
(9 VAC 20-170-410, General provisions) and Part VI,
Variance (9 VAC 20-170-420, Petitioning for Variance or
Exemption), have been added to provide correlation with
federal rules and to establish procedure for petitioning for
and receiving variances from the regulations. Other
clarifications of the relationship of the regulations with
federal rules were inserted in other sections as necessary.

Summary of Public Comments and Agency's Response: A
summary of comments made by the public and the agency's
response may be obtained from the promulgating agency or
viewed at the office of the Registrar of Regulations.

Agency Contact: Copies of the regulation may be obtained
from Robert G. Wickline, Department of Environmental
Quality, 629 East Main Street, Richmond, VA 23219,
telephone (804) 698-4213.

CHAPTER 170.
TRANSPORTATION OF SOLID [ AND ] MEDICAL WASTES
ON STATE WATERS REGULATIONS.

PART 1.
DEFINITIONS AND PROGRAM ADMINISTRATION.

9 VAC 20-170-10. Definitions.

The following words and terms when used in this chapter shall
have the following [ meaning meanings ], unless the context
clearly indicates otherwise:

"Affiliated company” means (i) any company that directly or
indirectly owns, controls, or holds, with power to vote, 10% or
more of the outstanding voting securities of a pure captive
insurer or (ii) any company of which 10% or more of the voting
securities are directly or indirectly owned, controlled, or held,
with power to vote, by a parent, subsidiary, or associated
company.

"Anniversary date" means the date of issuance of a financial
mechanism.

"Applicant” means any and all persons seeking or holding a
permit required under this chapter.

"Associated company" means any company in the same
corporate system with a pure captive insurer.

"Association captive insurer" means any insurer transacting
the business of insurance and reinsurance only on risks,
hazards, and liabilities of the members of an insurance
association.

"Beneficial use" means both instream and offstream uses of
state waters. Instream beneficial uses include, but are not
limited to, the protection of fish and wildlife habitat,
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maintenance of waste assimilation, recreation, navigation, and
cultural and aesthetic values. Offstream beneficial uses
include, but are not limited to, domestic (including public water
supply), agricultural, electric power generation, commercial
and industrial uses. Public water supply uses for human
consumption shall be considered the highest priority.

"Board" means the Virginia Waste Management Board.

"Bodily injury" means the death or injury of any person
incident to a waste deposit from a vessel, but not including
any death, disablement, or injuries covered by weorkers
workers' compensation, disability benefits or unemployment
compensation law or other similar law. Bodily injury may
include payment of medical, hospital, surgical, and funeral
expenses arising out of the death or injury of any person. This
term shall not include those liabilities that, consistent with
standard insurance industry practices, are excluded from
coverage in liability insurance policies for bodily injury.

"Captive insurer" means any pure captive insurer or any
association captive insurer.

"Certificant" means an owner or operator who has been
issued a Certificate of Financial Responsibility under this
chapter.

"Certificate applicant" means an owner or operator who has
applied for a Certificate of Financial Responsibility or for the
renewal of a Certificate of Financial Responsibility under this
chapter.

"Certificate of Financial Responsibility" or "certificate"” means a
Certificate of Financial Responsibility issued under Part VI
(9 AC20-170-200 9 VAC 20-170-270 et seq.) of this chapter,
unless otherwise indicated.

"Certified copy" means a legible copy certified as accurate by
a notary public or other person authorized to take oaths in the
United States.

"CFR" means Code of Federal Regulations.

"Charter by demise" means to hire for exclusive use through a
lease.

"Closure"” means the act of securing a solid waste
management facility pursuant to the requirements of this
chapter.

"Commercial transport" means transportation for the purposes
of commercial carriage of solid wastes or regulated medical
wastes as cargo.

"Commercial transporter” means any person who transports
for the purposes of commercial carriage of solid wastes or
regulated medical wastes as cargo.

[ “Construction demolition debris waste” or “CDD waste”
means solid waste that is produced or generated during
construction or destruction, remodeling, or repair of
pavements, houses, commercial buildings, their foundations
and other structures. Construction demolition debris wastes
include, but are not limited to lumber, wire, sheetrock, broken
brick, shingles, glass, pipes, concrete, paving materials, and
metal and plastics if the metal or plastics are a part of the
materials of construction or empty containers for such

materials. Paints, coatings, solvents, asbestos, any liquid,
compressed gases or semi-liquids and garbage are not
construction demolition debris wastes. ]

"Container" means any watertight structure that meets the
provisions of this chapter.

"Containment and cleanup” means abatement, containment,
removal and disposal of solid wastes or regulated medical
wastes that have been deposited to state waters or adjoining
shorelines, and the restoration of the environment to its
existing state prior to a deposit of the wastes.

"Demise charterer" means a person with whom the owner of
the vessel enters into a demise charter. The charterer takes
over all possession and control of the vessel from the owner
of the vessel and becomes subject to the duties and
responsibilities of ownership. The charterer is also responsible
for directing the operations of the vessel and providing the
master and crew.

"Department” means the
Environmental Quality.

Virginia  Department  of
"Destination facility" means a facility that treats, disposes of,

or recycles solid wastes or regulated medical wastes in
accordance with applicable federal and state regulations.

"Director" means the Director of the Virginia Department of
Environmental Quality or an authorized representative.

"Disclosure statement” means a sworn statement or
affirmation, in such form as may be required by the director,
which includes:

1. The full name, business address, and social security
number of all key personnel;

2. The full name and business address of any entity, other
than a natural person, that collects, transports, treats,
stores, or disposes of solid waste or hazardous waste in
which any key personnel holds an equity interest of 5.0% or
more;

3. A description of the business experience of all key
personnel listed in the disclosure statement;

4. A listing of all permits or licenses required for the
collection, transportation, treatment, storage or disposal of
solid waste or hazardous waste issued to or held by any key
personnel within the past 10 years;

5. A listing and explanation of any notices of violation,
prosecutions, administrative orders (whether by consent or
otherwise), license or permit suspensions or revocations, or
enforcement actions of any sort by any state, federal or
local authority, within the past 10 years, that are pending or
have concluded with a finding of violation or entry of a
consent agreement, regarding an allegation of civil or
criminal violation of any law, regulation or requirement
relating to the collection, transportation, treatment, storage
or disposal of solid waste or hazardous waste by any key
personnel, and an itemized list of all convictions within 10
years of key personnel of any of the following crimes
punishable as felonies under the laws of the
Commonwealth or the equivalent thereof under the laws of
any other jurisdiction: murder; kidnapping; gambling;
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robbery; bribery; extortion; criminal usury; arson; burglary;
theft and related crimes; forgery and fraudulent practices;
fraud in the offering, sale, or purchase of securities;
alteration of motor vehicle identification numbers; unlawful
manufacture, purchase, use or transfer of firearms; unlawful
possession or use of destructive devices or explosives;
violation of the Drug Control Act, Chapter 34 (8§ 54-1-3401
54.1-3400 et seq.) of Title 54.1 of the Code of Virginia;
racketeering; or violation of antitrust laws;

6. A listing of all agencies outside the Commonwealth that
have regulatory responsibility over the applicant or have
issued any environmental permit or license to the applicant
within the past 10 years in connection with the applicant's
collection, transportation, treatment, storage, or disposal of
solid waste or hazardous waste;

7. Any other information about the applicant and the key
personnel that the director may require that reasonably
relates to the qualifications and abilities of the key
personnel or the applicant to lawfully and competently
operate a solid waste management facility in Virginia; and

8. The full name and business address of any member of
the local governing body or planning commission in which
the solid waste management facility is located or proposed
to be located, who holds an equity interest in the facility.

"Existing facility" means any receiving facility that is
constructed prior to i }

[ Februany 16,2001 July 2, 2003 ].

"Generator" means any person, by site, whose act or process
produces solid wastes or regulated medical wastes, or whose
act first causes solid wastes or regulated medical wastes to
become subject to this chapter.

"Insurance association” means any group of individuals,
corporations, partnerships, associations, or governmental
units or agencies whose members collectively own, control, or
hold with power to vote all of the outstanding voting securities
of an association captive insurer.

"Key personnel" means the applicant itself and any person
employed by the applicant in a managerial capacity, or
empowered to make discretionary decisions, with respect to
the solid waste or hazardous waste operations of the applicant
in Virginia, but shall not include employees exclusively
engaged in the physical or mechanical collection,
transportation, treatment, storage, or disposal of solid or
hazardous waste and such other employees as the director
may designate by regulation. If the applicant has not
previously conducted solid waste or hazardous waste
operations in Virginia, the term also includes any officer,
director, partner of the applicant, or any holder of 5.0% or
more of the equity or debt of the applicant. If any holder of
5.0% or more of the equity or debt of the applicant or of any
key personnel is not a natural person, the term includes all
key personnel of that entity, provided that where such entity is
a chartered lending institution or a reporting company under
the Federal Security and Exchange Act of 1934, the term does
not include key personnel of such entity. Provided further that
the term means the chief executive officer of any agency of
the United States or of any agency or political subdivision of
the Commonwealth, and all key personnel of any person,

other than a natural person, that operates a landfill or other
facility for the disposal, treatment or storage of nonhazardous
solid waste under contract with or for one of those
governmental entities.

"Leachate” means a liquid that has passed through or
emerged from solid waste or regulated medical waste and
contains soluble, suspended, or miscible materials from such
waste. Leachate and any material with which it is mixed is
solid waste; except that leachate that is pumped from a
collection tank for transportation to disposal in an off-site
facility is regulated as septage, and leachate discharged into a
wastewater collection system is regulated as industrial
wastewater.

"Load Line Certificate” means a certificate issued by the
American Bureau of Shipping (ABS) or other similarly qualified
organizations authorized by the Secretary of Transportation
(U.S. Department of Transportation) to the owner of the
vessel, in accordance with 46 USC Chapter 51.

"Manifest” means the shipping document originated and
signed by the generator in accordance with the provisions of
this chapter. For transportation of regulated medical wastes,
the hazardous materials shipping paper requirements under
49 CFR Part 172 Subpart C may be reflected in the manifest.

"Medical waste" or "regulated medical waste" means solid
wastes defined to be regulated medical wastes by Part Il of
the Regulated Medical Waste Management Regulations (9
VAC 20-120 [-10—et—seg-]). Solid waste packaged as
regulated medical waste is regulated medical waste. Medical
wastes that have been sterilized, treated or incinerated in
accordance with the Regulated Medical Waste Management
Regulations (9 VAC 20-120 [-10-et-seg:]) are no longer
considered as regulated medical waste.

"Navigable waters of the Commonwealth" means state water
being used or susceptible of being used, in its natural and
ordinary condition, as a highway for commerce, on which
trade and travel are or may be conducted in the customary
modes of trade and travel on water.

"New facility" means any receiving facility [ which that ] is
constructed on or after ; }

[ February-16,2001 July 2, 2003 ].

"Odors" means any emissions [ which that ] cause an odor
objectionable to individuals of ordinary sensibility.

"Operator" means, in the case of a receiving facility, any
person responsible for the overall operation of a receiving
facility that handles solid wastes or regulated medical wastes.
In the case of a vessel, it means any person who operates,
charters by demise, rents or otherwise exercises control over
or responsibility for a vessel.

"Owner" means, in the case of a receiving facility, any person
who owns a receiving facility or part of a receiving facility [ 5 ]
that handles solid wastes or regulated medical wastes as
cargo for hire. In the case of a vessel, it means any person
who owns a vessel or a part of a vessel that transports solid
wastes or regulated medical wastes as cargo for hire.

"Parent" means a corporation, partnership, governmental unit
or agency, or individual who directly or indirectly owns,
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controls or holds, with power to vote, more than 50% of the
outstanding voting securities of a pure captive insurer.

"Permit by rule" means provisions including public
participation of this chapter stating that a facility or activity is
deemed to have a permit if it meets the requirements of the
provision.

"Person” means an individual, trust, firm, joint stock company,
corporation including a government corporation, partnership,
association, any state or agency thereof, municipality, county,
town, commission, political subdivision of a state, any
interstate body, consortium, joint venture, commercial entity,
the government of the United States or any unit or agency
thereof.

"Property damage" means the loss or destruction of, or
damage to, the property of any third party including any loss,
damage or expense incident to a waste deposit from a vessel.
This term shall not include those liabilities that, consistent with
standard insurance industry practices, are excluded from
coverage in liability insurance policies for property damage.

"Provider of financial responsibility" means an entity that
provides financial responsibility to an owner and operator of a
vessel transporting solid wastes or regulated medical wastes
through one of the mechanisms listed in 9-VAGC-20-170-240
9 VAC 20-170-310, including a financial institution, surety, or
issuer of a letter of credit.

"Public vessel" means a vessel that is owned or demise
chartered and operated by the United States government or a
government of a foreign country and that is not engaged in
commercial service.

"Pure captive insurer" means any insurer transacting the
business of insurance and reinsurance only on risks, hazards,
and liabilities of its parent, subsidiary companies of its parent,
and associated and affiliated companies.

"Receiving facility" means a facility, vessel or operation that
[ receives loads or off-loads ] solid wastes or regulated
medical wastes transported [ —oaded—orunloaded | upon the
navigable waters of the Commonwealth [ —te—the—extent
allewable-understate-law; | by a commercial transporter. [ A
receiving-facility-is—considered-as—a-—solid-waste-management
facility |

"Solid waste" means any garbage, refuse, sludge and other
discarded material, including solid, liquid, semisolid or
contained gaseous material, resulting from industrial,
commercial, mining and agricultural operations, or community
activities but does not include (i) materials regulated as
hazardous wastes under the Virginia Hazardous Waste
Management Regulations (9 VAC 20-60-10 et seq.); (ii) scrap
metal, dredged material [ , recyclable construction demolition
debris being transported directly to a processing facility for
recycling or reuse ] and source-separated recyclables; (iii)
solid or dissolved material in domestic sewage; (iv) solid or
dissolved material in irrigation return flows or in industrial
discharges that are sources subject to a permit from the State
Water Control Board; or (v) source, special nuclear, or
byproduct material as defined by the Federal Atomic Energy
Act of 1954, as amended.

"State waters" means all water, on the surface and under the
ground, wholly or partially within or bordering the
Commonwealth or within its jurisdiction.

"Subsidiary company" means any corporation of which 50% or
more of the outstanding voting securities are directly or
indirectly owned, controlled, or held, with power to vote, by a
parent or by a company that is a subsidiary of the parent.

"Surface water"

means any water in the Commonwealth,
except ground water as defined in § 62.1-255 of the Code of
Virginia.

"Transport" or "transportation" means any movement of solid
wastes or regulated medical wastes, and any packing,
loading, unloading or storage incidental thereto.

"USC" means the U.S. Code.

"Vehicle" means any motor vehicle, rolling stock or other
artificial contrivance for transport whether self-propelled or
otherwise, except vessels.

"Vessel" includes every description of watercraft or other
contrivance used as a means of transporting on water,
whether self-propelled or otherwise, and shall include barges
and tugs.

"Waste deposit" or "deposit of waste" means any solid waste
or regulated medical waste from a vessel or a receiving facility
that is placed, discharged, spilled, dropped, or leaked into
state waters or adjoining shorelines.
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9 VAC 20-170-20. Purpose.

This chapter establishes standards and procedures pertaining
to the commercial transport, loading and off-loading of solid
wastes or regulated medical wastes upon the navigable
waters of the Commonwealth to the extent allowable under
state law in order to protect the public health, safety and
welfare, and to protect the environment and natural resources
from pollution, impairment or destruction.

9 VAC 20-170-30. Applicability.

[ A. ]This chapter applies to each owner and/or operator of a
vessel transporting solid wastes or regulated medical wastes
for the purposes of commercial carriage as cargo, and each
owner or operator of a receiving facility. This chapter also
applies to the receiving facilities and vessels transporting solid
wastes or regulated medical wastes upon the navigable
waters of the Commonwealth to the extent allowable under
state law.

[ 9 MAC20-170-40-Exclusions: |

[ B.] This chapter does not apply to a public vessel as defined
under 9 VAC 20-170-10, the owner and operator of a public
vessel, vessels transporting solid wastes or regulated medical
wastes incidental to their predominant business or purposes,
vessels transporting solid wastes or regulated medical wastes
generated during normal operations of the vessel, solid
wastes or regulated medical wastes generated during the
normal operations of the vessel, and solid wastes excluded
pursuant to 9 VAC 20-80-150 or conditionally exempted
pursuant to 9 VAC 20-80-160 of the Virginia Solid Waste
Management Regulations.

[ - VAC20-170-50 9 VAC 20-170-40 ]. Relationship to other
regulations.

A. The Solid Waste Management Regulations (9 VAC 20-80
[ -20-etseqg: ] ) prescribe requirements for the solid waste
management facilities in general. While a facility utilized to
receive solid wastes or regulated medical wastes transported,
loaded, or unloaded upon the navigable waters of the
Commonwealth, to the extent allowable under state law, by a
commercial transporter is a solid waste management facility,
this chapter herein prescribes specific requirements, including
siting, design/construction, operation, and permitting, for this
type of facilities. If there is any overlapping requirement
between these two regulations, whichever is more stringent
shall apply.

B. The Regulated Medical Waste Management Regulations
(9 VAC 20-120 [ -20-et-seg- ] ) address special needs for
regulated medical waste management. A facility utilized to
receive regulated medical waste transported, loaded, or
unloaded upon the navigable waters of the Commonwealth, to
the extent allowable under state law, by a commercial
transporter is a regulated medical waste facility and it must
conform to any applicable sections of the Regulated Medical
Waste Management Regulations adopted by the board. If
there is any overlapping requirement between these two
regulations, whichever is more stringent shall apply.

C. This chapter does not exempt any receiving facility from
obtaining a Virginia Water Protection Permit as required by

the Virginia Water Protection Permit Regulation (9 VAC 25-]
210-10-etseg- ] ), whenever it is applicable.

[ 9VAC—20-170-60 9 VAC 20-170-50 ]. Enforcement,
inspections, and right of entry.

A. Any person violating any requirement of this chapter [ ,
except for those enforced by the U.S. Department of
Transportation and the U.S. Coast Guard, ] is liable for a civil
penalty of not more than $25,000 per violation. Each day of a
continuing violation is a separate violation.

B. The owner or operator of a receiving facility or a vessel
shall allow the director or his designee, upon presentation of
appropriate credentials or other documents as may be
required by law, to :

1. Enter at reasonable times upon any premises where a
regulated facility or activity is located or conducted, or
where records must be kept under the provisions of this
chapter;

2. Have access to and copy, at reasonable times, any
records that must be kept under the provisions of this
chapter;

3. Inspect at reasonable times any facilities, equipment,
practices, or operations regulated or required under the
provisions of this chapter; and

4. Sample or monitor at reasonable times, for the purposes
of assuring compliance with the provisions of this chapter.

[ C. The regulations of the U.S. Department of Transportation
and the U.S. Coast Guard are enforced by those federal
agencies. Information on possible violations of federal rules
will be referred to the federal agency for enforcement. ]

[ 9—VAC20-170-70 9 VAC 20-170-60 ]. Delegation of
authority.

The director may perform any act of the board provided under
this chapter, except as limited by § 10.1-1405 of the Code of
Virginia.
[ PART II.
STANDARDS FOR CONTAINERS.

9 VAC 20-170-70. Design, operation and maintenance of
containers. ]

(NOTE: Final action on 9 VAC 20-170-70 was published and
subsequently suspended in 19:18 VA.R. 2678-2680 May 19,
2003.)

[ PARTH: PART IIl. ]
STANDARDS FOR [ LOADING AND OFF-LOADING ]
RECEIVING FACILITIES.

Article 1.

Standards for Centainers-and-Receiving-Faeilities Design and
Operation.

9 VAC 20-170-80. Siting.

A. The receiving facility shall be adjacent to or have direct
access to roads [ which that ] are paved or surfaced and
capable of withstanding anticipated load limits.
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B. The receiving facility shall be located so as to minimize
waterborne traffic congestion and navigational hazards. Sites
shall allow for sufficient room to minimize land traffic
congestion and allow for safe operation.

C. No loading, unloading, or receiving areas shall be located
closer than 50 feet to any property line (excluding the property
line along the water side), nor closer than 200 feet to any
occupied dwelling, a health care facility, school or recreational
park area, or similar type public institution.

[ -VAC20-170-85- Desigh—eperationand-maintenanceof
; i |

irs in thi o ]
9 VAC 20-170-90. Design # and construction of facilities.

C- A. An all-weather road suitable for loaded transfer vehicles
shall be provided from the entrance gate to the loading,
unloading, or receiving area.

B- B. Any solid waste or liquid deriving from solid waste shall
be properly managed and not be allowed to contact or mix
with storm water. The loading, unloading, or receiving areas
shall be constructed of easily cleanable materials; equipped
with containment or diversionary structures, drains or pumps,
or equivalent means to facilitate the removal of wastewater for
proper storage or disposal; and equipped with appropriate
storm water management systems so as to prevent storm
water from contacting wastes and/or contaminating state
waters.

E- C. Sufficient on-site queuing capacity shall be provided for
the expected traffic so that the waiting transfer vehicles do not
back up onto the public road.

Virginia Register of Regulations

2834



Final Regulations

9 VAC 20-170-100. Operation.

A. At facilities handling containers used to transport solid
wastes or regulated medical wastes on state waters, all
containers, including empty containers, shall be secured and
maintained so as to prevent the escape of wastes, liquids, and
odors, and to prevent the loss or spillage of wastes during
transport, normal handling, and in the event of an accident.

B. Containers-shall-be-tested-at-least-once-every-sixmonths
fo ".“ate'tgl thess—Fhe-container owner shall certiry that such
testing-has laee. sanducted—iR-accordal ce—witr v ‘;.29.
15 g.lgg “.‘?. d. E. I as st Ie' wh-that-the-—6o Hainer IS wate ﬁgl ;

containe: No person shall load solid waste or regulated
medical waste into a container to be commercially transported
on state waters if the container is not fully in compliance with
[ - AC20-170-85 9 VAC 20-170-70 ]. No person shall unload
solid waste or regulated medical waste from a container that is
not fully in compliance with [ -VAC-20-170-85 9 VAC 20-170-
70 ]. No person shall receive or unload from a vessel
commercially transporting container containing solid waste or
regulated medical waste if the container is not fully in
compliance with [ 9-VAGC-20-170-85 9 VAC 20-170-70 ]. No
person shall operate a vessel commercially transporting on
state waters a container of solid waste or regulated medical
waste if the container is not fully in compliance with [ 9-VAC
20-170-85 9 VAC 20-170-70].

C. The owner or operator of a receiving facility shall not
receive solid wastes or regulated medical wastes in containers
[ rotmeeting that do not meet ] the requirements of this [ part;
norshall chapter. Containers shall not ] be received without a
properly signed manifest, as specified under subsection D of
this section. The owner or operator of the receiving facility
shall sign and date each copy of the manifest to certify that
the waste covered by the manifest was received—Nete [ ;
neoting. The owner or operator shall note ] any significant
discrepancies on each copy of the manifest. A copy of the
properly signed manifest shall be delivered to the next
transporter and, subsequently, [ delivered to ] the destination
facility.

D. The manifest shall include, but not be limited to, the
following information:

1. An identification number of each container [ and a
description of the container to include its total volumetric
capacity and weight when empty J;

2. A general description of the wastes being transported
(solid wastes or regulated medical wastes) in each
container;

3. The total quantity of the wastes being transported in each
container;

4. The name and address of the generator, transporter or
transporters, receiving facility, and destination facility; and

5. For transportation of solid wastes, a certification
statement signed by the generator as follows; :

"I hereby certify that the above-named materials meet the
quality acceptable to the destination facility according to

applicable federal and state regulations; have been
properly described, classified and packaged; and are in
proper condition for transportation according to applicable
federal and state regulations.”

For transportation of regulated medical waste, a certification
statement signed by the generator as follows; :

"I hereby certify that the above-named materials do not
contain any radioactive, explosive, toxic, or hazardous
waste as defined by 40 CFR Part 261 or the Virginia
Hazardous Waste Management Regulations; have been
properly described, classified, packaged, marked and
labeled; and are in proper condition for transportation
according to applicable federal and state regulations.”

6. A certification of receipt of materials signed by the
transporter or transporters, the owner or operator of the
receiving facility, and the owner or operator of the
destination facility.

E. Containers loaded with solid wastes or regulated medical
wastes shall not be kept on site more than 72 hours once they
arrive at the [ off-loading ] receiving facility by vessels during
normal operation. In the event of inclement weather or
equipment malfunction, containers may be kept on site up to
seven days provided a written justification is filed with the
appropriate department regional office. Loaded containers
shall not be stacked more than two high in the loading or
unloading areas.

F. Empty containers shall be maintained watertight to prevent
any escape of residual wastes, liquids, and odors during
normal handling and in the event of an accident. Any
remaining liquids inside of the containers shall be managed as
leachate.

G. The owner or operator of a receiving facility shall load and
off-load solid wastes or regulated medical wastes to assure
that any deposit of solid wastes or regulated medical wastes
into state waters or adjoining shorelines is prevented.
Receiving facilities shall employ containment or diversionary
structures and any other appropriate equipment to limit the
dispersion of wastes or leachate in the event of a spill.

H. In the event of a deposit of solid wastes or regulated
medical wastes into state waters or adjoining shorelines as a
result of any facility operation or failure of the integrity of the
containers, the owner or operator of a receiving facility shall
immediately notify the appropriate department regional office,
the [ United-State-Coast Guard (USCG ] National Response
Center at 1-800-424-8802, the cleanup contractor as identified
under subdivision 3 g of 9 VAC 20-170-110, the emergency
coordinator of the local jurisdiction, the local office of the state
Health Department, and any federal or state wildlife or natural
resource authority or private natural resource management
entity whose reserves could be affected by the incident. Such
verbal notification shall be followed by written notification to
the department regional office within five days.

I. In the event of a deposit of solid wastes or regulated
medical wastes into state waters or adjoining shorelines, the
owner or operator of a receiving facility shall immediately take
all necessary actions, in accordance with the receiving
facility's Response and Mitigation Plan as specified under
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subdivision 3 of 9 VAC 20-170-110, to contain and remove
such waste.

J. The owner or operator of the receiving facility shall have a
placard located at the facility where it will be readily visible to
persons involved in waste handling indicating the individuals
responsible for notifying the appropriate department regional
office, the [ YSEG ] National Response Center, and the
cleanup contractor as identified under subdivision 3 g of 9
VAC 20-170-110, in the event of a deposit of solid wastes or
regulated medical wastes into state waters or adjoining
shorelines.

1. The telephone numbers for the individuals responsible for
notification shall be visibly and legibly displayed on the
placard.

2. The telephone numbers for the individuals responsible for
notification shall be designated by the owner or operator of
the receiving facility.

3. The individuals responsible for notification must be a
supervisory employee responsible for waste handling
activities or an officer of the company owning or operating
the receiving facility who is responsible for some aspect of
waste handling activities (e.g., vice president in charge of
operations).

K. Adequate numbers and types of properly maintained
equipment shall be available for operation. Provision shall be
made for substitute equipment to be available within 24 hours
should the former become inoperable or unavailable. In the
event of a deposit of solid wastes or regulated medical wastes
into state waters or adjoining shorelines, and initiation of
cleanup activities, operation shall not be continued unless
adequate cleanup equipment is available on site and cleanup
is proceeding in an effective and expeditious manner.

L. The receiving facility shall operate under the direct
supervision of a Class | waste management facility operator
licensed by the Board for Waste Management Facility
Operators. During the facility's operating hours, the licensed
operator shall be present at the facility or be readily available
to direct the facility personnel in the proper handling of solid
wastes or regulated medical wastes.

M. An operating record to include date, quantity by weight or
volume, source and type of the wastes received and
processed shall be maintained on site for at least three years
and be made available to the department for examination or
use when requested. A copy of the manifest shall be
maintained in the operating record.

N. The owner or operator shall conduct daily inspections of
the receiving facility. The inspection shall include, but is not
limited to, visual inspection of the integrity of the containers,
egquipments equipment, and loading, unloading, and receiving
areas to ensure that the provisions of this chapter are met.
The owner or operator shall keep an inspection log or
summary including at least the date and time of inspection,
the printed name and the handwritten signature of the
inspector, a notation of observations made and the date and
nature of any repairs or corrective action. The log or summary
shall be kept on site as part of the operating record.

O. All new or modified receiving facilities shall be inspected by
the department to verify that the provisions of this chapter and
the permit have been met prior to the commencement of
operations. All facilities shall be inspected by the department
regional office on at least a quarterly basis to verify that the
provisions of this chapter and the permit are met. These
inspections may include, but are not limited to, documentation
verification and visual inspections of the receiving facility and
containers.

P. The specifications and methods adopted by the owner or
operator to meet these waste handling practice standards
shall be identified in the Operation and Maintenance manual.

9 VAC 20-170-110. Operation and Maintenance Manual.

The Operation and Maintenance Manual shall contain the
following information:

1. Housekeeping and recordkeeping procedures, on-site
traffic control, schedules for waste loading and unloading,
wastewater and storm water collections, odor control, noise
control, and methods of enforcement of traffic flow plans for
the waste transfer vehicles.

2. A description of the basic operation and maintenance
measures adopted by the receiving facility to implement the
requirements of 9 VAC 20-170-90 and 9 VAC 20-170-100;
and

3. A Response and Mitigation Plan. The plan shall include
the following information:

a. Name of the facility, geographic location on the
applicable 7.5 minute USGS quadrangle map, and the
access routes to the facility by road and water;

b. Name of the facility operators and owners, including
address and telephone number;

c. A physical description of the facility consisting of a plan
of the facility which identifies the waste loading and
unloading areas, staging areas, cranes, wharves,
roadways, pollution control devices, diversionary
structures within the facility boundary, and adjacent
easements and leased property;

d. A complete listing, including 24-hour numbers, of all
federal, state and local agencies, to be notified in the
event of a deposit of wastes to state waters or adjoining
shorelines due to any facility operation or failure of the
integrity of the containers. This listing shall include the
appropriate department regional office, the [ USEG ]
National Response Center, the cleanup contractor as
identified under subdivision 3 g of this section, the
emergency coordinator of the local jurisdiction, the local
office of the state Health Department and any federal or
state wildlife or natural resource authority or private
natural resource management entity whose reserves
could be affected by the incident described in 9 VAC 20-
170-100 H. This list shall also include the adjacent
property owners;

e. The position title of the individuals responsible for
making the required notifications and a copy of the
notification check-off list;
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f. The position title, address and phone number of the
individuals authorized to act on behalf of the owner or
operator to initiate containment and cleanup actions and
ensure compliance with all applicable federal, state and
local requirements. These individuals shall be available
on a 24-hour basis to ensure the appropriate containment
and cleanup actions are undertaken;

g. Identification and [ insuraree assurance ] by contract or
other means acceptable to the department of the
availability of the facility and/or private personnel and
equipment necessary to contain and cleanup the worst
case circumstance. This contract or agreement shall
ensure a certain response within the shortest feasible
time. The department will accept a letter of understanding
between the operator and the response contractors which
attests to this capability being readily available.
Membership in a cleanup cooperative or other response
organization is also acceptable. A listing of contractor or
cooperative capabilities, including an inventory of the on-
site and off-site equipment, and means to conduct a
monitoring program to assess the effects of the incident,
shall be included:;

h. Assessment of the worst case circumstance, including
measures to limit the dispersion of floating and sinking
wastes as well as those wastes that are miscible in water,
the recovery strategy, disposal plan and monitoring plan.
For the purpose of this chapter, the worst case
circumstance is (i) the instantaneous release of the
contents of the largest maximum number of waste
handling ecentainer—capable—ofutilization—at-thefacility,
containers that may be on site at any given time and (ii)
the instantaneous release of the contents of the
maximum number of waste handling containers that may
be on a barge traveling to the facility which is deposited
into rear—shore state waters. Facilities shall take into
consideration the types of wastes that may be solid
wastes or regulated medical wastes; the forms of wastes
that may be solid, liquid, semisolid or contained gaseous
materials; and the dispersion of the wastes due to
downstream flow or tidal influences within 72 hours of the
event;

i. Identification and location of natural resources at risk
due to the worst case circumstance listed in subdivision 3
h of this section. These resources are, but are not limited
to, all surface waters as indicated on the applicable
USGS quadrangle maps, groundwater, public and
agricultural water supplies, public and private water wells
and springs, state or federal wildlife management areas,
wildlife refuges, public or private management areas,
sanctuaries, shoreline habitats, wetlands, property listed
on the National Register of Historic Places and property
listed on the National Register of Natural Landmarks. The
identification shall include priorities for protection, the
means of protecting these resources and respective
monitoring programs to ensure protection and recovery of
these resources and their beneficial uses; and

j- ldentification of risks to human health due to the worst
case circumstance listed in subdivision 3 h of this section.
These risks shall include water borne and air borne

pathogens; alterations of the physical, chemical or
biological properties of the affected waters that would
deny or prevent full beneficial uses of these waters; and
the impairment or destruction of commercial or
recreational fisheries, including shellfish. The
identification shall include priorities of the risks and
means of notification of closure of affected areas, if
necessary. The facility shall provide for the monitoring
and restoration of the affected areas in cooperation with
the local emergency coordinator, health department and
fisheries regulatory agencies.

Article 2.
Facility Closure.

9 VAC 20-170-120. Closure standards.

A. The owner or operator shall close the receiving facility in a
manner that minimizes the need for further maintenance, and
controls, minimizes or eliminates, to the extent necessary to
protect human health and the environment, the escape of
residual waste, surface runoff, or waste decomposition
products to the groundwater, surface water, or to the
atmosphere.

B. At closure, the owner or operator shall remove or
decontaminate all waste residues, contaminated containment
systems, containers, contaminated subsoils, and structures
and equipment contaminated with waste.

C. The owner or operator shall complete closure activities in
accordance with the closure plan and within six months after
receiving the final volume of wastes.

9 VAC 20-170-130. Closure plan and amendment of plan.

A. The owner or operator of a receiving facility shall prepare a
written closure plan. The plan shall identify the steps
necessary to completely close the facility at its full operation.
The closure plan shall include, at least a schedule for final
closure including, as a minimum, the anticipated date when
wastes will no longer be received, the date when completion
of final closure is anticipated, and intervening milestone dates
which will allow tracking of the progress of closure.

B. The owner or operator with the approval of the department
may amend his closure plan at any time during the active life
of the facility. At least 45 days prior to the submittal of the
amended plan for the department's approval, the owner or
operator shall publish a notice in a major local newspaper of
general circulation informing the public that he intends to
amend the closure plan. Results of the public participation
effort including a summary of and the permittee's response to
the comments received shall be submitted along with the
amended closure plan for approval. The approved plan shall
be placed in the operating record.

C. At least 90 days prior to beginning closure of the receiving
facility, the owner or operator shall notify the [ director
department ] of the intent to close.

9 VAC 20-170-140. Inspection.

The department shall inspect all receiving facilities that have
been closed to determine if the closing is complete and
adequate. It shall notify the owner of a closed facility, in
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writing, if the closure is satisfactory, and shall order necessary
construction or such other steps as may be necessary to bring
unsatisfactory sites into compliance with this part.

[ PART-HL PART IV. ]
PERMITTING OF [ OFF-LOADING ] RECEIVING
FACILITIES.

9 VAC 20-170-150. Applicability.

A. This part applies to a receiving facility [ (] as defined under
9 VAC 20-170-10 [ ) that off-loads solid waste or regulated
medical waste ] and its owner or operator.

B. Each [ off-loading ] receiving facility's permit shall be limited
to one site and shall be nontransferable between sites.

9 VAC 20-170-160. Compliance dates.

No new or existing facilities shall receive any solid wastes or
regulated medical wastes from a ship, barge, or other vessel
without a permit issued in accordance with this part.

9 VAC 20-170-170. Permit by rule.

The owner or operator of the [ off-loading ] receiving facility
shall be deemed to have a solid waste management facility
permit if the provisions in 9 VAC 20-170-180 and 9 VAC 20-
170-190 are met.

9 VAC 20-170-180. Permit certification procedures.

A. The owner or operator of a receiving facility shall submit the
permit certification fee in accordance with 9 VAC 20-170-190
and a certification package including the following documents:

1. A notice of intent which notifies the [ direeter department ]
of his intent to operate such a facility and a statement
certifying that the siting standards have been met by the
facility in accordance with 9 VAC 20-170-80;

2. Plans and specifications of the receiving facility and a
certificate signed by a registered professional engineer that
the facility has been designed and constructed in
accordance with 9 VAC 20-170-90 G-BD-and-E;

3. An Operation and Maintenance Manual and a statement
certifying that the Operation and Maintenance Manual will
be implemented prior to the commencement of operation in
accordance with 9 VAC 20-170-110;

4. A certification from the governing body of the county, city
or town in which the facility is or is to be located that the
location and operation of the facility is consistent with all
applicable ordinances. If the applicant proposes to locate
the facility on property not governed by any county, city or
town zoning ordinance, a certification from the governing
body that it has held a public hearing to receive public
comment on the proposed facility;

5. A disclosure statement for all key personnel;

6. Results of the public participation effort conducted in
accordance with the requirements contained in subsection
B of this section, including a summary of and the applicant's
response to the comments received; and

7. A closure plan and a statement certifying that a closure
plan has been prepared in accordance with 9 VAC 20-170-
120.

B. Public participation.

1. Before the initiation of any construction of a new
receiving facility or operation of an existing facility, the
owner or operator shall publish a notice as a display ad in a
major local newspaper of general circulation informing the
public that he intends to construct and/or operate a facility
eligible for a permit by rule. The notice shall include:

a. A brief description of the new or existing facility;

b. A statement that the purpose of the public participation
is to acquaint the public with the technical aspects of the
facility and how the standards and the requirements of
this chapter will be met;

c. Announcement of a 30-day comment period in
accordance with subdivision 4 of this subsection, and the
name and address of the owner's or operator's
representative where comments shall be sent;

d. Announcement of the date, time, and place for a public
meeting in accordance with subdivision 3 of this
subsection; and

e. Location where copies of the documentation to be
submitted to the department in support of the permit by
rule notification and any supporting documents can be
viewed and copied.

2. The owner or operator shall place a copy of the
documentation and support documents in a location
accessible to the public in the vicinity of the proposed
facility.

3. The owner or operator shall hold a public meeting not
earlier than 15 days after the publication of the notice
required in subdivision 1 of this subsection and no later than
seven days before the close of the 30-day comment period.
The meeting shall be held to the extent practicable in the
vicinity of the new or existing facility.

4. The public shall be provided 30 days to comment on the
technical and the regulatory aspects of the proposal. The
comment period shall begin on the date the owner or
operator publishes the notice in the local newspaper.

C. Upon receiving the certifications and other required
documents, the director will review and make determination of
the technical and administrative completeness of the
certification package within 60 days. If the applicant's
submission is incomplete, the applicant will be notified that the
facility will not be considered to have a permit by rule until the
missing certifications or other documents are submitted and
approved.

D. Change of ownership. A permit by rule shall not be
transferred by the permittee to a new owner or operator
without proper notification to and approval by the department.
In the event that the property transfer takes place without
proper closure, at least 30 days in advance of the property
transfer, the new owner shall notify, in writing, the department
of the sale, agree to abide by the provisions of this chapter,
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and submit a disclosure statement and an updated Operation
and Maintenance Manual in accordance with subsection A of
this section. Upon receipt and approval of such notification,
the [ department director ] will release the old owner from [ its
his ] closure [ obligation ] and issue a new permit by rule in the
name of the new owner.

E. Facility modifications. The owner or operator of a facility
operating under a permit by rule may modify its permit by rule
by furnishing the department the permit fee in accordance with
9 VAC 20-170-190 and a new documentation required under
subsection A of this section, as applicable. Whenever
modifications in the permit by rule affect the provisions of the
approved closure plan, the owner or operator shall also submit
an amended closure plan in accordance with 9 VAC 20-170-
130 and subdivision A 7 of this section.

F. Loss of permit by rule status. In the event that a facility
operating under a permit by rule violates any applicable siting,
design, construction, or closure provisions [ef—Asticle—1

] of this chapter, or the
owner or operator falls to submit the inspection fee in
accordance with 9 VAC 20-170-190, the owner or operator of
the facility will be considered to be operating an unpermitted
facility and shall be required to either obtain a new permit by
rule in accordance with subsection A of this section or close
the facility in accordance with [ Article-2 (9 AC-20-170-120-et
seg)-of-RartH-of | this chapter.

G. Revocation or amendment of permits. Any permit issued by
the director pursuant to this chapter may be revoked,
amended or suspended in accordance with the provisions of
§ 10.1-1409 and Chapter [ +24:2 40 ] (§ [ 9-6-34:1 2.2-4000 ]
et seq.) of Title [ 9 2.2 ] of the Code of Virginia.

9 VAC 20-170-190. Permit fee requirements.

A. Purpose. The purpose of this section is to establish
schedules and procedures pertaining to the payment and
collection of fees from any owner or operator of a receiving
facility seeking a new permit by rule or seeking a modification
to an existing permit by rule. It also establishes schedules and
procedures pertaining to the payment and collection of
inspection fees from any owner or operator of a receiving
facility.

B. Payment, deposit and use of fees.

1. Due date. All permit certification fees are due on the
submittal day of the certification package. The inspection
fees for the first year or portion of a year are due as part of
the permit certification. Thereafter, all inspection fees are
due March 1.

2. Method of payment. Fees shall be paid by check, draft or
postal money order made payable to "Treasurer of
Virginia/DEQ", and shall be sent to the Department of
Environmental Quality, Receipts Control, P.O. Box 10150,
Richmond, VA 23240.

3. Incomplete payments. All incomplete payments will be
deemed nonpayments.

4. Late payment. No certifications will be deemed complete

until the department receives proper payment is-received-by
the-department. In the event that the inspection fee is not

received by the department on or prior to March 1, the
owner or operator of the facility will be considered to be
operating an unpermitted facility.

[ 5—Peposit-and-use—of fees—The-department-shall-collect
the-permit-ieespursuani o H"S. Ie.l apter-ai d. ellep.esn them
Management—Board—Permit—Program—Fund—All-moneys
collected—shall-be—used—selely for—the purposes—ofthis
chapter:

6- 5. ] Fee schedules. Each certification for a permit by rule
or each certification for a modification to a permit by rule is
a separate action and shall be assessed a separate fee.
The amount of the permit certification fee is based on the
costs associated with the permitting program required by
this chapter. An inspection fee will be collected annually and
its amount is based on the costs associated with the
inspections program conducted by the department on at
least a quarterly basis. The fee schedules are shown in the
following table.

Type of Action Fee
Initial certification $6,200
Modification
with a closure plan amendment $2,500
without a closure plan amendment $1,250
Inspections $10,000

[ PART-N
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Fype-of-Action Fee
Renewal $6.000
PART V.
OFF-LOADING FEES COLLECTED BY RECEIVING
FACILITIES.

9 VAC 20-170-195. Off-loading fee requirements. ]

(NOTE: Final action on 9 VAC 20-170-195 was published and
subsequently suspended in 19:18 VA.R. 2678-2680 May 19,
2003.)

[ 9 VAC 20-170-200
(Reserved.) ]

through 9 VAC 20-170-260.

PART VI.
FINANCIAL RESPONSIBILITY REQUIREMENTS FOR
VESSELS TRANSPORTING SOLID WASTES OR
REGULATED MEDICAL WASTES.

9 VAC 20-170-270. General purpose and scope.

A. This part sets forth the procedures by which an owner and
operator of a vessel transporting solid wastes or regulated

medical wastes upon the navigable waters of the
Commonwealth, to the extent allowable under state law, may
establish and maintain evidence of financial responsibility to
cover liability of the owner and operator arising from a deposit
of solid wastes or regulated medical wastes into state waters.

B. In order to ensure that the costs associated with protecting
public health, welfare and property from the consequences of
such a deposit of solid wastes or regulated medical wastes
are to be recovered from the owner and operator of a vessel
transporting solid wastes or regulated medical waste, the
owner and operator of such a vessel shall obtain one or a
combination of the financial mechanisms described in this
part.

C. The director may reject the proposed evidence of financial
responsibility if the mechanism or mechanisms submitted do
not adequately ensure that funds will be available to
accomplish the purpose of this part.

9 VAC 20-170-280. Applicability

A. This part applies to all persons who own or operate a
vessel transporting solid wastes or regulated medical wastes
[ for the purposes of commercial carriage as cargo ] on the
navigable waters of the Commonwealth, to the extent
allowable under state law, unless otherwise exempt.

B. For purposes of this part, when a vessel is chartered by
demise, the demise charterer rather than the title owner is the
owner of the chartered vessel.

C. Owners or operators of such vessels who are federal or
state government entities whose debts and liabilities are the
debts or liabilities of the United States or the Commonwealth,
are exempt from this part.

D. If separate, nonexempt persons own or operate a vessel
subject to this part, the owner and operator shall be jointly and
severally liable for meeting the requirements of this part. If
either the owner or operator is exempt, as provided in
subsection C of this section, then the other person shall be
responsible for meeting the requirements of this part. If both
the owner and the operator are exempt, as provided in
subsection C of this section, then the requirements of this part
are not applicable to that vessel.

9 VAC 20-170-290. Certificate of Financial Responsibility.

A. No vessel shall transport solid waste or regulated medical
waste upon the navigable waters of the Commonwealth, to the
extent allowable under state law, without a valid Certificate of
Financial Responsibility (certificate).

B. Application requirements.

1. Each owner and operator shall file an application for a
certificate with the department. If the owner and operator
are the same entity, only one application is required to be
filed with the department. The application shall be in the
standard form approved by the board. The application and
all supporting documents shall be in English. All monetary
terms must be expressed in United States dollars.

2. A certificate applicant may include more than one vessel
on the application.
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3. Each completed application form shall be accompanied
by valid evidence of financial responsibility from the
certificate applicant in accordance with 9 VAC 20-170-310,
in the amounts specified in 9 VAC 20-170-300 and valid
evidence of liability coverage in accordance with 9 VAC 20-
170-330.

4. An authorized official of the certificate applicant shall sign
the application. The title of the signer must be shown in the
space provided on the application. The application must be
accompanied by a written statement providing authority to
sign, where the signer is not disclosed as an individual (sole
proprietor) certificate applicant, a partner in a partnership
certificate applicant, or a director, chief executive officer, or
any other duly authorized officer of a corporate certificate
applicant.

5. If, before the issuance of a certificate, the certificate
applicant becomes aware of a change in any of the facts
contained in the application or supporting documentation,
the certificate applicant shall, within five business days of
becoming aware of the change, notify the [ director
department ], in writing, of the change.

C. Issuance and carriage requirements.

1. Within 60 days of receipt of a complete application and
acceptable evidence of financial responsibility in
accordance with subsection B of this section from both the
owner and operator, the director will issue a Certificate of
Financial Responsibility. The original certificate or a certified
copy shall be carried aboard the vessel covered by the
certificate and a copy shall remain on file with the
department. The director shall issue an individual certificate
for each vessel for which a completed application has been
submitted by the owner and the operator.

2. Each vessel transporting solid wastes or regulated
medical waste on the navigable waters of the
Commonwealth, to the extent allowable under state law,
shall carry an original or certified copy of a valid certificate
in the name of the owner and operator. The carriage of a
valid certificate or certified copy indicates compliance with
this chapter. Failure to carry a valid certificate or certified
copy subjects the vessel to enforcement action, except
where a certificate is removed temporarily from a vessel for
inspection by a state official.

3. The certificate applicant or an authorized officer of the
certificate applicant may submit to the [ director
department ] a letter requesting that additional vessels be
added to a previously submitted application for an individual
certificate. The letter must provide the following information:
vessel name, vessel owner and operator, gross tonnage,
and type of wastes to be transported. The -certificate
applicant or an authorized official also shall submit or cause
to be submitted acceptable evidence of financial
responsibility in accordance with subsection B of this
section for these additional vessels.

D. Renewal requirements.

1. The Certificate of Financial Responsibility shall expire
one year from the date of issuance.

2. Each owner and operator shall file a written application,
in the form provided by the department, for the renewal of a
certificate at least 60 days before the expiration date of the
certificate. The certificate applicant shall identify in the
renewal application any changes which that have occurred
since the original application for which a certificate was
filed, and set forth the correct information in full.

E. Denial or revocation of certificate.

1. The director may deny a certificate when a certificate
applicant:

a. Willfully or knowingly makes a false statement in
connection with an application for an initial or renewal
certificate;

b. Fails to establish acceptable evidence of financial
responsibility as required by this part;

c. Fails to comply with or respond to lawful inquiries,
regulations, or orders of the department pertaining to the
activities subject to this part; or

d. Fails to timely file requested statements, data,
notifications, affidavits, or other information.

2. The director may revoke a certificate when a certificant:

a. Willfully or knowingly makes a false statement in
connection with an application for an initial or a renewal
certificate, or in connection with any other filing required
by this part;

b. Fails to comply with or respond to lawful inquiries,
regulations, or orders of the department pertaining to the
activities subject to this part;

c. Fails to timely file required statements, data,
notifications, or affidavits;

d. Fails to maintain acceptable evidence of financial
responsibility as required by this part; or

e. Alters any certificate or copy of a certificate except as
permitted by this part in connection with notarized
certifications of copies.

3. The director shall advise the certificate applicant or
certificant, in writing, of the intention to deny or revoke a
certificate under subdivision 1 or 2 of this subsection and
shall state the reason therefore. Written advice from the
director that an incomplete application will be considered
withdrawn unless it is completed within a stated period,
shall be the equivalent of a denial.

4. If the intended revocation under subdivision 2 of this
subsection is based on failure to timely file the required
financial statements, data, notifications, or affidavits, the
revocation is effective 10 days after the date of the notice of
intention to revoke, unless, before revocation, the certificant
demonstrates to the satisfaction of the director that the
required documents were timely filed or have been filed.

5. Except in the case of subdivisions 3 and 4 of this
subsection, the director may deny or revoke a certificate
only after [ @ an informal fact-finding ] conference, or a
waiver of a conference, in accordance with [ Chapter 40 (]
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§ [ 9-6-14:1 2.2-4000 ] et seq. [ ) ] of the Code of Virginia. A
certificate subject to revocation under this subdivision
remains valid until the director issues a written decision
revoking the certificate.

9 VAC 20-170-300. Amount and scope of financial
responsibility requirement.

Each owner and operator of a vessel transporting solid waste
and/or regulated medical waste upon the navigable waters of
the Commonwealth, to the extent allowable under state law,
shall demonstrate financial responsibility for the total cost of
cleanup and containment of a solid waste and/or regulated
medical waste deposit into state waters, and the potential
impairment of beneficial use of these waters in the following
amounts:

1. For each owner and operator of a vessel transporting
solid wastes only: $1 million or $300 per gross ton of such
vessel, whichever is larger. If the owner or operator owns or
operates more than one vessel transporting waste, the
amount of financial responsibility shall equal $1 million or
$300 per gross ton of the owned or operated vessel with the
largest transporting capacity, whichever is larger.

2. For each owner and operator of a vessel transporting
regulated medical waste or a combination of regulated
medical waste and solid waste: $5 million or $300 per gross
ton of such vessel. If the owner or operator owns or
operates more than one vessel transporting waste, the
amount of financial responsibility shall equal $5 million or
$300 per gross ton of the owned or operated vessel with the
largest transporting capacity, whichever is larger.

9 VAC 20-170-310. Allowable financial mechanisms.

A. Each owner and operator shall demonstrate financial
responsibility by establishing and maintaining a financial
mechanism, or combination of mechanisms, in the amounts
specified in 9 VAC 20-170-300. The mechanisms used to
demonstrate financial responsibility shall ensure that the funds
necessary to meet the costs of cleanup and containment and
the restoration of beneficial uses of state waters will be
available whenever they are needed. The owner and operator
shall provide continuous coverage until released by the
director.

B. Each owner and operator shall submit the original financial
mechanism or combination of mechanisms together with the
application for a certificate as specified in 9 VAC 20-170-290
B.

C. Owners and operators shall demonstrate financial
responsibility using one or more of the following financial
mechanisms:

1. Trust fund.

a. The owner or operator of a vessel may satisfy the
requirements of subsection A of this section by
establishing a trust fund that conforms to the
requirements of this section and by submitting an
originally signed trust agreement to the [ director
department ]. The trustee for the trust fund shall be a
bank or financial institution that has the authority to act as
a trustee and whose trust operations are regulated and

examined by a federal agency or the State Corporation
Commission.

b. The trust fund shall be irrevocable and shall continue
until terminated at the written direction of the director and
the trustee. Upon termination of the trust, all remaining
trust property, less final trust administration expenses,
shall be delivered to the owner or operator. The wording
of the trust agreement must be identical to the wording
specified in APPENDIX |, except that instructions in
brackets must be replaced with the relevant information
and the brackets deleted, and must be accompanied by a
formal certification of acknowledgment as specified in
APPENDIX .

c. The owner or operator initially shall submit the original,
signed trust agreement to the [ director department ] as a
part of the application for a certificate as specified in
9 VAC 20-170-290 B.

d. The irrevocable trust fund, when established, must be
funded for the full financial responsibility amount as
specified in 9 VAC 20-170-300, or funded for part of the
required amount and used in combination with other
mechanisms that provide the remaining required amount.

e. If the value of the trust fund is greater than the required
financial responsibility amount as specified in 9 VAC 20-
170-300, the owner or operator may submit a written
request to the [ director department ] for release of the
excess.

f. If another financial mechanism as specified in this part
is substituted for all or part of the trust fund, the owner or
operator may submit a written request to the [ director
department ] for release of the excess.

g. Within 60 days after receiving a request from the owner
or operator for release of funds as specified in subdivision
1 e or 1 f of this subsection, the director will instruct the
trustee to release to the owner or operator such funds as
the director deems appropriate, if any, in writing.

h. Whenever the required financial responsibility amount
as specified in 9 VAC 20-170-300 changes after the
establishment of the trust fund, the owner or operator
shall compare the new amount with the trustee's most
recent annual valuation of the trust fund. If the value of
the fund is less than the required amount, the owner or
operator shall, within 60 days of the change in the
required amount specified in 9 VAC 20-170-300, deposit
a sufficient amount into the fund so that its value after
payment at least equals the new financial responsibility
amount, or obtain another financial mechanism or
combination of mechanisms as specified in this part to
cover the difference. If the value of the trust fund is
greater than the new financial responsibility amount, the
owner or operator may submit a written request to the
[ direetor department ] for release of the amount that is in
excess of the new amount.

i. After beginning a cleanup or containment operation in
accordance with the approved Response and Mitigation
Plan, an owner or operator or any other person
authorized to conduct cleanup or containment, may
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request reimbursement for cleanup or containment
expenditures by submitting itemized bills to the [ directer
department ]. Within 60 days after receiving bills for
cleanup or containment activities, the director shall
instruct the trustee to make reimbursements in those
amounts as the director determines are justified.

j- If[at—aﬁy—time—aﬁer—the—tmst—is—ﬁwqded,—the—ameunt—m

required the director approves reimbursements from the
fund ], the owner or operator providing the mechanism
shall by the anniversary date of the trust:

(1) Replenish the value of the trust to equal the full
amount of coverage required pursuant to 9-AC-20-
170-236 9 VAC 20-170-300; or

(2) Acquire another financial responsibility mechanism
for the amount by which the funds in the trust have
been reduced.

. Standby trust fund.

a. An owner or operator using any one of the
mechanisms authorized by subdivisions 3 and 4 of this
subsection or 9 VAC 20-170-330 C 3 and 4 must
establish a standby trust fund when the mechanism is
acquired and submit the original standby trust agreement
to the [ director department ]. The trustee of the standby
trust fund must be an entity that has the authority to act
as a trustee and whose trust operations are regulated and
examined by a federal agency or the State Corporation
Commission.

b. The standby trust agreement or trust agreement must
be worded identically as specified in APPENDIX | or
APPENDIX VI, except that instructions in brackets are to
be replaced with the relevant information and the
brackets deleted, and accompanied by a formal
certification of acknowledgment as specified in
APPENDIX | and APPENDIX VI.

c. An owner or operator may establish one trust fund as
the depository mechanism for all funds assured in
compliance with this section.

. Surety bond guaranteeing payment.

a. An owner or operator may satisfy the requirements of
subsection A of this section by obtaining a surety bond
that conforms to the requirements of this section and
submitting the original bond to the [ director department ].
The surety company issuing the bond shall be licensed to
operate as a surety in the Commonwealth of Virginia and
be among those listed as acceptable sureties on federal
bonds in the latest Circular 570 of the U.S. Department of
the Treasury.

b. The surety bond must be worded identically as
specified in APPENDIX II, except that instructions in
brackets must be replaced with the relevant information
and the brackets deleted.

c. The owner or operator initially shall submit the original
bond to the [ directer department ] as a part of the

application for a certificate as specified in 9 VAC 20-170-
290 B.

d. The surety bond shall name the vessel operator or
owner as the principal and name the Commonwealth of
Virginia as the obligee.

e. Under the terms of the bond, the surety will become
liable on the bond obligation when the owner or operator
fails to perform as guaranteed by the bond. The surety's
liability is limited to the penal sum of the bond.

f. The owner or operator who uses a surety bond to
satisfy the requirements of subsection A of this section
must establish a standby trust fund when the surety bond
is acquired. Under the terms of the bond, all amounts
paid by the surety under the bond will be deposited
directly into the standby trust fund in accordance with
instructions from the director under 9 VAC 20-170-360.
This standby trust fund shall meet the requirements
specified in subdivision 2 of this subsection.

g. Whenever the financial responsibility amount specified
in 9 VAC 20-170-300 increases to an amount greater
than the penal sum of the bond, the owner or operator
shall, within 60 days of the increase, cause the penal sum
of the bond to be increased to an amount at least equal to
the amount specified in 9 VAC 20-170-300 or obtain
another financial mechanism or combination of
mechanisms as specified in this [ article part ] to cover the
increase. Whenever the financial responsibility amount
specified in 9 VAC 20-170-300 decreases, the penal sum
of the bond may be reduced to the new amount following
written approval by the director. The surety shall send the
notice of an increase or decrease in the amount of the
bond to the [ directer department ] by certified mail within
60 days of the change.

. Letter of credit.

a. An owner or operator may satisfy the requirements of
subsection A of this section by obtaining an irrevocable
standby letter of credit that satisfies the requirements of
this section and by submitting the original letter of credit
to the [ director department ]. The issuing institution shall
be a bank or other financial institution that has the
authority to issue letters of credit and whose letter of
credit operations are regulated and examined by the
Commonwealth of Virginia, by a federal agency, or by an
agency of another state.

b. The owner or operator initially shall submit the original
letter of credit to the [ direeter department ] as a part of
the application for a certificate as specified in 9 VAC 20-
170-290 B.

c. The letter of credit shall be irrevocable and issued for a
period of at least one year in an amount at least equal to
the amount specified in 9 VAC 20-170-300. The letter of
credit shall provide that the expiration date will be
automatically extended for a period of at least one year. If
the letter of credit is canceled by the issuing institution,
the owner or operator shall obtain alternate evidence of
financial responsibility in accordance with this part.
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d. The letter of credit must be worded identically as
specified in APPENDIX Ill, except that instructions in
brackets are to be replaced with the relevant information
and the brackets deleted.

e. An owner or operator who uses a letter of credit to
satisfy the requirements of subsection A of this section
must also establish a standby trust fund when the letter of

2. For sudden and/or nonsudden accidental occurrences,
arising from the deposit of regulated medical wastes, or a
combination of solid wastes and regulated medical wastes,
from a vessel into the navigable waters of the
Commonwealth, to the extent allowable under state law, at
least $3 million per occurrence with an annual aggregate of
at least $6 million, exclusive of legal defense costs.

credit is acquired. Under the terms of the letter of credit,  B. Liability coverage shall include coverage for waste deposits
all amounts paid pursuant to a draft by the board will be  that occur from loading and unloading the vessels.

deposited by the issuing institution directly into the
standby trust fund in accordance with instructions from

C. An owner or operator may demonstrate liability coverage

the board under 9 VAC 20-170-360. This standby trust with the following mechanisms:

fund must meet the requirements specified in subdivision
2 of this subsection.

f. Whenever the financial responsibility amount specified
in 9 VAC 20-170-300 increases to an amount greater
than the amount of credit, the owner or operator shall,
within 60 days of the increase, cause the amount of credit
to be increased to an amount at least equal to the amount
specified in 9 VAC 20-170-300 or obtain another financial
mechanism or combination of mechanisms as specified in
this part to cover the increase. Whenever the financial
responsibility amount specified in 9 VAC 20-170-300
decreases, the letter of credit may be reduced to the new
amount following written approval by the director. The
issuing institution shall send the notice of an increase or
decrease in the amount of the credit to the [ director
department ] by certified mail within 60 days of the
change.

9 VAC 20-170-320. Multiple mechanisms.

An owner or operator may satisfy the requirements of this part
by establishing more than one financial mechanism, except
that mechanisms guaranteeing performance, rather than
payment, may not be combined with other mechanisms. The
mechanisms shall be as specified in 9 VAC 20-170-310 C 1
through 4, except that evidence of financial responsibility in
the amount at least equal to the amount specified in 9 VAC
20-170-300 may be provided by a combination of
mechanisms, rather than a single mechanism.

9 VAC 20-170-330. Liability requirement.

A. The owner and operator of a vessel or a group of such
vessels transporting solid wastes or regulated medical wastes
upon the navigable waters of the Commonwealth, to the
extent allowable under state law, shall demonstrate financial
responsibility for bodily injury and property damage to third
parties caused by sudden and/or nonsudden accidental
occurrences arising from a deposit of solid wastes and/or
regulated medical waste into the navigable waters of the
Commonwealth. The owner or operator shall establish and
maintain liability coverage in the following amounts:

1. For sudden and/or nonsudden accidental occurrences,
arising from the deposit of solid wastes from a vessel into
the navigable waters of the Commonwealth, to the extent
allowable under state law, at least $1 million per occurrence
with an annual aggregate of at least $2 million, exclusive of
legal defense costs; and

1. An insurance policy(s) that conforms to the requirements
of this section from a qualified insurer.

a. Such insurance may be in the form of a separate
insurance policy or an endorsement to an existing
insurance policy.

b. Each insurance policy must be amended by an
endorsement worded in no respect less favorable than
the coverage as specified in APPENDIX 1V, or evidenced
by a certificate of insurance worded identically as
specified in APPENDIX V, except that instructions in
brackets must be replaced with the relevant information
and the brackets deleted.

c. The owner or operator initially shall submit an original
certificate of insurance or endorsement and a copy of the
entire insurance policy to the [ directer department | as a
part of the application for a certificate as specified in
9 VAC 20-170-290 B. After the initial submission, the
owner or operator shall submit an original certificate of
insurance or endorsement evidencing policy renewal as a
part of the application for renewal of the vessel's
certificate as specified in 9 VAC 20-170-290 D.

d. An owner or operator shall submit a copy of the entire
insurance policy to the department within 30 days of the
director's written request.

e. Each insurance policy must be issued by an insurer
that, at a minimum, is licensed to transact the business of
insurance or eligible to provide insurance as an excess or
approved surplus lines insurer in the Commonwealth of
Virginia. The insurer shall not be a captive insurer.

f. Each insurance policy shall provide first dollar
coverage. The insurer shall be liable for the payment of
all amounts within any deductible applicable to the policy
to the damaged third party, as provided in this chapter,
with a right of reimbursement by the insured for any such
payment made by the insurer. This provision does not
apply with respect to that amount of any deductible for
which coverage is demonstrated under another
mechanism or combination of mechanisms as specified in
subdivisions 2 through 4 of this subsection.

2. A trust agreement as specified in 9 VAC 20-170-310 C 1
except that the amount of the trust shall be equal to the
amount specified in subsection A of this section. The trust
agreement must be worded identically as specified in
APPENDIX VI, except that instructions in brackets are to be

Virginia Register of Regulations

2846



Final Regulations

replaced with the relevant information and the brackets
deleted.

3. A surety bond as specified in 9 VAC 20-170-310 C[2 3]
except that the amount of the bond shall be equal to the
amount specified in subsection A of this section. The surety
bond must be worded identically as specified in APPENDIX
VII, except that instructions in brackets are to be replaced
with the relevant information and the brackets deleted.

4. A letter of credit as specified in 9 VAC 20-170-310C [3 4
] except that the face amount of the letter of credit shall be
equal to the amount specified in subsection A of this
section. The letter of credit must be worded identically as
specified in APPENDIX VIII, except that instructions in
brackets are to be replaced with the relevant information
and the brackets deleted.

D. An owner or operator shall notify the [ direeter department ]
in writing within 30 days:

1. Whenever a claim for bodily injury or property damages
caused by a waste deposit into state waters is made against
the owner or operator or an instrument providing financial
responsibility for liability coverage under subsection A of
this section; or

2. Whenever the amount of financial responsibility for
liability coverage under subsection A of this section
provided by a financial instrument authorized by subsection
C of this section is reduced.

E. An owner or operator may demonstrate the required liability
coverage through the use of combinations of insurance, trust
funds, surety bonds, and letters of credit. The amounts of
coverage demonstrated shall total at least the minimum
amounts required by subsection A of this section. If the owner
or operator demonstrates the required coverage through the
use of a combination of financial responsibility mechanisms
under subsection C of this section, the owner or operator shall
specify at least one such mechanism as "primary" coverage
and shall specify other mechanism as "excess" coverage.

9 VAC 20-170-340. Substitution of financial responsibility
mechanisms by owner or operator.

A. An owner or operator may substitute any alternate financial
responsibility mechanism as specified in this part, provided
that at all times the owner or operator maintains an effective
financial responsibility mechanism or combination of
mechanisms that satisfies the requirements of 9 VAC
20-170-310 C if the mechanism or mechanisms are submitted
to comply with the requirements of 9 VAC 20-170-310 A and
[ subsection—C—ofthis—section 9 VAC 20-170-330 ] if the
mechanism or mechanisms are submitted to comply with the
requirements of [ subsection-A-ofthis-section 9 VAC 20-170-
330A]

B. After obtaining an alternate financial responsibility
mechanism, or combination of mechanisms, as specified in
this part and written approval from the director, an owner or
operator may cancel [ a the replaced ] financial responsibility
mechanism by providing notice to the provider of financial
responsibility.

9 VAC 20-170-350. Cancellation or
provider of financial responsibility.

nonrenewal by a

A. Except as otherwise provided, a provider of financial
responsibility may cancel or fail to renew a financial
responsibility mechanism by sending a notice of termination
by certified mail to the owner or operator and the [ director
department ].

1. Termination of a surety bond or a letter of credit may not
occur until 120 days after the date on which the [ director
department ] and the owner or operator receive the notice of
termination, as evidenced by the return receipts.

2. Termination of insurance coverage, except for
nonpayment or misrepresentation by the insured may not
occur until 60 days after the date on which the [ director
department ] and the owner or operator receive the notice of
termination, as evidenced by the return receipts.
Termination  for  nonpayment of  premium or
misrepresentation by the insured may not occur until a
minimum of 30 days after the date on which the [ director
department ] and the owner or operator receives the notice
of termination, as evidenced by the return receipts.

B. If a provider of financial responsibility cancels or fails to
renew, the owner or operator must obtain alternate coverage
as specified in this section within 60 days after receipt of the

notice of termination. [ H—the—ewmr—er—eperatepﬁaﬂs—te—ebtam

9 VAC20-170-310-A-6r 9 VAC 20-170-340-A- |

9 VAC 20-170-360. Drawing on a financial responsibility
mechanism.

A. The director may require the surety or institution issuing a
letter of credit to place the amount of funds stipulated by the
board, up to the limit of funds provided by the financial
responsibility mechanism, into the standby trust if:

1. a. The owner or operator fails to obtain and submit an
alternate  financial responsibilty = mechanism, or
combination of mechanisms within 60 days after receiving
notice of cancellation of the surety bond or letter of credit
described in this subsection; or

b. The director determines or suspeets has a reasonable
belief that a deposit of solid wastes and/or regulated
medical wastes into state waters has occurred and so
notifies the owner and operator, or the owner or operator
has notified the [

department ] of a waste deposit into state waters from a
vessel covered by the mechanism; or

2. The conditions of subsection B of this section are
satisfied.
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B. The director may draw on a standby trust fund or funds
when:

1. The director makes a final determination that a waste
deposit has occurred and immediate or long-term cleanup
and/or containment for the waste deposit is needed, or the
beneficial uses of state waters have been impaired as a
result of the waste deposit and the owner and operator,
after appropriate notice and opportunity to comply, have not

conducted cleanup or containment [ as—reguired—under
9 VAC20-170-210-H ]; or

2. The director has received either:

a. Certification from the owner or operator and the
third-party liability claimants and from attorneys
representing the owner or operator and the third-party
liability claimants that a third-party liability claim should be
paid. The certification must be worded identically as
specified in APPENDIX IX, except that instructions in
brackets are to be replaced with the relevant information
and the brackets deleted:;

b. A valid final court order establishing a judgment against
the owner or operator for bodily injury or property damage
caused by a waste deposit from a vessel covered by
financial responsibility under this part and the board
determines that the owner or operator has not satisfied
the judgment.

C. If the director determines that the amount of cleanup and/or
containment costs or beneficial use impact costs and
third-party liability claims eligible for payment under
subsection B of this section may exceed the balance of the
standby trust fund and the obligation of the provider of
financial responsibility, the first priority for payment shall be
the cleanup and containment activities necessary to protect
human health and the environment. The board shall direct
payment from the standby trust fund for third-party liability
claims in the order in which the board receives certifications
under subdivision B 2 a of this section and valid court orders
under subdivision B 2 b of this section.

9 VAC 20-170-370. Replenishment of letters of credit or
surety bonds.

A. If at any time after a standby trust is funded upon the
instruction of the director with funds drawn from a letter of
credit or surety bond, and the amount in the standby trust is
reduced below the full amount of coverage required, the
owner or operator providing the mechanism shall by the
anniversary date of the financial mechanism from which the
funds were drawn:

1. Replenish the value of the financial responsibility
mechanism to equal the full amount of coverage required;
or

2. Acquire another financial responsibility mechanism for
the amount by which funds in the standby trust have been
reduced.

B. For purposes of this section, the full amount of coverage
required is the amount of coverage to be provided under
9 VAC 20-170-300 [, if the owner or operator is demonstrating
for cleanup or containment, ] or 9 VAC 20-170-340 A if the

owner or operator is demonstrating financial responsibility for
liability coverage. If a combination of mechanisms was used to
provide the financial responsibility funds [ whiehk that ] were
drawn upon, replenishment shall occur by the earliest
anniversary date among the mechanisms.

9 VAC 20-170-380. Incapacity of owners, operators or
financial institution.

A. An owner or operator shall notify the [ director department ]
by certified mail of the commencement of a voluntary or
involuntary proceeding under Title 11 (Bankruptcy), U.S.
Code, naming the owner or operator as debtor, within 10 days
after commencement of the proceeding.

B. An owner or operator who fulfills the requirements of this
part by obtaining a trust fund, a letter of credit, a surety bond,
or an insurance policy, will be deemed to be without the
required financial responsibility in the event of bankruptcy of
the trustee or issuing institution, or a suspension or revocation
of the authority of the trustee institution to act as trustee or of
the institution issui