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TITLE 12. HEALTH

STATE MENTAL HEALTH, MENTAL RETARDATION AND SUBSTANCE ABUSE SERVICES BOARD

Title of Regulation: 12 VAC 35-11. Public Participation Guidelines (amending 12 VAC 35-11-10 through 12 VAC 35-11-90; adding 12 VAC 35-11-15 and 12 VAC 35-11-110; repealing 12 VAC 35-11-100).

Statutory Authority: §§ 2.2-4007 and 37.1-10 of the Code of Virginia.

Effective Date:  July 2, 2003.

Agency Contact: Wendy V. Brown, Policy Analyst, Department of Mental Health, Mental Retardation and Substance Abuse Services, P.O. Box 1797, Richmond, VA 23218-1797, telephone (804) 225-2252, FAX (804) 371-0092 or e-mail wbrown@dmhmrsas.state.va.us.

Summary:

The amendments clarify that the board rather than the department has the legal authority to promulgate regulations and include new provisions for periodic review of regulations. Additionally, the proposed provisions incorporate the use of electronic technology to facilitate public participation in the rulemaking process.

Summary of Public Comments and Agency's Response: No public comments were received by the promulgating agency.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 19:5 VA.R. 762-766 November 18, 2002, with the changes identified below. Pursuant to § 2.2-4031 A of the Code of Virginia, the adopted regulation is not published at length; however, the sections that have changed since publication of the proposed are set out.

12 VAC 35‑11‑10. [ No change from proposed. ]

12 VAC 35-11-15. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Board" means the State Mental Health, Mental Retardation and Substance Abuse Services Board.

"Department" means the Department of Mental Health, Mental Retardation and Substance Abuse Services.

"Notification lists" means lists used by the board to notify persons or entities pursuant to these regulations. Such lists may include lists maintained electronically through a state website (e.g., Virginia Regulatory Townhall) or by any other means.

[ "Virginia Register" means the publication issued under the provisions of Article 6 (§ 2.2-4031 et seq.) of the Administrative Process Act (§ 2.2-4000 et seq.). ]

"Virginia Regulatory Townhall" means the state website that is accessible to the public and used to document regulatory changes and solicit public participation in the regulatory development process. The website address for the Virginia Regulatory Townhall is http://www.townhall.state.va.us.

12 VAC 35‑11‑20. [ No change from proposed. ]

12 VAC 35‑11‑30. [ No change from proposed. ]

12 VAC 35‑11‑40. Petition for rulemaking.

A. As provided in § 9‑6.14:7.1 2.2-4007 of the Code of Virginia, any person may petition the Department of Mental Health, Mental Retardation and Substance Abuse Services board to develop a new regulation or amend an existing regulation.

B. A petition shall include but need not be limited to the following:

1. The petitioner's name, mailing address, telephone number, and, if applicable, the organization represented in the petition.

2. The number and title of the regulation to be addressed [ , if applicable ].

3. [ A description of the regulatory problem or need to be addressed The substance and purpose of the rulemaking that is requested ].

4. A recommended addition, deletion, or amendment to the regulation.

[ 5. A reference to the legal authority of the board to take the action requested. ]

C. The Department of Mental Health, Mental Retardation and Substance Abuse Services board shall receive, consider and respond to a petition [ within 180 days as provided in § 2.2-4007 A of the Code of Virginia. ].

D. Nothing herein shall prohibit the Department of Mental Health, Mental Retardation and Substance Abuse Services board from receiving information from the public and proceeding on its own motion for rulemaking.

12 VAC 35‑11‑50. Notice of Intended Regulatory Action.

A. The Notice of Intended Regulatory Action (NOIRA) shall [ state the purpose of the action and a brief statement of the need or problem the proposed action will address describe the subject matter and intent of the planned regulation ].

B. The Notice of Intended Regulatory Action NOIRA shall indicate whether the Department of Mental Health, Mental Retardation and Substance Abuse Services board intends to hold a public hearing on the proposed regulation after it is published. If the Department of Mental Health, Mental Retardation and Substance Abuse Services board does not intend to hold a public hearing, it shall state the reason in the Notice of Intended Regulatory Action NOIRA.

C. The Notice of Intended Regulatory Action shall state that a public hearing will be scheduled, if, during the 30‑day comment period, the Department of Mental Health, Mental Retardation and Substance Abuse Services receives requests for a hearing from at least 25 persons. If, prior to the close of the 30-day comment period on the NOIRA, the board receives requests for a public hearing on the proposed regulation from at least 25 persons, such hearing shall be scheduled.
12 VAC 35‑11‑60 through 12 VAC 35-11-110. [ No change from proposed. ]

VA.R. Doc. No. R02-77; Filed May 12, 2003, 9:57 a.m.

* * * * * * * *

Title of Regulation: 12 VAC 35-40. Mandatory Certification/Licensure Standards for Treatment Programs for Residential Facilities for Children (repealing 12 VAC 35-40-10 through 12 VAC 35-40-340).

Title of Regulation: 12 VAC 35-45. Regulations for Providers of Mental Health, Mental Retardation and Substance Abuse Residential Services for Children (adding 12 VAC 35-45-10 through 12 VAC 35-45-200).

Statutory Authority: §§ 37.1-10, 37.1-179.1, and 37.1-182 of the Code of Virginia.
Effective Date: August 1, 2003.
Agency Contact: Leslie Anderson, Director, Office of Licensing, Department of Mental Health, Mental Retardation and Substance Abuse Services, P.O. Box 1797, Richmond, VA 23218-1797, telephone (804) 786-1747, FAX (804) 692-0066 or e-mail landerson@dmhmrsas.state.va.us.

Summary:

The action repeals the Mandatory Certification/Licensure Standards for Treatment Programs for Children (12 VAC 35-40) and replaces them with the proposed Regulations for Providers of Mental Health, Mental Retardation and Substance Abuse Residential Services for Children (12 VAC 35-45). Services covered by the regulation include a wide range of residential services from small group homes to large residential treatment facilities.

The majority of the changes reorganize and streamline the regulatory requirements and delete provisions that are redundant or that conflict with other regulations. The changes delete or revise provisions that were outdated as a result of changes in current treatment practices to reflect current standards of care. The provisions regarding behavior management and time-out practices are amended to require that time limits for time outs be developmentally appropriate. A provision is added to require providers to monitor medication errors on a quarterly basis and use that information to aid in staff development.

Summary of Public Comments and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 19:3 VA.R. 424-430 October 21, 2002, with the changes identified below. Pursuant to § 2.2-4031 A of the Code of Virginia, the adopted regulation is not published at length; however, the sections that have changed since publication of the proposed are set out.

CHAPTER 45.
REGULATIONS FOR PROVIDERS OF MENTAL HEALTH, MENTAL RETARDATION, AND SUBSTANCE ABUSE RESIDENTIAL SERVICES FOR CHILDREN.

12 VAC 35-45-10. Definitions.

The following words and terms when used in this chapter shall have the following meanings unless the context clearly indicates otherwise:

"Care" or "treatment" means a set of individually planned interventions, training, habilitation, or supports that help a resident obtain or maintain an optimal level of functioning, reduce the effects of disability or discomfort, or ameliorate symptoms, undesirable changes or conditions specific to physical, mental, behavioral, or social functioning.

"Commissioner" means the Commissioner of the Department of Mental Health, Mental Retardation and Substance Abuse Services or his authorized agent.

"Counseling" means certain formal treatment interventions such as individual, family, and group modalities, which provide for support and problem solving. Such interventions take place between provider staff and the resident, families, or groups and are aimed at enhancing appropriate psychosocial functioning or personal sense of well-being.

"Crisis" means any acute emotional disturbance in which a resident presents an immediate danger to self or others or is at risk of serious mental or physical health deterioration caused by acute mental distress, behavioral or situational factors, or acute substance abuse related problems.

"Crisis intervention" means those activities aimed at the rapid management of a crisis.

"Department" means the Virginia Department of Mental Health, Mental Retardation and Substance Abuse Services.

"Medication" means prescribed and over-the-counter drugs.

"Medication administration" means the direct application of medications by injection, inhalation, or ingestion or any other means to a resident by (i) persons legally permitted to administer medications or (ii) the resident at the direction and in the presence of persons legally permitted to administer medications.

"Mental retardation" means substantial subaverage general intellectual functioning that originates during the development period and is associated with impairment in adaptive behavior. It exists concurrently with related limitations in two or more of the following applicable adaptive skill areas: communication, self-care, home living, social skills, community use, self-direction, health and safety, functional academics, leisure, and work.

"On-site" means services that are delivered by the provider and are an integrated part of the overall service delivery system.

"Residential treatment program" means 24-hour, supervised, medically necessary, out-of-home programs designed to provide necessary support and address mental health, behavioral, substance abuse, or training needs of a child or adolescent in order to prevent or minimize the need for more intensive inpatient treatment. Services must include, but shall not be limited to, assessment and evaluation, medical treatment (including medication), individual and group counseling, and family therapy necessary to treat the child. Active treatment shall be required. The service must provide active treatment or training beginning at admission and it must be related to the resident’s principle diagnosis and admitting symptoms. These services do not include interventions and activities designed only to meet the supportive nonmental health special needs, including but not limited to personal care, habilitation or academic educational needs of the resident.

"Restraint" means the use of an approved mechanical device, physical intervention or hands-on hold, or pharmacologic agent to involuntarily prevent a resident receiving services from moving his body to engage in a behavior that places him or others at risk. This term includes restraints used for behavioral, medical, or protective purposes.

1. A restraint used for "behavioral" purposes means the use of an approved physical hold, a psychotropic medication, or a mechanical device that is used for the purpose of controlling behavior or involuntarily restricting the freedom of movement of the resident in an instance in which there is an imminent risk of a resident harming himself or others, including staff when nonphysical interventions are not viable and safety issues require an immediate response.

2. A restraint used for "medical" purposes means the use of an approved mechanical or physical hold to limit the mobility of the resident for medical, diagnostic, or surgical purposes and the related post-procedure care processes when the use of such a device is not a standard practice for the resident’s condition.

3. A restraint used for "protective" purposes means the use of a mechanical device to compensate for a physical deficit when the resident does not have the option to remove the device. The device may limit a resident’s movement and prevent possible harm to the resident (e.g., bed rail or geri-chair) or it may create a passive barrier to protect the resident (e.g., helmet).

4. A "mechanical restraint" means the use of an approved mechanical device that involuntarily restricts the freedom of movement or voluntary functioning of a limb or a portion of a person’s body as a means to control his physical activities, and the resident receiving services does not have the ability to remove the device.

5. A "pharmacological restraint" means a drug that is given involuntarily for the emergency control of behavior when it is not standard treatment for the resident’s medical or psychiatric condition.

6. A "physical restraint" (also referred to "manual hold") means the use of approved physical interventions or "hands-on" holds to prevent a resident from moving his body to engage in a behavior that places him or others at risk of physical harm. Physical restraint does not include the use of "hands-on" approaches that occur for extremely brief periods of time and never exceed more than a few seconds duration and are used for the following purposes:

a. To intervene in or redirect a potentially dangerous encounter in which the resident may voluntarily move away from the situation or hands-on approach; or

b. To quickly de-escalate a dangerous situation that could cause harm to the resident or others.

[ “Serious incident” means:
1. Any accident or injury requiring treatment by a physician;

2.  Any illness that requires hospitalization;

3.  Any overnight absence from the facility without permission;

4.  Any runaway; or

5.  Any event that affects, or potentially may affect, the health, safety or welfare of any resident being served by the provider. ]

"Serious injury" means any injury resulting in bodily hurt, damage, harm, or loss that requires medical attention by a licensed physician.

"Service" or "services" means individually planned interventions intended to reduce or ameliorate mental illness, mental retardation or substance addiction or abuse through care and treatment, training, habilitation or other supports that are delivered by a provider to residents with mental illness, mental retardation, or substance addiction or abuse.

"Social skill training" means activities aimed at developing and maintaining interpersonal skills.

"Time out" means assisting a resident to regain emotional control by removing the resident from his immediate environment to a different, open location until he is calm or the problem behavior has subsided.

12 VAC 35-45-20 through 12 VAC 35-45-190. [ No change from proposed. ]

12 VAC 35-45-200. Emergency reporting.

A. Any serious incident, [ accident, serious injury as defined by these regulations, unexplained absence ] or death of a resident [ ; any overnight absence from the facility without permission; any runaway; and any other unexplained absence ] shall be reported to the Office of Licensing within 24 hours. Such reports shall include:

1. The date and time the incident occurred;

2. A brief description of the incident;

3. The action taken as a result of the incident;

4. The name of the person who completed the report;

5. The name of the person who made the report to the placing agency, guardian, or other applicable authorities; and

6. The name of the person to whom the report was made.

B. In the case of a serious injury or death, the report shall be made on forms approved by the department.

VA.R. Doc. No. R02-78; Filed May 12, 2003, 9:58 a.m.
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