FINAL REGULATIONS

For information concerning Final Regulations, see Information Page.

Symbol Key

Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricken indicates 
text to be deleted. [Bracketed language] indicates a change from the proposed text of the regulation.

Final Regulations

Final Regulations


TITLE 18. PROFESSIONAL AND OCCUPATIONAL LICENSING

REAL ESTATE BOARD

Title of Regulation: 18 VAC 135-40. Time-Share Regulations (amending 18 VAC 135-40-20, 18 VAC 135-40-50, 18 VAC 135-40-60, 18 VAC 135-40-80, 18 VAC 135-40-110, [ 18 VAC 135-40-140, ] 18 VAC 135-40-150, 18 VAC 135-40-160, 18 VAC 135-40-420, and 18 VAC 135-40-430; repealing 18 VAC 135-40-10, 18 VAC 135-40-30, 18 VAC 135-40-40, 18 VAC 135-40-70, 18 VAC 135-40-90, 18 VAC 135-40-120, 18 VAC 135-40-130, 18 VAC 135-40-170 through 18 VAC 135-40-410, and 18 VAC 135-40-440 through 18 VAC 135-40-530).

Statutory Authority: §  55-396 of the Code of Virginia.
Effective Date: July 2, 2003.
Agency Contact: Christine Martine, Executive Director, Real Estate Board, 3600 W. Broad Street, Richmond, VA 23230, telephone (804) 367-8537, FAX (804) 367-2475 or e-mail oneal@dpor.state.va.us.

Summary:

The amendments eliminate duplication with the statutes, streamline the explanation of the registration and annual report process, and further clarify the regulations.

Summary of Public Comments and Agency's Response: A summary of comments made by the public and the agency's response may be obtained from the promulgating agency or viewed at the office of the Registrar of Regulations.

REGISTRAR'S NOTICE: The proposed regulation was adopted as published in 18:23 VA.R. 3061-3075 July 29, 2002, with the additional changes shown below. Therefore, pursuant to § 2.2-4031 A of the Code of Virginia, the text of the final regulation is not set out at length; however, the  changes from the proposed regulation are printed below.

18 VAC 135‑40‑10 through 18 VAC 135‑40-90. [ No change from proposed. ]
18 VAC 135‑40‑110. Time‑share marketing standards.

A. No promise, assertion, representation or statement of fact or opinion in connection with a time‑share marketing activity shall be made which is false, inaccurate or misleading by reason of inclusion of an untrue statement of a material fact or omission of a statement of a material fact relative to the actual or intended characteristics, circumstances or features of the time‑share project or a time‑share.

B. There shall be no indication that an improvement will be built or placed in the time‑share project unless the developer has sufficient financial assets and a bona fide intention to complete the improvement as represented.

C. B. No promise, assertion, representation or statement of fact or opinion made in connection with a time‑share marketing activity and relating to a time‑share project not registered shall, by its express terms, induce, solicit or encourage a contract for sale or performing some other act which would create or purport to create a legal or equitable interest in the time‑share other than a security interest in [ or ] a nonbinding reservation of the time‑share, when to do so would circumvent the provisions of this the Virginia Real Estate Time-Share Act.

18 VAC 135‑40‑120. [ No change from proposed. ]

18 VAC 135‑40‑130. [ No change from proposed. ]

[ 18 VAC 135-40-140. Preparation and distribution of public offering statement.


A. The public offering statement shall be clear and legible with pages numbered sequentially. Only a blank cover or a cover bearing identifying information may be used. Except as elsewhere provided, no portion of the public offering statement may be underscored, italicized or printed in larger, heavier or different color type than the remainder of the public offering statement. The first page(s) page of the public offering statement shall conform to the specimen appended as Appendix A to this chapter and made a part hereof.


B. The developer may include as part of the public offering statement a receipt page printed in such a way that the developer may obtain verification that a prospective purchaser has received the public offering statement. The receipt page shall include the effective date of the public offering statement as well as a place for the date of delivery and signature lines for the prospective purchaser. The authorized receipt page in proper form, duly executed, shall be evidence that the public offering statement was delivered.


C. The developer shall distribute a current public offering statement to any prospective purchaser before such purchaser executes a contract to purchase a time-share. ]

18 VAC 135‑40‑150. Nature of information to be included in public offering statement.

A. The provisions of § 55‑374.1 55-374 of the Code of Virginia and 18 VAC 135‑40‑100 through 18 VAC 135‑40‑390 of this chapter shall be strictly construed to promote full and accurate disclosure in the public offering statement [ and, thereby, to protect the interests of purchasers of the characteristics of and material circumstances affecting the time-share project and the characteristics of the time-share(s) being offered ].

B. The requirements for disclosure are not exclusive. In addition to expressly required information, the developer shall disclose all other available information which may reasonably be expected to affect the decision of the ordinarily prudent purchaser to accept or reject the offer of a time‑share. The developer shall disclose any additional information necessary to make the required information not misleading. No information may be presented in such a fashion as to obscure the facts, to encourage a misinterpretation of the facts or otherwise to mislead a purchaser.

C. No information shall be incorporated by reference to an extrinsic source which is not readily available or already known to an ordinary purchaser. Whenever required information is not known or not reasonably available, such fact shall be stated in the public offering statement with a brief explanation. Whenever special circumstances exist which would render required disclosure inaccurate or misleading, the required disclosure shall be modified to accomplish the purpose of the requirement or the disclosure shall be omitted, provided that such modification or omission promotes full and accurate disclosure.

D. Disclosure shall be made of pertinent facts, events, conditions or other states of affairs which the developer has reason to believe will occur or exist in the future or which the developer intends to cause to occur or to exist in the future. Disclosure relating to future facts, events, or conditions shall be limited by the provisions of subsection F hereof.

E. D. The public offering statement shall be as brief as is consistent with full and accurate disclosure. In no event shall the public offering statement be made so lengthy or detailed as to discourage close examination. Duplication and unnecessary legal language is discouraged.

F. E. Expressions of opinion in the public offering statement shall be deemed inconsistent with full and accurate disclosure unless there is ample an existing foundation in fact for the opinion expressed therein; provided, however, that this sentence shall not affect in any way the developer's duty to set forth a projected budget for the time‑share estate program's operation.

G. F. Except for brief excerpts therefrom, the public offering statement shall not incorporate verbatim portions of the time‑share instrument or other documents. The developer is encouraged in the public offering statement to direct the purchaser's attention may be directed to pertinent portions of the [ time-share ] instrument or documents attached to the public offering statement which are too lengthy to incorporate verbatim where required disclosures can be found, and if incorporated by reference, shall be deemed to be a part of the public offering statement.

H. G. Maps, photographs and drawings may be utilized in the public offering statement, provided that such utilization use promotes full and accurate disclosure of the required characteristics [ of and material circumstance affecting the time-share project and the characteristics of the time-share(s) being offered ].

18 VAC 135‑40‑160. Readability of public offering statement.

The public offering statement shall be clear and understandable. The public offering statement may be written in narrative, question and answer, or other form selected by the developer so long as all information required by the [ Virginia ] Real Estate Time‑Share Act and this chapter is included in a clear and understandable manner. Use of defined terms in the [ Virginia ] Real Estate Time-Share Act in writing the public offering statement is encouraged. Determination as to compliance with the standards of this paragraph are section is within the exclusive discretion of the board.

18 VAC 135‑40‑170 through 18 VAC 135‑40-420. [ No change from proposed. ]

18 VAC 135‑40‑430. Filing of amended public offering statement.

A. The developer shall promptly file with the board a copy of [ an the ] amended public offering statement [ generated pursuant to 18 VAC 135-40-420 ]. Unless subsection D hereof applies, the developer shall, as a part of such filing, update the application for registration on file with the board either by filing a new application or by advising the board of changes in the information contained in a previously filed application or file new or substitute documents. In the case of a public offering statement (i) amended other than in connection with a material change or (ii) presumed current pursuant to 18 VAC 135‑40‑450 of this chapter the filing shall indicate the date of amendment. The filing shall be dated by the developer and its receipt dated by the board. The amended public offering statement shall be effective upon its receipt by the board.
B. Unless subsection D hereof applies, the board shall issue a notice of filing within five business days following receipt in proper form of the materials required by subsection A hereof. The board shall review the amended public offering statement and supporting materials to determine whether the amendment complies with 18 VAC 135‑40‑420 of this chapter. At such time as the board affirmatively determines that the amendment complies with 18 VAC 135‑40‑420 of this chapter but not later than the 30th day following issuance of the notice of filing, it shall enter an order designating the amended form and content of the public offering statement to be used. Such order shall provide that previous orders designating the form and content of the public offering statement for use are superseded.

C. If the board determines, pursuant to subsection B hereof, that an amendment to the public offering statement does not comply with 18 VAC 135‑40‑420 of this chapter it shall immediately, but in no event later than the 20th day following issuance of the notice of filing enter an order declaring the amendment not in compliance with 18 VAC 135‑40‑420 of this chapter and specifying the particulars of such noncompliance. In the case of a public offering statement amended other than in connection with a material change, the order shall relate back to the date of amendment. If neither of the orders provided for by this subsection C and subsection B hereof are entered within the time allotted, the amendment shall be deemed to comply with 18 VAC 135‑40‑420 of this chapter. The developer may, at a time, correct and refile an amended public offering statement; provided, however, that if an order of noncompliance has been entered with respect to the amendment, all of the provisions of subsections A and B hereof and this subsection C shall apply to such refiling.

D. If the material change which resulted in amendment of the public offering statement was an expansion of the time‑share project, the developer shall file an amendment to the application for registration of the additional units, provided, that no such amendment need be filed for units previously registered. Any such amendment to the application for registration shall be subject to all of the provisions of Part II (18 VAC 135‑40‑50 et seq.) and the board shall observe the procedures of 18 VAC 135‑40‑430 of this chapter in regard to the application. Documents then on file with the board and not changed in connection with the creation of additional units need not be refiled, provided that the amendment indicates that such documents are unchanged.

E. In each case in which an amendment B. When an amended document [ pursuant to 18 VAC 135-40-420 ] is filed pursuant to this section and the manner of its amendment is with the board, and the amendments are not apparent on the face of the document, the developer shall provide an indication of the manner and extent of amendment document shall be redlined, highlighted or otherwise marked to indicate the changes.

18 VAC 135‑40‑440 through 18 VAC 135-40-530. [ No change from proposed. ]
NOTICE: The forms used in administering 18 VAC 135-40, Time‑Share Regulations, are not being published due to the number of pages; however, the name of each form is listed below. The forms are available for public inspection at the Real Estate Board, 3600 W. Broad Street, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Appendix A -- Public Offering Statement [ (eff. 7/03) ].

Application for Registration of Time-Share.

VA.R. Doc. No. R01-118; Filed May 14, 2003, 12:04 p.m.
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