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TITLE 22. SOCIAL SERVICES

STATE BOARD OF SOCIAL SERVICES

Title of Regulation: 22 VAC 40-250. Agency Placement Adoptions -- AREVA (amending 22 VAC 40-250-10 and 22 VAC 40-250-20).

Statutory Authority: §§ 63.2-217 and 63.2-900 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until August 1, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Karin Clark, Adoption Program Consultant, Department of Social Services, 730 E. Broad Street, Richmond, VA 23219, telephone (804) 692-1251, FAX (804) 692-1284, or e-mail kac900@dss.state.va.us.

Basis: Section 63.2-217 of the Code of Virginia provides that the State Board shall adopt such regulations as necessary or desirable to carry out the purpose of Title 63.2 of the Code of Virginia. Section 63.2-900 of the Code of Virginia provides that a local board shall adopt regulations for the provision of foster care services directed toward the permanent planning for children in the custody of or placed by local boards. 

Purpose: The regulation provides guidelines for the Adoption Resource Exchange of Virginia (AREVA) registration and operations. AREVA is an essential tool for recruiting adoptive families for waiting children. Without registration of a child with AREVA, the child is likely to remain in foster care for a longer period of time before achieving permanency with an adoptive family. Therefore, the regulation is essential to protect the health, safety, and welfare of waiting children in foster care.

The regulation was enacted in 1989, based on the practices and population of children waiting for adoptive families at that time. The proposed amendments will make the regulation consistent with other applicable regulations relative to the children registered, provide agencies adequate time to register children and families, and update the regulation by omitting obsolete terms and references. An amendment is also needed to lengthen the time for child registration following termination of parental rights from 30 to 60 days. This is to ensure that the agency has sufficient time to receive the court order terminating parental rights before the child is registered with AREVA. Other amendments are necessary to delete obsolete language and to include reference to an automated adoption exchange.

Substance: An amendment to the regulation is necessary to make the AREVA registration criteria for children consistent with criteria for adoption subsidy eligibility. The children registered with AREVA are those determined to have special needs or individual characteristics that make them hard to place for adoption, thus making them eligible to receive adoption subsidy. The regulation which addresses special needs and adoption subsidy criteria (22 VAC 40-260) is also being amended. It is important that both regulations reflect the same criteria.

An amendment is also needed to lengthen the timeframe for child registration following termination of parental rights. This is to ensure that the agency has sufficient time to receive the court order terminating the parental rights before registering the child with AREVA. Other amendments are necessary to delete obsolete language and to include reference to an automated adoption exchange.

Issues: The advantage of the regulation to the public, agency, and Commonwealth is that uniform policies for administering AREVA will remain in effect. The advantage of the proposed amendments to the public, agency, and Commonwealth is that the AREVA registration criteria will be updated to more adequately reflect the population in care and be consistent with other related regulations, thus enhancing AREVA’s function as an effective tool for facilitating the placement of children. There are no disadvantages to the public or Commonwealth.

Fiscal Impact: There is no anticipated fiscal impact of amending the regulation.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The proposed regulations will expand the maximum time for registration with adoption resource exchange program from 30 to 60 days following termination of parental rights and update and clarify the regulation to reflect current practices.

Estimated economic impact. These regulations contain standards and procedures for Virginia’s adoption resource exchange (AREVA) program. AREVA program maintains photo listings and narratives of children waiting for adoption. Current regulations require registration with AREVA within 30 days of termination of parental rights. However, the Department of Social Services indicates that the 30-day requirement is unrealistic because (1) official court documents confirming termination of parental rights are frequently not available within this timeframe and (2) actual registration process generally takes longer. Thus, it is proposed to increase the maximum timeframe for registration with AREVA from 30 to 60 days.

This proposed change will make the regulations consistent with the actual registration timeframe followed in practice and improve compliance with the established timeframe in the regulations, but is not expected to have any significant fiscal or economic effects.

In addition, the proposed regulations include several other updating and clarifying changes to reflect other current practices. For example, references to adoptive placement plan will be deleted, as it is no longer used by local agencies. Similarly, these changes are not likely to create any significant economic effects.

Businesses and entities affected. The proposed regulations apply to each of the 121 local departments of social services in the Commonwealth. Currently, there are 549 children registered with AREVA.

Localities particularly affected. The proposed regulation applies statewide.

Projected impact on employment. The proposed regulation is not expected to have any impact on employment in Virginia.

Effects on the use and value of private property. The proposed regulation is not expected to have any significant effects on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) make the AREVA registration criteria for children consistent with the changes being made to the criteria for special needs and adoption subsidy (22 VAC 40-260); (ii) lengthen the timeframe for child registration following termination of parental rights from 30 to 60 days; (iii) delete obsolete language; and (iv) include reference to an automated adoption exchange.

22 VAC 40‑250‑10. Definitions.

The following words and terms, when used in this chapter, shall have the following meaning, meanings unless the context clearly indicates otherwise:

"Adoption" means a legal process in which a person's rights and duties toward birth parents are terminated and similar rights and duties are established with a new family.

"Adoptive placement plan" means a written plan for finding a permanent adoptive placement for a child.

"Agency" means a local Department of Public Welfare or Social Services.

"Agency placement adoption" means an adoption in which a child is placed in an adoptive home by an agency or child‑placing agency which has custody of the child.

"AREVA" means the Adoption Resource Exchange of Virginia which maintains a registry and photo‑listing of children and families waiting for adoption.

"Child" means any person under 18 years of age.

"Child placing agency" means any agency licensed to place children in foster homes or adoptive homes.

"Child with special needs" means any child in the custody of an agency or child placing agency who is legally free for adoption; and:

1. For whom it has been determined that the child is unlikely to be adopted within a reasonable period of time due to one or more factors including, but not limited to: The state has determined is unlikely to return home because of termination of parental rights.

2. Has individual characteristics that make the child hard to place including:
a. Physical, mental, or emotional condition existing prior to adoption;

b. Hereditary tendency, congenital problem or birth injury leading to substantial risk of future disability;

c. Individual circumstances of the child related to age, racial or ethnic background or close relationship with one or more siblings or foster parents.

3. Has had reasonable efforts made to place without subsidy.

2. 4. For whom the above conditions were present at the time of adoption, but not diagnosed until after entry of the final order of adoption, and no more than one year has elapsed since the diagnosis is not more than 12 months old.
22 VAC 40‑250‑20. The Adoption Resource Exchange of Virginia.

The purpose of AREVA is to increase opportunities for children to be adopted by providing services to agencies having custody of these children.

1. Services provided by AREVA shall include:

a. Maintaining a registry of children awaiting adoption and a registry of approved families waiting for adoption;

b. Preparing and distributing a photo‑listing of special needs children awaiting adoption and a photo‑listing of families awaiting special needs children;

c. Providing information and referral services for children who have special needs to link agencies with other adoption resources;

d. Providing on‑going recruitment for waiting children;

e. Providing consultation and technical assistance to agencies in finding adoptive families for waiting children; and

f. Monitoring agency compliance with:

(1) Legal requirements for adoption; and

(2) State board policy on registering children and families; and .

(3) Submission and completion of the Adoptive Placement Plan.

2. Registration requirements.

a. Registration of children.

(1) All children shall be registered with AREVA within 30 60 days of termination of parental rights if:

(a) The goal is adoption;

(b) The child is legally free for adoption;

(c) The agency has the authority to place for adoption; and

(d) Adoptive placement has not occurred.

(2) A copy of the plan for adoptive placement and the court commitment or permanent entrustment agreements shall be submitted by the agency with the child's registration forms.

b. Registration of families.

(1) Approved families shall be registered within 30 60 days after the date of approval if they are expressing interest in adopting children who are:

(a) Six years of age and over;

(b) Members of sibling groups;

(c) Physically, mentally, or emotionally disabled; or

(d) Black, biracial, or members of other minority races.

(2) Approved families expressing interest in adopting healthy white children up to the age of six may be registered with AREVA upon request of the family.

3. Photo‑listing procedures.

a. Local agencies may request a 60‑day deferment from the photo‑listing for children and families when:

(1) A family has been identified, including foster parents, and placement is pending;

(2) The child or family shall be featured in the photo‑listing the month following expiration of the deferment period, unless an adoptive home placement agreement has been signed.

b. An additional 30-day deferment may be granted once at the discretion of AREVA staff.

b. c. AREVA staff shall make the determination about which children and families to feature in the photo‑listing. The decision will be based on the needs of waiting children and on the types of families waiting for placement.

4. Agency responsibilities.

a. The agency shall be responsible for local recruitment of prospective adoptive families.

b. The agency registering the child or family shall inform AREVA immediately of:

(1) Changes in the status of the child or family;

(2) Placements for adoptive purposes;

(3) Withdrawals of the child or family from AREVA.

c. The agency shall provide families selected for a particular child with full factual information that the agency has on the child and the child's birth family, except that which would reveal the identity of the child's birth family. The information provided shall include complete medical and psychological reports.

d. The agency shall explore with the family selected for a particular child the family's ability to fully or partially meet financial costs related to any special needs the child may have. If it is determined that the child has special needs and is eligible for subsidy, the agency shall inform the adoptive parents of the child's eligibility for subsidy.

e. The agency shall obtain the consent of the Commissioner of Social Services prior to placing a child out of state.

5. Resource utilization. When indicated, AREVA shall consult with the agency regarding the need to explore additional resources.

a. AREVA staff may recommend referral of a child to a specialized adoption agency.

b. AREVA staff shall routinely register a child with the national adoption exchange after the child has been in the photo‑listing for 60 days, unless a placement is pending.

c. AREVA shall be responsible for statewide recruitment of prospective adoptive families.

d. AREVA will automatically feature children on the state’s electronic exchange system. AREVA staff shall make the determination about which children and families to feature. The decision will be based on the needs of the waiting children and on the types of families waiting for placement.
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* * * * * * * *

Title of Regulation: 22 VAC 40-260. Agency Placement Adoptions -- Subsidy (amending 22 VAC 40-260-10 and 22 VAC 40-260-20).

Statutory Authority: §§ 63.2-217, 63.2-900 and 63.2-1303 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until August 1, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Karin Clark, Adoption Program Consultant, Department of Social Services, 730 East Broad Street, Richmond, VA 23219-1849, telephone (804) 692-1251, FAX (804) 692-1284, or e-mail kac900@dss.state.va.us.

Basis: Section 63.2-217 of the Code of Virginia provides that the State Board of Social Services shall adopt such regulations as necessary or desirable to carry out the purpose of Title 63.2 of the Code of Virginia. Section 63.2-900 of the Code of Virginia provides that a local board shall adopt regulations for the provision of foster care services directed toward the permanent planning for children in the custody of or placed by local boards.

Purpose: Many of Virginia’s waiting children have physical, mental, and emotional challenges that make them difficult to place in adoptive homes. Adoption subsidy facilitates their placement into adoptive homes by providing the adoptive family with additional resources in order to meet the child’s special needs. The regulation facilitates permanency through adoption for children with special needs who might otherwise languish in foster care. The regulation is, therefore, essential to their health, safety, and welfare. 22 VAC 40-260 establishes administrative guidelines necessary for local agencies to administer adoption subsidy and is essential for this reason.

Proposed amendments would update the special needs criteria to more accurately reflect the population of waiting children, increase accountability in the administration of subsidy, and provide clarity on several topics. The regulation was established in 1989 and amendments are necessary to incorporate references to the 1997 Adoption and Safe Families Act and other statutory mandates which have taken affect since 1989.

One amendment pertains to appeal rights. Virginia’s adoption assistance program receives funding from Title IV-E of the Social Security Act. Title IV-E requires the state to provide for granting an opportunity for a fair hearing to any individual whose claim for IV-E benefits is denied or not acted upon within reasonable time. Appeal rights for adoptive parents and applicants have been added to 22 VAC 40-260. As a result, the need for a separate regulation singly addressing appeals is eliminated and appeal rights are retained; thus, 22 VAC 40-270, Appeals, will be repealed.

Substance: The majority of the proposed changes are intended to clarify existing requirements and provide practice guidance. Substantive changes are as follows:

Special needs criteria are revised to more accurately reflect the children in care by amending the characteristic related to minority or mixed racial heritage by adding a minimum age of 3 years.

Language regarding when reasonable efforts have been made to place a child without subsidy is replaced with less restrictive language that requires the child be registered and photo-listed with AREVA. This is consistent with Title IV-E requirements regarding reasonable efforts.

Appeal rights for adoptive parents and applicants have been added.

Issues: The advantage to the public, agency, and Commonwealth in retaining and amending the regulation is that adoption subsidy, which facilitates the adoptive placement of children with special needs, will continue to be administered according to state and federal requirements. The proposed amendments will update the special needs criteria and clarify key requirements.

There are no disadvantages to the public or Commonwealth.

Fiscal Impact: There is no anticipated fiscal impact of amending the regulation.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Department of Social Services (DSS) proposes to revise its adoption subsidy regulations. Specific changes include (i) removing the requirement to feature a child in AREVA photo listing for a period of 30 days to qualify for the subsidy, (ii) clarifying that renegotiation of the adoption subsidy is required when the adopted child enters foster care or physical custody becomes the responsibility of the Commonwealth and that the applicability of appeals procedures is limited to adoption subsidy decisions.

Estimated economic impact. The purpose of the adoption subsidy is to facilitate adoptions of hard to place children, or children with special needs by providing federal and state financial assistance to families adopting such children. The Social Security Act1 requires that reasonable efforts be made to place these children without the adoption subsidy in addition to other qualifying criteria for the adoption assistance. Currently, a reasonable effort is deemed to be made in the Commonwealth if the child is registered and featured in Virginia’s adoption resource exchange system (AREVA) photo listing for a period of 30 days. The proposed changes will remove the 30-day requirement, so that as soon as the registered child is featured in the photo listing, the reasonable effort criterion will be met and a placement with the adoption subsidy can proceed.

This change will affect those children for whom a family is available for adoption with subsidy within the 30-day photo listing period. The proposed change will allow adoption of these children immediately after being featured as opposed to waiting up to a month. In fiscal year 2002, approximately 103 adopted children were photo listed. This change will apply to a subset of these children who were adopted within the initial 30 days of listing. According to DSS, while AREVA photo listing facilitates adoptions without the subsidy in the long term, it is almost never the case that children on the photo list are adopted within the initial 30 days. Thus, no significant economic effect is expected from this change.

However, in the event that a child is being placed without having to wait 30 days for an adoption without the subsidy, a number of economic effects could be expected. First, provided the level of care provided by a family receiving and not receiving financial assistance does not differ, earlier placement of a special needs child with an adoptive parent is almost certainly expected to benefit the child being adopted. Second, families who wish to adopt with financial assistance would also benefit from this change, as the adoption process would be expedited. Third, an expedited adoption process may produce some administrative cost savings. On the other hand, this change would reduce the chance of these children being adopted by families who do not wish to receive financial assistance. As a result, the adoption assistance would be provided to more families and the need for subsidy funds would increase. Although these are potential effects, they would occur only when children are placed without having to wait the initial 30-day listing period, which is believed to be an unlikely event given DSS’s experience with the adoption program.

Additionally, the proposed changes include two clarifications. One clarification is that the renegotiation of the adoption subsidy is required when the adopted child enters foster care or physical custody becomes the responsibility of the Commonwealth. According to DSS, this change is a clarification of the current language, as this requirement already exists under 22 VAC 40-260 D. Similarly, it will be clarified that the applicability of appeals procedures is limited to adoption subsidy decisions rather than actual placement decisions. As a part of making these clarifications, DSS proposes to repeal 22 VAC 40-270 and moving some of its provisions to 22 VAC 40-260. Because these changes are mere clarifications, they are not expected to create any significant economic effects.

Businesses and entities affected. The proposed regulations apply to each of the 121 local departments of social services in the Commonwealth. Approximately 103 adopted children who were photo listed in AREVA annually are subject to the change in the 30-day photo listing requirement.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. The effect of proposed changes on employment is unlikely to be significant.

Effects on the use and value of private property. The proposed changes are unlikely to have a significant effect on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

The proposed amendments (i) remove the requirement to feature a child in Virginia's Adoption Resource Exchange System (AREVA) photo listing for a period of 30 days to qualify for adoption subsidy; (ii) clarify that adoption subsidy agreements can be renegotiated when the adopted child enters foster care or physical custody becomes the responsibility of the Commonwealth; and (iii) provide a right of appeal provision for adoptive parents and applicants to appeal agency decisions related to adoption assistance. The proposed appeal provision is language taken from 22 VAC 40-270, which is being repealed. The proposed appeal provision is narrower than the appeal provisions found in 22 VAC 40-270, which grants adoptive parents and applicants a right to appeal all service and policy related agency decisions.

22 VAC 40‑260‑10. Definitions.

The following words and terms, when used in this chapter, shall have the following meaning, meanings unless the context clearly indicates otherwise:

"AFDC" means the Aid to Families with Dependent Children Program.

"Adoption" means a legal process in which a person's rights and duties toward birth parents are terminated and similar rights and duties are established with a new family.

"Adoption assistance agreement" means a written agreement between the agency and adoptive parents that is binding on both parties. An adoption assistance agreement may be for a federal subsidy, a state or local subsidy, a state or local subsidy, or a conditional subsidy.

"Agency" means a local Department of Public Welfare or Social Services.

"Agency placement adoption" means an adoption in which a child is placed in an adoptive home by an agency or child placing agency which has custody of the child.

"AREVA" means the Adoption Resource Exchange of Virginia which maintains a registry and photo‑listing of children and families waiting for adoption.

"Child" means any person under 18 years of age.

"Child‑placing agency" means any agency licensed to place children in foster homes or adoptive homes.

"Child with special needs" means any child in the custody of an agency or child‑placing agency who is legally free for adoption:

1. The state has determined is unlikely to return home because of termination of parental rights.
For whom it has been determined that the child is unlikely to be adopted within a reasonable period of time due to one or more factors including, but not limited to 2. Has individual characteristics that make the child hard to place including:

a. Physical, mental, or emotional condition existing prior to adoption;

b. Hereditary tendency, congenital problem or birth injury leading to substantial risk of future disability;

c. Individual circumstances of the child related to age, racial or ethnic background or close relationship with one or more siblings or foster parents.

3. Has had reasonable efforts made to place without subsidy.

2. 4. For whom the above conditions were present at the time of adoption, but not diagnosed until after entry of the final order of adoption, and no more than one year has elapsed since the diagnosis is not more than 12 months old.

"Department" means the Virginia Department of Social Services.

"Finalization of the adoption" means the court process of sanctioning the adoption which begins with the filing of a petition and ends with the entry of the final order of adoption.

"Maintenance payments" means payments made to adoptive parents on behalf of a child with special needs to help with daily living expenses.

"Nonrecurring expenses" means expenses of adoptive parents directly related to the adoption of a child with special needs including, but not limited to, attorney fees directly related to the finalization of the adoption; transportation; court costs; and reasonable and necessary fees of child placing agencies.

"Special service payments" means payments or services provided to help in meeting the child's physical, mental, emotional, or dental needs.

"SSI" means Supplemental Security Income.

"Subsidy/adoption assistance" means a money payment or services provided to adoptive parents on behalf of a child with special needs.

22 VAC 40‑260‑20. Subsidy.

A. An adoption assistance agreement shall be executed by the agency or child placing agency for all children who have been determined eligible for subsidy.

B. Determining the child’s eligibility before legal adoption.

1. Basic eligibility. The child must be:

a. Under 18 years of age;

b. In the custody of a local department of social services or licensed, private child placing agency at the time the petition for adoption is filed; and 

c. Placed by the local department of social services or licensed, private child placing agency with the prospective adoptive family for the purpose of adoption, except for those situations in which the child has resided for 18 months with foster parents who file a petition for adoption under § 63.2-1229 of the Code of Virginia.

A. 2. Determining that the child's eligibility for subsidy child has special needs. 1. In determining the child's eligibility for subsidy before legal adoption, The agency or child‑placing agency shall determine that:

a. Determine that the child is a child with special needs. A special needs child is any child in the custody of an agency or child‑placing agency who is free for adoption, but unlikely to be adopted within a reasonable time due to one or more of the following conditions including, but not limited to:

a. The child cannot be returned home because parental rights are terminated.

b. The child has individual characteristics that make the child hard to place for adoption due to one or more of the following:

(1) Physical, mental, or emotional condition existing before legal adoption;

(2) Hereditary tendency, congenital problem or birth injury that could lead to a future disability, verified by a medical/psychological statement;

(3) Is six years of age or older;

(4) Is a member of a minority or mixed racial heritage;

(5) Is a member of a sibling group that should not be separated; and

(6) Has significant emotional ties with foster parents with whom the child has resided for at least 12 months; when the adoption is in the best interest of the child and when the subsidy is necessary to consummate the adoption by these foster parents.

b. Make c. Reasonable efforts have been made to first place the child with appropriate adoptive parents without subsidy. A reasonable effort:

(1) Shall be made except when it would be against the best interest of the child because of factors such as the existence of significant emotional ties with foster parents;.

(2) Shall be considered made if: the child has been registered with AREVA and featured in the photolisting.
(a) Local recruitment efforts have been undertaken and documented; or

(b) Requirements for registration with AREVA have been met; and

(c) The child has been featured in the AREVA photo‑listing for a period of 30 days or other special recruitment efforts have been undertaken by AREVA and an appropriate family has not been identified for the child.

2. In order for a child to be eligible after legal adoption:

C. Determining the child’s eligibility after legal adoption.

a. 1. The child must have a physical, mental or emotional condition that was present at the time of adoptive placement; or

b. 2. The need for subsidy results from a hereditary tendency, congenital problem, or birth injury; and

c. 3. In either a or b no more than one year has elapsed since the diagnosis was made  both subdivisions 1 and 2 of this subsection, there is a medical or psychological diagnosis that is not more than 12 months old.

B. D. Determining the type of agreement for which the child is eligible. The types of subsidy for which a child can be eligible are:

1. A federal or state subsidy. This type of subsidy is used for children whose foster care expenses are paid from federal and state funds. A federal/state subsidy agreement shall be executed for any special needs child who meets eligibility requirements for AFDC or SSI.

2. A state subsidy. This type of subsidy is used for children whose foster care expenses are paid from state and local Comprehensive Services Act pool funds.

3. A conditional subsidy:

a. Shall be provided for any child with special needs, whose foster care expenses are paid from state and local Comprehensive Services Act pool funds, when payments and services are not needed at the time of placement but may be needed later. It is granted upon the request of the adoptive parents when a child:

(1) Has a physical, mental or emotional disability at the time of placement;

(2) Has a hereditary tendency, congenital problem or birth injury;

(3) Could develop emotional or other problems resulting from separation from birth parents, placement in foster care, or adoption;

(4) May need help later with daily living expenses.

b. Does not involve money payments or services. It is an agreement that allows the adoptive parent or parents to apply for a state or local subsidy after the final order of adoption;

c. Does not require that reasonable efforts first be made to place the child with an appropriate family without subsidy;

d. c. Commits the agency to providing a state subsidy when the adoptive parent or parents apply, if it is determined that the need is related to one of the conditions described in subdivision 3 a of this subsection;

e. d. Does not require annual certification.

C. E. Determining the types of payment to be made. Adoption assistance payments must be negotiated with the adoptive family taking into consideration the needs of the child and the circumstances of the family. In considering the family’s circumstances, income shall not be the sole factor. Family and community resources must be explored to help defray the costs of adoption assistance.
There are three types of payment which shall be made on behalf of a child who is eligible for subsidy. The amount of payments made and services provided shall not exceed what would have been paid or provided had the child remained in foster care. The types of payment include:

1. Maintenance payments:

a. A maintenance payment shall be approved for all children who are eligible for subsidy, except those for whom a conditional subsidy will be provided, unless the adoptive parent or parents indicate that a payment is not needed or it is determined through negotiation that the payment is not needed.

b. The amount of the payment shall be negotiated with the adoptive parents taking into consideration the needs of the child and circumstances of the adoptive parents.

c. The negotiated maintenance rate shall be approved by the department prior to signing the Adoption Assistance Agreement.

d. c. Maintenance payments shall not be reduced lower than the amount specified in the initial subsidy agreement, unless requested by the adoptive parents.

e. d. Increases in the amount of payment shall be made when the child is receiving the maximum allowable basic maintenance payment and:

(1) A child reaches a higher age grouping, as specified in foster care policy for maintenance payments;

(2) Statewide increases are approved for foster care maintenance payments.

f. e. Payments shall be made directly to the adoptive parent or parents on a monthly basis.

2. Special service payments:

a. A special service payment is used to help in meeting the child's physical, mental, emotional, or nonroutine dental needs. The special service payment must be directly related to the child’s individual characteristic that makes the child hard to place or a physical, mental or emotional condition that existed at the time of placement but was not identified before the final order of adoption.
b. Types of expenses that are appropriate to be paid include:

(1) Medical, surgical, or dental;

(2) Equipment such as prosthetics, braces, crutches, hearing aids, eyeglasses, etc.;

(3) Individual tutoring or remedial educational sessions, books or equipment;

(4) Psychological and psychiatric evaluations and treatment;

(5) Speech, physical, and occupational therapy;

(6) Premiums for a major medical insurance policy for a child, if the child is not covered by a family policy; and

(7) Special services provided directly to the child by the adoptive parents. These are services provided by the parent to meet the special needs of a child. They are distinct from basic maintenance and supervision. The parents shall be qualified by experience or specific training to perform such services. This item may be paid in addition to a maintenance payment.

c. Special service payments may be provided, at the discretion of the agency, for other services needed to maintain the same level of service that the child received in foster care.

d. A special service payment may be used for children eligible for Title XIX and the Social Services Block Grant (SSBG) to supplement expenses not covered by Medicaid or when SSBG funds are not available or do not provide adequate coverage.

e. Payments for special services are negotiated with the adoptive parents taking into consideration:

(1) The special needs of the child;

(2) Alternative resources available to fully or partially defray the cost of meeting the child's special needs; and

(3) The circumstances of the adoptive family. In considering the family's circumstances, income shall not be the sole factor.

f. Special service payments may be made directly to the providers of service or through the adoptive parents. A bill or receipt shall be submitted before payment. The agency shall not be responsible for bills or receipts submitted later than six months after the end of the month in which the service was rendered.

g. Providers shall be approved according to requirements for purchase of service specified by the Department of Social Services The rate of payment shall not exceed the prevailing community rate.

3. One time only payments:

Adoptive parents shall be reimbursed, upon request, for the nonrecurring expenses of adopting a special needs child with special needs.

a. Nonrecurring expenses shall include:

(1) Attorney fees directly related to the finalization of the adoption, not to exceed a reasonable rate set by the Department of Social Services;

(2) Transportation and other expenses incurred by adoptive parents related to placement of the child. Expenses may be paid for more than one visit;

(3) Court costs related to filing an adoption petition; and

(4) Reasonable and necessary fees of adoption child placing agencies, not to exceed a reasonable rate set by the Department of Social Services.

b. An adoption assistance agreement shall be signed and shall specify the services to be provided under this section.

c. Payment of nonrecurring expenses may begin as soon as the adoption assistance agreement has been signed and the child is placed in the adoptive home. Payment may be made directly to providers of service or to the adoptive parents for expenses they have incurred.

d. A bill or receipt shall be submitted before payment can be made. The agency shall not be responsible for bills or receipts submitted later than six months after the end of the month in which the expense was incurred.

D. F. Applying for subsidy.

1. Procedures for the child whose eligibility is established before legal adoption.

a. The adoption assistance agreement:

(1) Shall be executed within 90 days of receipt of the application for adoption assistance;

(2) Shall be signed before entry of the final order of adoption;

(3) Shall specify the amount of payment and the services to be provided, including Title XIX and SSBG services;

(4) May be adjusted with the concurrence of the adoptive parents, in the event of changes in the needs of the child;

(5) Shall remain in effect regardless of the state of which the adoptive parents are residents at any given time; and

(6) The interests of the child shall be protected through the Interstate Compact on Adoption and Medical Assistance, should the adoptive parents and child move to another state while the agreement is effective.

2. Procedures for the child whose eligibility is established after legal adoption. The application procedures are the same as for the child whose eligibility is established before adoption except:

a. The application shall be submitted within one year of the a diagnosis;

b. The application shall be for a state subsidy.

E. G. Maintaining responsibility.

1. The adoptive parent or parents shall:

a. Submit annually to the agency or child placing agency an affidavit which certifies that:

(1) The child for whom they are receiving subsidy remains in their care;

(2) They are legally responsible for supporting the child; and, if applicable,

(3) The child's condition requiring subsidy continues to exist.

b. Submit copies of all bills or receipts for special service payments made directly to the adoptive parents.

2. The agency or child‑placing agency shall:

a. Maintain responsibility for any payment or services identified in the agreement, regardless of where the family resides;

a. b. Inform prospective adoptive parents of the child's eligibility for subsidy. This shall include a full disclosure of the services and payments for which the child is or may be eligible;

b. c. Notify adoptive parent or parents who are receiving subsidy that the annual affidavit is due. The notification shall be sent to the adoptive parent or parents two months before the affidavit is due;

c. d. Inform adoptive parent or parents, in writing, that they have the right to appeal decisions relating to the child's eligibility for subsidy and decisions relating to payments and services to be provided.

F. H. Terminating the subsidy agreement. The Adoption Assistance Agreement:

1. Shall be terminated when the child reaches the age of 18 unless the child has:

a. A physical or mental disability; or

b. An educational delay resulting from a physical or mental disability. This shall include educational delays resulting from a child's foster care circumstances. The maintenance payment may be continued for a child who is turning 18 during his senior year of school, if the child is expected to graduate by the end of school year in which he turns 18.
c. If a child has one of the conditions in a and b above, the agreement shall be continued until the child reaches the age of 21;

2. Shall not be terminated before the child's 18th birthday without the consent of the adoptive parents unless;

a. It is determined that the child is no longer receiving financial support from the adoptive parents; or

b. The adoptive parent or parents are no longer legally responsible for the child; or

c. The child's condition requiring subsidy no longer exists.

3. Shall not be terminated if the child's condition improves but could deteriorate again. In this case, the agreement shall be suspended without a payment, rather than terminated.

4. When a child receiving adoption subsidy enters foster care or physical custody becomes the responsibility of the state, the local agency may renegotiate the adoption assistance agreement with the adoptive parent(s). Any renegotiated adoption assistance agreement must receive concurrence from all parties to the agreement.

I. Appeals.

1. Adoptive applicants and adoptive parents shall have the right to appeal adoption subsidy/assistance decisions related to:

a. The lack of or shortage of subsidy/ adoption assistance because the agency failed to present to adoptive parents relevant facts known by the agency regarding the child prior to adoption finalization;

b. Failure of the agency to inform the parents of the child’s eligibility for subsidy/adoption assistance;

c. Agency decisions related to the child’s eligibility for subsidy/adoption assistance, subsidy payments and services, and changing or terminating a subsidy agreement; and

d. Failure of the agency to comply with state laws, policies, and procedures for approving adoptive homes.

2. Appeals shall be processed in accordance with procedures established by the Virginia Board of Social Services.
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Title of Regulation: 22 VAC 40-270. Agency Placement Adoptions -- Appeals (REPEALING).

Statutory Authority: §§ 63.2-217 and 63.2-900 of the Code of Virginia.
Public Hearing Date: N/A -- Public comments may be submitted until August 1, 2003.

(See Calendar of Events section

for additional information)

Agency Contact: Karin Clark, Adoption Program Consultant, Department of Social Services, 730 East Broad Street, Richmond, VA 23219-1849, telephone (804) 692-1251, FAX (804) 692-1284, or e-mail kac900@dss.state.va.us.

Basis: Section 63.2-217 of the Code of Virginia provides that the State Board shall adopt such regulations as necessary or desirable to carry out the purpose of Title 63.2 of the Code of Virginia. Section 63.2-900 of the Code of Virginia provides that a local board shall adopt regulations for the provision of foster care services directed toward the permanent planning for children in the custody of or placed by local boards.

Purpose: Virginia's adoption assistance program receives funding from Title IV-E of the Social Security Act. Title IV-E requires the state to provide for granting an opportunity for a fair hearing to any individual whose claim for IV-E benefits is denied or not acted upon within reasonable time. Appeal rights for adoptive parents and applicants are addressed in proposed amendments to another adoption regulation, 22 VAC 40-260. Because appeal rights will be added to another regulation, the need for a separate regulation singly addressing appeals is eliminated. The welfare of the adoptive parents and applicants will be protected in the proposed amendments to 22 VAC 40-260.

Substance: The regulation will be repealed. An appeals provision will be added to 22 VAC 40-260, Agency Placement Adoptions-Subsidy.

Issues: The advantage of repealing the regulation to the public, agency, and Commonwealth is that appeal rights for adoptive parents and applicants are still assured through amendments to 22 VAC 40-260. The need for a separate regulation, however, is eliminated. There are no disadvantages to the public or Commonwealth.

Fiscal Impact: There is no anticipated fiscal impact of repealing the regulation.

Department of Planning and Budget's Economic Impact Analysis: The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02). Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property. The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation. The Department of Social Services (DSS) proposes to revise its adoption subsidy regulations. Specific changes include (i) removing the requirement to feature a child in AREVA photo listing for a period of 30 days to qualify for the subsidy, (ii) clarifying that renegotiation of the adoption subsidy is required when the adopted child enters foster care or physical custody becomes the responsibility of the Commonwealth and that the applicability of appeals procedures is limited to adoption subsidy decisions.

Estimated economic impact. The purpose of the adoption subsidy is to facilitate adoptions of hard to place children, or children with special needs by providing federal and state financial assistance to families adopting such children. The Social Security Act1 requires that reasonable efforts be made to place these children without the adoption subsidy in addition to other qualifying criteria for the adoption assistance. Currently, a reasonable effort is deemed to be made in the Commonwealth if the child is registered and featured in Virginia’s adoption resource exchange system (AREVA) photo listing for a period of 30 days. The proposed changes will remove the 30-day requirement, so that as soon as the registered child is featured in the photo listing, the reasonable effort criterion will be met and a placement with the adoption subsidy can proceed.

This change will affect those children for whom a family is available for adoption with subsidy within the 30-day photo listing period. The proposed change will allow adoption of these children immediately after being featured as opposed to waiting up to a month. In fiscal year 2002, approximately 103 adopted children were photo listed. This change will apply to a subset of these children who were adopted within the initial 30 days of listing. According to DSS, while AREVA photo listing facilitates adoptions without the subsidy in the long term, it is almost never the case that children on the photo list are adopted within the initial 30 days. Thus, no significant economic effect is expected from this change.

However, in the event that a child is being placed without having to wait 30 days for an adoption without the subsidy, a number of economic effects could be expected. First, provided the level of care provided by a family receiving and not receiving financial assistance does not differ, earlier placement of a special needs child with an adoptive parent is almost certainly expected to benefit the child being adopted. Second, families who wish to adopt with financial assistance would also benefit from this change, as the adoption process would be expedited. Third, an expedited adoption process may produce some administrative cost savings. On the other hand, this change would reduce the chance of these children being adopted by families who do not wish to receive financial assistance. As a result, the adoption assistance would be provided to more families and the need for subsidy funds would increase. Although these are potential effects, they would occur only when children are placed without having to wait the initial 30-day listing period, which is believed to be an unlikely event given DSS’s experience with the adoption program.

Additionally, the proposed changes include two clarifications. One clarification is that the renegotiation of the adoption subsidy is required when the adopted child enters foster care or physical custody becomes the responsibility of the Commonwealth. According to DSS, this change is a clarification of the current language, as this requirement already exists under 22 VAC 40-260. Similarly, it will be clarified that the applicability of appeals procedures is limited to adoption subsidy decisions rather than actual placement decisions. As a part of making these clarifications, DSS proposes to repeal 22 VAC 40-270 and moving some of its provisions to 22 VAC 40-260. Because these changes are mere clarifications, they are not expected to create any significant economic effects.

Businesses and entities affected. The proposed regulations apply to each of the 121 local departments of social services in the Commonwealth. Approximately 103 adopted children who were photo listed in AREVA annually are subject to the change in the 30-day photo listing requirement.

Localities particularly affected. The proposed regulations apply throughout the Commonwealth.

Projected impact on employment. The effect of proposed changes on employment is unlikely to be significant.

Effects on the use and value of private property. The proposed changes are unlikely to have a significant effect on the use and value of private property.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis: The Department of Social Services concurs with the economic impact analysis prepared by the Department of Planning and Budget.

Summary:

This regulation provides guidance on the appeal rights of adoptive applicants and adoptive parents. The proposal is to repeal the regulation. An appeals provision will be added to 22 VAC 40-260, Agency Placement Adoptions-Subsidy.

The repeal of this regulation eliminates for adoptive parents and applicants a right to appeal service and policy related issues that include, but are not limited to, such provisions as (i) failure of the agency to provide full, factual information that the agency has about the child, except information that would reveal the identity of the child's family of origin and (ii) agency decisions related to approval of the family as a prospective adoptive home. The proposed amendments to 22 VAC 40-260 will now provide a right of appeal provision for adoptive parents and applicants to appeal agency decisions related to adoption assistance only.
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