EMERGENCY REGULATIONS

CALENDAR OF EVENTS

TITLE 12. HEALTH


DEPARTMENT OF MEDICAL ASSISTANCE SERVICES

Title of Regulation: 12 VAC 30-40.  Eligibility Conditions and Requirements (adding 12 VAC 30-40-235).

Title of Regulation: 12 VAC 30-130.  Amount, Duration, and Scope of Selected Services (amending 12 VAC 30-130-620).

Statutory Authority:  §§ 32.1-324 and 32.1-325 of the Code of Virginia and Item 325 BBB of Chapter 1042 of the 2003 Acts of Assembly.

Effective Dates:  August 1, 2003, through July 31, 2004.

Agency Contact:  James P. Cohen, Director, Division of Medical Support, Department of Medical Assistance Services, 600 E. Broad Street, Suite 1300, Richmond, VA 23219, telephone (804) 786-8098, FAX (804) 786-1680, or e-mail jcohen@dmas.state.va.us.

Preamble:

This regulatory action qualifies as an emergency pursuant to the authority of § 2.2-4011 of the Code of Virginia because it is responding to a mandate in the Virginia Appropriation Act (the 2003 Acts of Assembly, Item 325 BBB) that must be effective within 280 days from the date of its enactment and this regulatory action is not otherwise exempt under the provisions of § 2.2-4006 of the Code of Virginia.

The section of the State Plan for Medical Assistance that is affected by this action is Reasonable Limits on Amounts for Necessary Medical or Remedial Care Not Covered Under Medicaid (Attachment 2.6-A, Supplement 3 (12 VAC 30-40-235)).  The regulation affected by this action is Limitations on Patient Pay Deductions for Noncovered, Medically Necessary Items or Services, 12 VAC 30-130-620.

In conformity to 42 CFR Part 435, the department's payment to nursing facilities is reduced by the amount of the patient's income, less certain deductions.  The Medicaid resident pays this income-based amount, called “patient pay,” to the nursing facility.  Nursing facility residents are permitted to deduct from their patient pay obligation any amount necessary to cover the cost of medical or remedial goods and services not subject to payment by a third party and not covered under the State Plan for Medical Assistance (the Plan).

Any amounts spent by the resident for such medically indicated goods and services are deducted from the patient pay amount paid to their nursing facility; additional Medicaid funds paid to the nursing facility to cover amounts are deducted for the resident’s medical expenses.  To date, there is no cap on the nursing facility resident’s medical expenditures.  This has resulted in Medicaid funds being expended to pay for medically indicated, but noncovered, patient expenditures.

Under 12 VAC 30-130-620, the current patient pay adjustment scheme permits essentially unlimited payment for noncovered, medically necessary, resident-specific, customized items or services prescribed for a Medicaid nursing facility resident.  Whatever the resulting shortfall in the amount due the nursing facility from the patient pay, the amount is covered by DMAS.

This regulation amends 12 VAC 30-130-620 by establishing upper payment limits for noncovered, medically necessary items and services allowed as adjustments to Medicaid-enrolled nursing facility residents.  Medicaid will permit expenditures up to the maximum amount reimbursed by Medicare or Medicaid for the same items or services.  This regulation limits reimbursement to providers of these noncovered, medically necessary items and services to no more than the Medicare or Medicaid rate.

There should not be a significant consequence for enrolled Medicaid providers, since their provider agreements stipulate that they must accept the Medicaid reimbursement levels as payment in full.  However, non-Medicaid providers are under no contractual obligation to accept Medicaid reimbursement levels as payment in full.

Such non-Medicaid providers may bill the nursing home residents the difference between their customary charges and what Medicaid pays for a given item or service.  In order to prevent this, both the nursing home, which may arrange for the item or service, and the nursing home resident will be advised that they should, whenever possible, select a participating Medicaid provider.  In the event a non-Medicaid provider provides an item or service, the resident runs the risk of being billed for the difference between the amounts allowed by Medicaid and the provider’s charges.

This regulation is needed in order to establish consistent and cost effective reimbursement levels for noncovered medically necessary items and services provided to Medicaid recipients residing in a nursing home.

12 VAC 30-40-235.  Reasonable limits on amounts for necessary medical or remedial care not covered under Medicaid.

The Medicaid Agency meets the requirements of 42 CFR 435.725 and 42 CFR 435.832, and § 1924 of the Social Security Act, in that the agency will deduct amounts for incurred expenses for medical or remedial care that are not subject to payment by a third party, including medically necessary or remedial care recognized under state law but not covered under the state’s Medicaid plan, subject to reasonable limits as follows:

All medical or remedial goods and services not subject to payment by a third party and not covered by Medicaid but recognized under state law, must be prescribed by a physician, dentist, podiatrist or other practitioner with prescribing authority pursuant to Virginia law.  The maximum amount that may be deducted from the patient-pay portion for nursing facility residents shall be the maximum amount reimbursed by the higher of either Medicare or Medicaid for the same noncovered items or services.
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