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TITLE 19. PUBLIC SAFETY

DEPARTMENT OF STATE POLICE

REGISTRAR'S NOTICE: The following regulatory action is exempt from the requirements of the Administrative Process Act in accordance with  § 9.1-915  of the Code of Virginia, which provides that regulations and forms promulgated to implement and enforce Chapter 9 (§ 9.1-900 et seq.) of Title 9.1 of the Code of Virginia shall not be subject to the Administrative Process Act. 

Title of Regulation: 19 VAC 30-170, Regulations Governing the Operation and Maintenance of the Sex Offender and Crimes Against Minors Registry (amending 19 VAC 30-170-30 and 19 VAC 30-170-50; repealing 19 VAC 30-170-5, 19 VAC 30-170-10, 19 VAC 30-170-20, 19 VAC 30-170-40, and 19  VAC 30-170-60; adding 19 VAC 30-170-15).

Statutory Authority: § 9.1-915 of the Code of Virginia.

Effective Date: July 3, 2003.

Summary:

These regulations provide guidance on the forms and attachments required for registration and reregistration, the procedure for correction expungement from the registry, and establish the fees authorized by the statutory provisions. In accordance with Chapter 584 of the 2003 Acts of Assembl,y the amendments eliminate duplicative and unnecessary repetition of the statutory provisions in the regulations. 

Agency Contact: Lieutenant Colonel W. Steven Flaherty, Director, Bureau of Administrative and Support Services, Department of State Police, P.O. Box 27472, Richmond, VA 23261-7472, telephone (804) 674-4606, FAX (804) 674-2234 or e-mail sflaherty@vsp.state.va.us.

19 VAC 30-170-5. Definitions. (Repealed.)
"Sex Offender and Crimes against Minors Registrant" means a person whose offense is a violation of or attempted violation of the following sections of the Code of Virginia:  §§ 18.2-63, 18.2-64.1, 18.2-67.2:1, subdivision A 2 of 18.2-67.3, subsection B of 18.2-67.5, 18.2-90 with intent to commit rape, 18.2-370, 18.2-370.1, a "sexually violent offense," or where the victim is a minor or is physically helpless or mentally incapacitated as defined in § 18.2-67.10, a violation or attempted violation of subsection A of § 18.2-47, clause (iii) of § 18.2-48, subsection B of § 18.2-361 or subsection B of § 18.2-366, or subdivision B 1 of § 18.2-374.1.

"Sexually violent offense" as defined in § 19.2-298.1 of the Code of Virginia, means a violation of clause (ii) of §§ 18.2-48, 18.2-61, 18.2-67.1, 18.2-67.2, subdivision A 1 of § 18.2-67.3 or subsection A of § 18.2-67.5 or a second or subsequent violation of §§ 18.2-63, 18.2-64.1, 18.2-67.2:1, subdivision A 2 of § 18.2-67.3, subsection B of § 18.2-67.5, 18.2-90 with the intent to commit rape, 18.2-370, 18.2-370.1 or, where the victim is a minor or is physically helpless or mentally incapacitated as defined in § 18.2-67.10, a violation or attempted violation of subsection A of § 18.2-47, clause (iii) of § 18.2-48, subsection B of § 18.2-361, subsection B of § 18.2-366, or subdivision B 1 of § 18.2-374.1 within a 10-year period, provided that person had been at liberty between such convictions.

19 VAC 30-170-10. Sex Offender and Crimes against Minors Registry established. (Repealed.)

A. The Department of State Police shall keep and maintain a Sex Offender and Crimes against Minors Registry, to include conviction data, including fingerprints and photographs received from the courts and other entities pursuant to § 19.2-390.1 of the Code of Virginia and registrations and reregistrations received from persons required to do so by §§ 19.2-298.1 through 19.2-298.4 of the Code of Virginia.  The purpose of the registry shall be to assist the efforts of law-enforcement agencies to protect their communities from repeat sex offenders and to protect children from becoming victims of criminal offenders by helping to prevent such individuals from being hired or allowed to volunteer to work directly with children.

B. The records of the Sex Offender and Crimes and against Minors Registry shall be maintained separate and apart from all other records maintained by the Department of State Police.

19 VAC 30-170-15. Registration, reregistration, change of address, forms and procedures.

A. Submission of registration, reregistration, and change of address materials mandated by Chapter 9 (§ 9.1-900 et seq.) of Title 9.1 of the Code of Virginia shall be as follows:

1. Initial registrations. Completed form SP236, one clear 10-print fingerprint card, and one photograph.

2. Reregistration. Completed form SP236A and clear thumb prints (both thumbs) on bottom of form.  If the person does not have a thumb or thumbs, the index finger on the same hand will be used and noted on the form.

3. Change of address. Completed form SP236 and one clear 10-print fingerprint card.

B.  Photographs required to be submitted must be in color, be taken or submitted with the registrant facing the camera and clearly showing only the registrant's face and shoulders.  No other person may appear in the photograph submitted. The photograph must have been taken within 30 days of submission and indicate on the back the registrant’s full name, date of birth and the date of the photograph.  A new photograph meeting these requirements must be submitted every two years commencing on the date of the initial submission.

C.  Completed forms, photographs and fingerprint cards shall be provided to the Department of State Police, Central Criminal Records Exchange, Attn: Sex Offender Registry, P.O. Box 27472, Richmond, Virginia 23261-7472. Forms may be obtained at any office of the Department of State Police, sheriff's office, county or local police department or by writing to the address listed above.

D.  For purposes of Chapter 9 of Title 9.1 of the Code of Virginia, the term “promptly” shall mean within 48 hours.

19 VAC 30-170-20. Registration;  duties of registrants and local law-enforcement agencies. (Repealed.)

A. Every person convicted on or after July 1, 1997, including juveniles tried and convicted in the circuit courts pursuant to § 16.1-269 of the Code of Virginia, of an offense for which registration is required shall be required, as a part of the sentence imposed upon conviction, to register and reregister with the Department of State Police.  In accordance with § 19.2-298.1 of the Code of Virginia, the court shall order the person to submit all information required by the Department of State Police, including fingerprints and photographs to the local law-enforcement agency.  The local law-enforcement agency will forward to the Department of State Police such information within seven days of sentencing and promptly (within 48 hours) provide any information necessary for reregistration.  Upon release from incarceration, a person who is required to register, must register within 10 days of their release from confinement or within 10 days of the suspension of their sentence.  Persons who have been convicted in other states of offenses for which registry is required shall obtain from the local law-enforcement agency in the jurisdiction in which they have established residence, two sets of fingerprints and two photographs of a type and kind specified by the Department of State Police, and shall provide to the local agency all information necessary to complete Form SP-236 for inclusion in the registry, within 10 days of establishing a residence in the Commonwealth.  Any person required to register, shall do so by completing the Sex Offender and Crimes against Minors Registration Form (Form SP-236) within the prescribed time period.  The local law-enforcement agency shall advise the person of his duties regarding reregistration.  Any person required to register shall also be required to reregister within 10 days following any change in residence, whether within or without the Commonwealth.  Completed forms shall be mailed to the Department of State Police, Central Criminal Records Exchange, Attn:  Sex Offender Registry, P.O. Box C85076, Richmond, Virginia 23261-5076.  Form SP-236 may be obtained at any office of the Department of State Police, sheriff's office, county or local police department.  The local law-enforcement agency shall promptly submit to the Department of State Police, all necessary information for registrations and reregistrations pursuant to § 19.2-298.1 D of the Code of Virginia. "Promptly" is defined as within 48 hours.

B. The registration shall be maintained within the Sex Offender and Crimes against Minors Registry established pursuant to § 18.2-390.1 of the Code of Virginia and shall include the person's name;  all aliases which he has used or under which he may have been known;  the date and locality of the conviction for which the registration is required;  his fingerprints and a photograph as specified by the Department of State Police;  his date of birth, social security number, current address and a description of the offense or offenses for which he was convicted;  and shall, if applicable, provide the same information on convictions prior to July 1, 1997, for any of the specified offenses or under a substantially similar law of the United States or any other state.  In addition, to maintain the integrity of the Sex Offender and Crimes and against Minors Registry, the person shall submit a recent photograph of himself to the Department of State Police every two years of a size and type specified by the Department of State Police.

Every person required to register under this section, other than a person convicted of a sexually violent offense, including those persons required to register prior to July 1, 1997, shall reregister with the Department of State Police on an annual basis from the date of initial registration.  Every person convicted of a sexually violent offense, including persons convicted of a sexually violent offense who were required to register prior to July 1, 1997, shall reregister with the Department of State Police every 90 days from the date of initial registration in accordance with § 19.2-298.1 F of the Code of Virginia.  Within 10 days following any change of residence by any person required to register with the Sex Offender and Crimes against Minors Registry, any such person shall reregister by mailing a new Sex Offender Registration Form (SP-236) with the new residence information.  The Department of State Police will provide the person with an address verification form to be used for reregistration (Form SP-236A) which will be mailed to their residence.

C. Upon the receipt of a registration or reregistration pursuant to § 19.2-298.1 of the Code of Virginia, the Department of State Police will promptly notify the chief law-enforcement officer of the county, city, or town of the locality listed as the person's address on the registration or reregistration and transmit the appropriate information as required by the Federal Bureau of Investigation for inclusion in the National Sex Offender Registry.

D. Whenever it appears from the records of the Department of State Police, that a person has failed to comply with the duty to register or reregister, the Department of State Police will request a warrant be issued for the arrest of the person in the jurisdiction in which the person last registered or reregistered or, if the offender failed to initially register, in the jurisdiction where he was last convicted of an offense requiring registration.

E. The registration period will be 10 years from the date of initial registration.  Any person who has been convicted of a sexually violent offense shall have a continuing duty to reregister for life.  Any confinement in a state or local correctional facility, hospital, or any other institution or facility during the 10-year period shall toll the registration period and the duty to reregister shall be extended.

19 VAC 30-170-30. Expungement from Sex Offender and Crimes against Minors Registry;  petition for removal.

A. Upon receipt of a certified copy of a death certificate recording the death of any person registered with the Sex Offender and Crimes against Minors Registry, the Department of State Police will expunge any and all records concerning such person from the Sex Offender and Crimes against Minors Registry.  If available, a set of fingerprints should accompany the death certificate.

B. Upon receipt of a duly attested copy of a pardon issued by the Governor of Virginia or other competent authority as to any conviction reported to the Sex Offender and Crimes against Minors Registry, the Department of State Police will expunge any and all records concerning such conviction from the Sex Offender and Crimes against Minors Registry.  If the pardoned person has no other convictions requiring registration, the Department of State Police will expunge any and all records concerning such person from the Sex Offender and Crimes against Minors Registry.

C. Upon receipt of a report from any clerk of a circuit court or other court of competent jurisdiction that any conviction previously reported to the Sex Offender and Crimes against Minors Registry has been reversed, the Department of State Police will expunge any and all records concerning such conviction from the Sex Offender and Crimes against Minors Registry.  If the person whose conviction is reversed has no other convictions requiring registration, the Department of State Police will expunge any and all records concerning such person from the Sex Offender and Crimes against Minors Registry.

D. Upon receipt of a certified copy of an order of expungement entered pursuant to §§ 19.2-298.3 or 19.2-392.2 of the Code of Virginia or the laws of the United States or any political subdivision thereof, the Department of State Police will expunge any and all records concerning such conviction from the Sex Offender and Crimes against Minors Registry.  If the person whose conviction has been expunged has no other convictions requiring registration, the Department of State Police will expunge any and all records concerning such person from the Sex Offender and Crimes against Minors Registry.

E. Any person required to register, other than a person who has been convicted of a sexually violent offense, may petition the circuit court in which he was convicted or the circuit court in the jurisdiction where he resides for removal of his name and all identifying information from the Sex Offender and Crimes against Minors Registry.  A petition may not be filed earlier than 10 years from the date of initial registration.  The court will hold a hearing on the matter, and, if the court is satisfied that the person does not pose a risk to public safety, the court shall grant the petition.  If the petition is not granted, the person shall wait at least 24 months from the date of denial to enter a new petition for removal.  A petition for expungement shall not be granted to any person convicted of two or more offenses for which registration is required or to any person convicted of any sexually violent offense.

F. Sexually violent offenders may seek relief from reregistration in accordance with § 19.2-298.4 of the Code of Virginia which provides that upon the expiration of three years from the date upon which the duty to register is imposed, any person convicted of a sexually violent offense as defined in § 19.2-298.10 of the Code of Virginia may petition the court in which he was convicted for relief from the requirement to reregister every 90 days.  This section further provides that the court shall hold a hearing on the petition, on notice to the attorney for the Commonwealth, to determine whether the person suffers from a mental abnormality or a personality disorder that makes the person a menace to the health and safety of others or significantly impairs his ability to control his sexual behavior.  Prior to the hearing, the court shall order a comprehensive assessment of the applicant by a panel of three certified sex offender treatment providers as defined in § 54.1-3600 of the Code of Virginia.  A report of the assessment shall be filed with the court prior to the hearing and costs of the assessment shall be taxed as costs of the proceeding.  If, after consideration of the report and such other evidence that the person does not suffer from a mental abnormality or a personality disorder that makes the person a menace to the health and safety of others or significantly impairs his ability to control his sexual behavior, the petition shall be granted and the duty to reregister every 90 days shall be terminated.  The Department of State Police shall be notified promptly upon entry of an order granting the petition and registry information on the offender shall be removed from the Internet system developed and maintained by the Department of State Police pursuant to of § 19.2-390.1 D of the Code of Virginia.  The person however, is still under a duty to reregister annually in accordance with § 19.2-298.1 F of the Code of Virginia.  Should the petition be denied, the duty to reregister every 90 days shall continue.  The person may appeal the denial of the petition to the Supreme Court.  A petition for relief pursuant to this section may not be filed within three years from the date on which any previous petition for such relief was denied.

19 VAC 30-170-40. Dissemination of Sex Offender and Crimes against Minors Registry information. (Repealed.)

A. Any authorized officer or employee of an agency authorized to receive Sex Offender and Crimes against Minors Registry information pursuant to § 19.2-390.1 or §§ 19.2-298.1 through 19.2-298.4 of the Code of Virginia may request such information by completing a Name Search Request Form for Criminal History Record and/or Sex Offender and Crimes Against Minors Registry Search, Form SP-230, and mailing the completed form, along with the appropriate fee, to Department of State Police, Central Criminal Records Exchange, P.O. Box C-85076, Richmond, Virginia 23261-5076.  Form SP-230 may be obtained from any office of the Department of State Police.  The form used by the Department of State Policy to disseminate information from the Sex Offender and Crimes against Minors Registry shall provide notice that any unauthorized use of the information shall be punishable as a Class 1 misdemeanor.

B. Registry information shall be disseminated upon a request made directly to the Department of State Police or to the Department of State Police through a local law-enforcement agency.  Such information may be disclosed to any person requesting information on a specific individual in accordance with subsection A of this section.  The Department of State Police shall make registry information available, upon request, to criminal justice agencies including local law-enforcement agencies through the Virginia Criminal Information Network (VCIN).  The information provided under this section shall only be used for the administration of justice and to prevent sex offenders from being hired or allowed to work or volunteer to work directly with children.  Sex Offender and Crimes against Minors Registry information shall be made available for screening of current or prospective employees or volunteers or otherwise for the protection of the public in general and children in particular.  Use of this information for purposes not authorized in § 19.2-390.1 of the Code of Virginia is prohibited and willful violation of this section with the intent to harass or intimidate another shall be punished as a Class 1 misdemeanor.  (See Name Search Request Form, Form SP 266.)

C. Registry information will be made available to public, parochial, denominational or private elementary or secondary school and any state-regulated or state-licensed child caring institution, child day center, child day program, family day home, foster home, or group home.  For the purposes of this chapter, day-care services means provision of supplementary care and protection during part of the day for the minor child of another, and child-minding services means provision of temporary custodial care or supervisory services for the minor child of another.  Examples of child-minding services include little league, soccer league, or similar situations where children are placed under the temporary care of another adult.

D. Upon the receipt of a registration or reregistration pursuant to § 19.2-298.1 of the Code of Virginia, the Department of State Police shall promptly notify the chief law-enforcement officer of the county, city or town of the locality listed as the person's address on the registration or reregistration and the Federal Bureau of Investigation for entry into the National Sex Offender Registry.  The information shall also be transmitted to any person or entity who has requested automatic notification pursuant to § 19.2-320.2 of the Code of Virginia.

E. Whenever a person subject to registration changes residence to another state, the Department of State Police shall notify the designated law-enforcement agency of that state.

19 VAC 30-170-50. Fee for responding to requests for information.

A. Any person requesting Sex Offender and Crimes against Minors Registry information shall pay a fee of $15 for each Sex Offender and Crimes against Minors Registry record requested.  If the request is made in conjunction with a request for a criminal history "name search" record for the same individual, the person making the request shall pay a fee of $20 to cover both requests.

B. Consistent with § 19.2-389 (11) of the Code of Virginia, the fee for a criminal history record search will not be assessed if that person has applied to be a volunteer (i) with a Virginia affiliate of Big Brothers/Big Sisters of America, (ii) with a volunteer fire company or volunteer rescue squad, (iii) as a court-appointed special advocate, or (iv) with the Volunteer Emergency Families for Children, or (v) any Virginia affiliate or Compeer.

19 VAC 30-170-60. Information on violent sex offenders through the Internet and electronic notification of registration or reregistration. (Repealed.)

A. The Department of State Police will develop and maintain a system that will enable the public to obtain information on violent sex offenders through the Internet.

B. The information to be contained on the Internet shall include the offender's name;  all aliases which he has used or under which he may have been known;  the date and locality of the conviction and a brief description of the offense;  his date of birth, current address and photograph;  and other information the Department of State Police believes necessary to preserve the public safety.

C. Any public, parochial, denominational or private elementary or secondary school and any state-regulated or state-licensed child caring institution, child day center, child day program, family day home, foster home, or group home may request the Department of State Police under § 19.2-390.1 of the Code of Virginia to receive electronic notice of the registration or reregistration of any sex offender registered pursuant to § 19.2-298.1 of the Code of Virginia.  Agencies and other entities that request and are entitled to this notification who do not have the capability of receiving such notice may register with the Department of State Police to receive written notification of sex offender registration or reregistration.

D. In order to receive Sex Offender and Crimes against Minors Registry information, public, parochial, denominational or private elementary or secondary school and any state-regulated or state-licensed child caring institution, child day center, child day program, family day home, foster home, or group home and other entities must register with the Department of State Police.  Registration for this service may occur through either of two methods.  The first method is to submit to the Department of State Police a request for this information on official letterhead specifying the responsible party of the entity, official address and whether the information is to be sent to the entity though electronic means or by US mail.  If the information is to be sent by electronic means an Internet e-mail address shall be provided.  The second method will be to submit the required information on a form provided by the Department of State Police, Internet Registry Request.

NOTICE: The forms used in administering 19 VAC 30-170, Regulations Governing the Operation and Maintenance of the Sex Offender and Crimes Against Minors Registry, are not being published; however, the name of each form is listed below. The forms are available for public inspection at the Department of State Police, 7700 Midlothian Turnpike, Richmond, Virginia 23235, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.

FORMS

Name Search Request Form, SP- 266 (eff. date 7/98 rev. 7/03). 

Name Search Request Form for Criminal History Record and/or Sex Offender and Crimes against Minors Registry Search, SP-230 (eff. 7/98 rev. 7/03). 

Sex Offender and Crimes against Minors Reregistration and Address Verification Form, SP-236A (eff. 7/97 rev. 7/03).

Sex Offender and Crimes against Minors Registration Form, SP-236 (eff. 7/98 rev. 7/03).

VA.R. Doc. No. R03-262; Filed July 3, 2003, 9:27 a.m.
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