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PROPOSED REGULATIONS

TITLE 2. AGRICULTURE

PESTICIDE CONTROL BOARD

Title of Regulation:  2 VAC 20-30. Rules and Regulations Governing the Pesticide Fees Charged by the Department of Agriculture and Consumer Services Under the Virginia Pesticide Control Act (amending 2 VAC 20-30-20, 2 VAC 20-30-30 and 2 VAC 20-30-40).

Statutory Authority:  § 3.1-249.30 of the Code of Virginia.
Public Hearing Date:  October 16, 2003 - 9 a.m.
Public comments may be submitted until November 26, 2003.

(See Calendar of Events section

for additional information)

Agency Contact:  Marvin A. Lawson, Director, Pesticide Control Board, 1100 Bank Street, Room 401, Richmond, VA 23219, telephone (804) 786-3534, FAX (804) 786-5112, or e-mail mlawson@vdacs.state.va.us.

Basis:  Section 3.1-249.30 of the Code of Virginia provides the discretionary authority for the regulation.    Section 3.1-249.30 of the Code of Virginia authorizes the Pesticide Control Board (board) to promulgate regulations in regards to fees as follows: "…the Board may promulgate regulations… including but not limited to the following: … 7. Establishing a fee structure for licensure, registration and certification to defray the costs for implementing this chapter."  In addition, §§ 3.1-249.35, 3.1-249.36, 3.1-249.47, and 3.1-249-52 note the board’s mandatory authority for promulgating a fee schedule in support of § 3.1-249.30.

Purpose:  The proposed regulations set fees for (i) pesticide products offered for sale in the Commonwealth; (ii) commercial pesticide applicators providing pest control services to citizens of the Commonwealth; (iii) registered technician applicators providing pest control services to citizens of the Commonwealth; and (iv) pesticide businesses operating in the Commonwealth.  In addition to the fee structure, these regulations establish renewal deadlines and late fees.

These regulations are essential to the health and welfare of Virginia citizens because (i) registration of pesticide products protects against extremely hazardous pesticides being sold to Virginia citizens or improperly labeled pesticides that can lead to human health problems, including death, if application, mixing, storing and disposal instructions are ambiguous or misleading; (ii) certification that pesticide applicators and registered technicians are properly trained so they may apply pesticides in a manner that will not harm the public or environment; and (iii) licensing of pesticide businesses to ensure that businesses that engage in the sale and or application of pesticides are aware of the potential hazards that pesticides pose to human health or the environment. 

Substance:  Substantive changes to existing sections include:

1. Deletion of language referring to earlier pesticide product registration fees that have subsequently become outdated thereby establishing a single pesticide product registration fee.

2. Establishment of a two-year certification period and fee for a commercial pesticide applicator’s certificate and a biennial renewal fee.

3. Establishment of a fee for adding a category or subcategory to a pesticide applicator’s certificate.

4. Establishment of a two-year certification period and fee for a registered technician’s certificate and a biennial renewal fee.

Issues:  The advantages of the amendments include (i) the regulation will be easier to read and understand for the industry and the regulators; (ii) the certification fee period and the certificate dates will coincide making it easier for the regulated community, public and the agency and reducing confusion for the regulated community and the public; and (iii) the regulated community will know the cost for adding a category or subcategory to their certificate.

There are no disadvantages to the public or the Commonwealth of Virginia.

Fiscal Impact:  The projected cost to the state to implement and enforce the proposed amendment to 2 VAC 20-30-20 is neutral as the amendments solely clarify the current pesticide product registration fee of $160 with expenditures being ongoing.  Fund source/fund detail is 09/01.  The budget activity is Pesticide Certification and Regulation Services in program 557 subprogram 04.  The proposed amendment will affect pesticide registrants registering pesticides in the Commonwealth of Virginia, but will be cost neutral to them.  During calendar year 2002, 1,036 pesticide registrants registered 12,731 pesticide products.

The projected cost to the state to implement and enforce the proposed amendments to 2 VAC 20-30-30 and 2 VAC 20-30-40 is a savings of $10,500 with expenditures being ongoing.  The projected savings come from the reduced administrative costs of renewing certificates every two years rather than every year.  Fund source/fund detail is 09/01.  The budget activity is Pesticide Certification and Regulation Services in program 557 subprogram 04.  The proposed amendments will affect: (i) approximately 4,000 individuals making an initial application for certification annually as commercial applicators (1,000) and registered technicians (3,000) and (ii) approximately 200 commercial applicators making application annually to add a category or subcategory to their commercial applicator certificate.  The proposed amendments will be cost neutral to both groups, as the certification period will increase to two years negating the requirement of renewing their certification and paying the renewal fee annually and current regulations requiring a $35 annual certification fee, respectively.

There is no anticipated fiscal impact on the Commonwealth of Virginia, localities, the agency or Virginia citizens other than those discussed above.

Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

The Virginia Pesticide Control Board (board) proposes to: (i) delete obsolete language, (ii) double both the length of certification periods and the certification fees for commercial applicators and registered technicians, and (iii) clarify that adding a category or subcategory to certificates requires payment of a nonrefundable $35 fee.

Estimated economic impact.  Under the current regulations, commercial applicator certificates last one year and cost $35.  The board proposes to double both the certification period (to two years) and the certification fee (to $70).  Similarly, the board proposes to double the registered technician certification period from one year to two, and its associated fee from $15 to $30.  The Department of Agriculture and Consumer Services (department) estimates that it will save $10,500 per annum1 in administrative costs by switching from one-year certifications to two-year certifications.

Commercial applicators and registered technicians who wish to remain certified for both years of the two-year period will send payment to the department totaling $70 and $30 per biennium, respectively, under both the current regulations and the proposed regulation.  Individuals who wish to be certified for only one year may under the current regulations pay for only one year, but under the proposed regulations must pay for two years.  These individuals will end up paying more under the proposed regulations than under the current regulations.  For example, say a college student accepts a summer job that involves spraying pesticides.  She applies for and obtains registered technician certification.  She does not intend to work as a registered technician for more than one summer.  Under the current regulations she pays a $15 fee.  Under the proposed regulations she must pay a $30 fee that covers two years, even though she intends to use the certification for less than a year.  According to the department, approximately 3,000 individuals apply for certification as registered technicians each year, while 1,888 apply for certification renewal.  These numbers imply that many registered technicians remain certified for only one year.  For these individuals the proposed regulations effectively double their fees.  Approximately 1,000 individuals apply for certification as commercial applicators each year, while 3,266 apply for certification renewal.2  These numbers imply that most commercial applicators remain certified for at least two years.

All applicators and technicians will, every other year, pay fees one year sooner than they do under the current regulations.  Paying fees one year sooner, even if it is the same amount, does produce a cost for the certificate holders.  For example, those funds could have been held in a savings account or a certificate of deposit earning interest.  If we assume that the certificate-holders can earn a five percent return, then certified commercial applicators could have earned $1.753 if they paid their $35 fee one year later and the 6,000 registered technicians could have earned $0.754 if they paid their $15 fee one year later.  Thus, in essence, requiring that fees be paid one year earlier is equivalent to a small fee increase.

If we assume that the certificate-holders can earn a five percent return, then the 4,2665 certified commercial applicators could have earned a total of $7,4666 if they paid their $35 fee one year later and the 4,8887 registered technicians could have earned a total of $3,6668 if they paid their $15 fee one year later.  That is a total of $11,1329 in lost potential earnings for certificate holders due to paying fees one year earlier.  Since the certificate holders pay fees one year early only every other year, the $11,132 cost would be over two years.  The $11,132 cost is, of course, dependent on the assumption of a five percent return; a higher assumed return would result in cost higher than $11,132, and a lower assumed return would result in cost lower than $11,132.

Receiving fees one year earlier, even if it is the same amount, can produce additional revenue for the department.  The department may, for example, put the funds in an interest bearing account.  If we assume that the department can earn a five percent return, then the department can have $11,13210 in additional funds every two years.

In summary, switching from one-year certifications to two-year certifications saves the department an estimated $21,000 per biennium in administration costs and produces a transfer from certificate holders to the department.  The loss in potential interest earned by certificate holders and the effective doubling in fees for individuals who only need to be certified for one year or less is all transferred to the department.  In sum, this represents an implicit fee increase for pesticide applicator certificates.  The department uses its fee revenue to run its programs.  Without the administrative cost savings and the implicit fee increase, the department would likely need to find revenue elsewhere.

The department charges $35 to individuals who after having obtained commercial applicator certification apply to add categories or subcategories to their certificate.  The fee is used to pay for administrative costs.  The board proposes to add language describing this process.

Businesses and entities affected.  The proposed regulations affect the approximate 4,266 certified commercial applicators and 4,888 registered technicians certified in the Commonwealth, as well as their employers and customers.

Localities particularly affected.  The proposed regulatory amendments affect all Virginia localities.

Projected impact on employment.  The proposed regulatory amendments are unlikely to significantly effect employment.

Effects on the use and value of private property.  The proposed switch from one-year certifications to two-year certifications effectively produce a small loss in potential interest earned by certificate holders and doubles the fee paid by individuals who only need to be certified for a year or less.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The agency concurs, in principle, with the economic impact analysis submitted by the Department of Planning and Budget (DPB).  However, the agency believes that the disadvantages of establishing a two-year certification period for commercial pesticide applicators and registered technicians are not as great as indicated by the DPB.  For instance, in assuming a 5.0% rate of return, DPB states that commercial applicators and registered technicians could have earned $1.75 and $0.75, respectively, if they had paid their fees one year later.  While DPB may have used historical averages to arrive at these projections, we note that a 5.0% rate of return has been practically nonexistent in recent years.  Also not considered in DPB’s analysis is the $0.37 postage and the timesavings realized by commercial applicators and registered technicians who will not be required to prepare and submit an application for renewal of their certificates each year.  The precedent for multiple year licensing is established in many areas.  For example, a Virginia driver’s license is valid for a five-year period.  It is reasonable to assume that some percentage of those who receive a Virginia driver’s license move out of state before the expiration of their driver’s license.

Summary:

The existing regulations establish fees, renewal dates, and late fees for the registration of pesticides, certification of commercial applicators and registered technicians and licensing of pesticide businesses.  The proposed amendments (i) delete obsolete references to pesticide product registration fees; (ii) establish certification periods and fees for commercial applicators and registered technicians; and (iii) establish fees for adding a category or subcategory to an existing commercial pesticide applicator’s certificate.

2 VAC 20-30-20. Pesticide product registration fee; registration of new pesticide products; renewal of pesticide product registration.

A. Every pesticide product which is to be manufactured, distributed, sold, offered for sale, used or offered for use within the Commonwealth shall be registered with the commissioner. The fee for registering each brand shall be $140 for the product registration period beginning January 1, 1995; $150 for the product registration period beginning January 1, 1997; and $160 for the product registration period beginning January 1, 1999. If a brand has more than one grade, each grade shall be registered, not the brand at the registration fee then in effect. The registration for a new pesticide product shall be effective upon receipt by the Department of Agriculture and Consumer Services of the application form accompanied by the required registration fee.

B. All pesticide product registrations shall expire on December 31 of each year unless canceled or otherwise terminated for cause. A registration not canceled or otherwise terminated for cause will be renewed upon receipt of the annual registration fee as set forth in subsection A of this section accompanied by the application renewal form. A registration that has been canceled or otherwise terminated for cause prior to December 31 may be resubmitted as a new registration when the conditions resulting in the cancellation or termination have been resolved. The registration of each brand or grade shall be renewed with the commissioner prior to December 31 of each year. If the registration is not renewed prior to December 31 of each year, the commissioner shall assess a late fee of 20% which that shall be added to the registration fee. The late fee shall apply to all renewal registrations submitted to the department any time during the 12‑month period following the expiration of the registration. Registrants who permit a registration to lapse for more than one year shall thereafter register the product as a new product. The applicant shall pay the total fee prior to the issuance of the registration by the commissioner.

2 VAC 20-30-30. Commercial applicator certificate fee.

Any person applying for a certificate as a commercial applicator shall pay to the department an initial nonrefundable certificate fee of $35 $70 and an annual a biennial nonrefundable renewal fee of $35 $70 thereafter. All certificates shall expire at midnight on June 30 of each in the second year after issuance unless suspended or revoked for cause. All certificates not suspended or revoked for cause will be renewed upon receipt of the annual biennial renewal fee. If the applicator does not file an application for renewal of his certificate prior to COB June 30, the commissioner shall assess a late filing fee of 20% which that shall be added to the renewal fee. The applicant shall pay the total fee prior to the commissioner's issuance of the renewal. However, if the certificate is not renewed within 60 days following the expiration of the certificate, then such certificate holder shall be required to take another examination. The fee for this reexamination or for any commercial applicator reexamination pursuant to subsection C of § 3.1-249.52 of the Code of Virginia shall be $35 $70 and shall be nonrefundable. Any person applying to add a category or subcategory to his certificate shall pay to the department a nonrefundable fee of $35.  Federal, state, and local government employees certified to use, or supervise the use of, pesticides in government programs shall be exempt from any certification fees.

2 VAC 20-30-40. Registered technician certificate fee.

Any person applying for a certificate as a registered technician shall pay to the department an initial nonrefundable certificate fee of $15 $30 and an annual a biennial nonrefundable renewal fee of $15 $30 thereafter. All certificates shall expire at midnight on June 30 of each in the second year after issuance unless suspended or revoked for cause. A certificate not suspended or revoked for cause will be renewed upon receipt of the annual biennial renewal fee. If the application for renewal of any certificate is not filed prior to COB June 30, a late filing fee of 20% shall be assessed and added to the renewal fee and shall be paid by the applicant before the renewal shall be issued. If the certificate is not renewed within 60 days following the expiration of the certificate, then such certificate holder shall be required to take another examination. The fee for this reexamination or for any commercial applicator reexamination pursuant to subsection C of § 3.1‑249.52 of the Code of Virginia shall be $15 $30 and shall be nonrefundable. Federal, state and local government employees certified to use pesticides in government programs shall be exempt from any certification fees.

NOTICE:  The forms used in administering 2 VAC 20-30, Rules and Regulations Governing the Pesticide Fees Charged by the Department of Agriculture and Consumer Services Under the Virginia Pesticide Control Act, are not being published due to the large number; however, the name of each form is listed below.  The forms are available for public inspection at the Virginia Department of Agriculture and Consumer Services, 1100 Bank Street, Room 401, Richmond, Virginia, or at the office of the Registrar of Regulations, General Assembly Building, 2nd Floor, Richmond, Virginia.
FORMS

Application for Virginia Pesticide Business License to sell, distribute, store, apply, or recommend pesticides for use, VDACS - 07209, eff. 2/02.

Commercial Pesticide Applicator Certification Application/Eligibility Requirements for Commercial Applicator Certification, VDACS - 07211, eff. 11/01.

Commercial Pesticide Applicator Request for Authorization to Take Pesticide Applicator Examination/Commercial Pesticide Applicator Categories, VDACS - 07218, eff. 11/01.

Application for New Pesticide Product Registration/Additional Information and Instructions, VDACS - 07208, eff. 8/02.

Application for Reciprocal Pesticide Applicator Certificate/Commercial Pesticide Applicator Categories, VDACS - 07210, eff. 07/00.

Pesticide Registered Technician Application/General Training Requirements for Registered Technicians, VDACS - 07212, eff. 11/01.
VA.R. Doc. No. R02-298; Filed July 17, 2003, 3:15 p.m.

(  ––––––––––––––––––  (
1 The Department of Agriculture and Consumer Services estimates that it will save $7,000 in labor costs and $3,500 in postage per annum.


2 Source: Department of Agriculture and Consumer Services


3 Calculation: $35 x 0.05 = $1.75 


4 Calculation: $15 x 0.05 = $0.75


5 Calculation: 1,000 initial applicants + 3,266 renewal applicants = 4,266 certification applicants


6 Calculation: $35 x 0.05 x 4,266 = $7,466


7 Calculation: 3,000 initial applicants + 1,888 renewal applicants = 4,888 certification applicants


8 Calculation: $15 x 0.05 x 4,888 = $3,666


9 Calculation: $7,466 + $3,666 = $11,132


10 Same calculations described in footnotes 5 through 9
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