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TITLE 11. GAMING

VIRGINIA RACING COMMISSION

Title of Regulation:  11 VAC 10-20.  Regulations Pertaining to Horse Racing with Pari-Mutuel Wagering (amending 11 VAC 10-20-200).

Statutory Authority:  § 59.1-369 of the Code of Virginia.
Public Hearing Date:  October 15, 2003 - 9:30 a.m.
Public comments may be submitted until November 7, 2003.

(See Calendar of Events section

for additional information)

Agency Contact:  William H. Anderson, Director of Policy and Planning, Virginia Racing Commission, P.O. Box 208, New Kent, VA 23124, telephone (804) 966-7404, FAX (804) 966-7418, or e-mail Anderson@vrc.state.va.us.

Basis:  The Virginia Racing Commission derives its statutory authority to promulgate regulations from the provisions of § 59.1-369 of the Code of Virginia. The Code states, in part in subdivision 3, "The Commission shall promulgate regulations and conditions under which horse racing with pari-mutuel wagering shall be conducted in the Commonwealth, and all such other regulations it deems necessary and appropriate to effect the purposes of this chapter."

Purpose:  In accepting the recommendations of its Rules Committee, the Virginia Racing Commission has amended two subsections of the regulations pertaining to request for racing days. First, it has become evident to the horse racing community that making a request for racing days cannot be effectively accomplished by September 1. The Rules Committee and the Commission agreed that this date should be established by the Commission in late summer or early autumn. Second, there has been some misunderstanding over the provisions of making amendments to requests. The Rules Committee and the commission agreed that this matter must be clarified. Through these amendments, the regulations will protect the health, safety and welfare of the participants in horse racing.
Substance:  The establishment of a date by the commission would facilitate the request for racing days. Originally, the commission established September 1 as the date for making requests for racing days; however, often the licensee and horsemen wanted to have the results of the most recent meet before making a schedule for the coming year. This amendment would allow the commission as well as the licensee and horsemen to have the benefit of this matter.

In addition, there has been some misunderstanding concerning the amendment of requests for racing days. The revision of the wording of this subsection should clarify the matter before the licensee and horsemen.

Issues:  The primary advantages and disadvantages to the horse racing community are important. By establishing a later date, rather than the specific September 1 date, the licensee and horsemen will be in a better position to make more accurate economic plans for the following year of racing. However, it is a disadvantage to have the date set back further from September to October, November or December because this limits the amount of publicity that can be generated.

The primary advantages and disadvantages to the Virginia Racing Commission are essential. By using a later date, this will allow for the potential of maximizing the revenue available to the Commonwealth and localities. Again, the later date could set back the planning by horsemen to send horses to the race meeting.

Fiscal Impact:  There will be no projected cost to the Virginia Racing Commission because of new substantive provisions and there will be no projected costs to the localities. Further, there will be no projected costs to the licensee or the horsemen.
Department of Planning and Budget's Economic Impact Analysis:  The Department of Planning and Budget (DPB) has analyzed the economic impact of this proposed regulation in accordance with § 2.2-4007 H of the Administrative Process Act and Executive Order Number 21 (02).  Section 2.2-4007 H requires that such economic impact analyses include, but need not be limited to, the projected number of businesses or other entities to whom the regulation would apply, the identity of any localities and types of businesses or other entities particularly affected, the projected number of persons and employment positions to be affected, the projected costs to affected businesses or entities to implement or comply with the regulation, and the impact on the use and value of private property.  The analysis presented below represents DPB’s best estimate of these economic impacts.

Summary of the proposed regulation.  The proposed change will provide discretion to the Virginia Racing Commission (the Commission) to establish a deadline for a licensee to place a request for racing days.

Estimated economic impact.  Current regulations require the licensee to submit the request for racing days for the following calendar year to the commission no later than September 1.  The proposed amendment will allow the commission to set a final submission date at any time at its discretion.  Currently, Colonial Downs located in New Kent is the sole entity with a license for the ownership and operation of a racetrack to conduct a horse race meeting with pari-mutuel wagering privileges in the Commonwealth.  Thus, this change would specifically affect Colonial Downs.

The two main rationales for regulating horse racing activities are ensuring minimum health and safety levels during racing activities and ensuring fairness in pari-mutuel wagering.  In the absence of regulatory requirements, it may not be in the best interest of an owner or operator licensee to provide these features.  Thus, these regulations protect the interests of parties involved in horse racing.  However, other than the conduct of wagering, horse racing is very similar to variety of many other sports competition activities.  That is horse racing is a private business with the ultimate goal to make profits.  Thus, from an economic point of view, the regulatory requirements must focus solely on ensuring minimum levels of health and safety and fairness in wagering.  The economic value of horse racing to Virginia will likely be maximized when all commercial aspects of horse racing business are left to the discretion of the licensee so that it can maximize profits.

Under the current regulations, a licensee must submit the request for racing days for the following calendar year to the commission no later than September 1. This requirement seems to interfere with the commercial aspects of horse racing activities.  In fact, according to the commission, making a request for racing days cannot be effectively accomplished by the September 1 deadline.  The reason for this inconvenience is that both the licensee and horse owners prefer to have the results of the most recent meet prior to developing a schedule for the upcoming year.  Thus, this current requirement is probably costly for the licensee and the horse owners as they are forced to make business decisions with less information.  In addition, it is not clear how this September 1 deadline contributes to ensuring health and safety and fairness in wagering.

The proposed change will remove the requirement to submit the request for racing days by September 1 so that the commission may establish a date anytime during the year.  Although not specified in the regulations, the commission currently plans to establish the November 1 as the deadline to submit the requests.  While moving the deadline closer to the start of the new racing year will leave the schedule unknown for additional two months, leave less time to generate publicity for the races, and potentially have a negative impact on the licensee and the horsemen in terms of smaller purses, this change will allow the commission the flexibility to respond to requests it receives from the licensee.  With this change, the licensee and the horsemen will have a chance to observe the results in the most recent additional two months and make a better-informed decision about the next year’s schedule.  Since, the rational licensee and horse owners will use this information to their advantage, this change is expected to provide net benefits to them.  Thus, if the commission is responsive to the requests it receives from the licensees in establishing the deadline for submission of racing days, this change will most likely benefit the licensees and probably the horse owners.

Businesses and entities affected.  The proposed regulations primarily apply to owner’s or operator’s licensees who are authorized to conduct a horse race meeting with pari-mutuel wagering privileges.  Currently, Colonial Downs is the only entity with an owner’s and operator’s license in the Commonwealth.  In addition, approximately 1,947 horse owners would also be affected per year.  Moreover, employees, particularly jockeys and exercise riders, and people attending races or placing wagers may be indirectly affected.  There are approximately 500 employees working permanently or temporarily at the racetrack or satellite facilities.  Of these, it is estimated that approximately 40 are jockeys and about 80 are exercise riders at a race meeting.  The total attendance at the racetrack and the satellite facilities was 523,216 in fiscal year 2002.

Localities particularly affected.  The proposed regulations apply throughout the Commonwealth.

Projected impact on employment.  The proposed changes are not anticipated to have a significant effect on employment.

Effects on the use and value of private property.  If this change improves the profits of the licensee and horse owners from better-informed scheduling, there is likely to be a positive impact on the value of businesses involved with operating a racetrack and owning a race horse.

Agency's Response to the Department of Planning and Budget's Economic Impact Analysis:  The Virginia Racing Commission is in general agreement with the Department of Planning and Budget’s Economic Impact Analysis.

Summary:

The proposed amendments (i) respecify the date at which the licensee is to make a request for racing days and (ii) clarify the manner for making an amendment to a properly submitted request.

11 VAC 10-20-200. Request for racing days.

A. Generally. A holder of an owner‑operator's or operator's license has the privilege of conducting horse race meetings at facilities, licensed by the commission, with pari‑mutuel wagering for a period of 20 years, subject to annual review by the commission. A holder of an owner‑operator's or operator's license shall submit an annual request to the commission for racing days.

B. Where to file request. The licensee shall submit the a request for racing days for the following calendar year in writing to the main general business office of the commission no later than September 1, excluding Saturdays, Sundays, or holidays, for the following calendar year at a time designated by the commission. The commission may, in its discretion, extend the deadline as new horse racing facilities are licensed and completed.

1. A request to be sent by certified mail shall be addressed to:

Executive Secretary

Virginia Racing Commission

Post Office Box 1123 208

Richmond, VA 23218 New Kent, VA 23124

2. A request to be hand‑delivered shall be delivered to:

Executive Secretary

Virginia Racing Commission

1500 East Main Street

Suite 301

Richmond, VA 23219

3. A request delivered by hand or by certified mail will be timely only if received at the main office of the commission by 5 p.m. on or before the date prescribed.

4. Delivery to other than the commission's main office or to commission personnel by hand or by mail is not acceptable.

5. The licensee assumes full responsibility for the method chosen to deliver the request.

C. Content of request. The licensee's request in writing shall include a statement of how the request will provide for the promotion, sustenance, and growth of a native industry, in a manner consistent with the health, safety and welfare of the people, except that the commission, in its discretion, may waive the foregoing. The request shall include the following:

1. A request, signed by an officer of the licensee, for assignment of racing days;

2. A statement of the precise nature and extent of the assignment requested including the total number of racing days requested, the dates within which the racing days are to be conducted and the dark days, the breed or breeds to be utilized, the type or types of racing to be offered, the horse racing facility where the racing days are to be conducted, the hours of racing, and the projected purse structure.

3. A detailed statement of how the request meets the criteria established in 11 VAC 10-20-220 C; and

4. Any other documentation the licensee deems material to ensure a complete understanding of the request.

D. Revision Amendment of request. A licensee may at any time request a revision of amend a properly submitted request for racing days for commission approval.

E. Rescission of racing days. The commission may in its discretion rescind one or more racing days assigned to a licensee, if the commission finds that the licensee has not or will not meet the terms of its license. Any days rescinded may be reassigned to another licensee.
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